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THE CODIFICATION OF FAMILY LAW * 


Lorp CHORLEY in an article in the Modern Law Review * greeting 
the formation of the Law Commission gave eloquent expression to 
the high expectations held in 1965 for its influence on the develop- 
ment of our law: 


“The Law Commissions Act 1965, may well prove a landmark 
in the history of English law. It provides machinery which, if 
effectively used, should enable of law, as well those of 
common law, equity and of the Statute Book, devised to meet 
me ee earlier ages in which needs were different, 
to be ged or moulded so as to provide a flexible and suitable 
system for our own day, and, indeed, for periods to come.” 


He also pointed out? that the function of the Commission was 
“very wide indeed,” no less than “to take and keep under review 
the whole of English law, with a view to its systematic development 
and reform.” The codification of the law was included amongst the 
Commission’s specific objectives‘; and the Commission soon 
embarked on a “‘ comprehensive examination ” of Family Law “ with 
a view to its systematic reform and eventual codification.”* My task 
today is not to examine the substance of the extensive changes of 
the past 15 years in Family Law, but rather to ask the more limited 
question of how near those reforms have brought us to that “ even- 
tual codification” of family law to which the Law Commission is 
committed; and to discuss some of the difficulties which to my mind 
stand in the way of the attainment of that objective. 


GRADUAL CODIFICATION 


The Commission’s fundamental assumption has been that reform of 
the substance of the law must necessarily precede codification; the 
Ee O o e aaa amamma 


* Tho Ninth Chorley Lecture delivered at tho London School of Economics on 
June il, 1980, It states the Lecturers personal views, and must not bo taken to 
state the policy of the Law Commission. 

1 Written jointly with Gerald Dworkin. 

2 “The Law Commissions Act 1965 ” (1965) 28 M.L.R. 675. 

3 At p. 675. 

4 Law Commissions Act 1965, s. 3 (1). 

5 Second Programme of Law Reform (Law Com. No. 14) (1967), Item XIX. 
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reformed statutory provisions are then brought together by the legis- 
lative process of consolidation. Our codification process is gradual; 
but this does not mean that it lacks the systematic approach which is 
one of the main characteristics of the codification process.* Thus the 
systematic review starts with the legal implications of engagement. 
This topic was dealt with in the Report on Breach of Promise of 
Marriage,’ the recommendations in which were implemented by the 
Law Reform (Miscellaneous Provisions) Act 1970. The review then 
turns to the creation of the status of marriage. Proposals for reform 
. of the rules governing capacity to marry were made in the Report 
on Nullity of Marriage,* and implemented by the Nullity of Marriage 
Act 1971. The Marriage Ceremony itself was dealt with in the Com- 
mission’s Report on Solemnisation of Marriage *—not, it is true, yet 
implemented.” The consequences of marriage were extensively con- 
sidered in the Commission’s Reports on Financial Provision in 
Matrimonial Proceedings, on Matrimonial Proceedings in Magis- 
trates Courts, and on Family Provision on Death ™ (the recom- 
mendations in which duly led to legislation) and by the Commission’s 
three reports on Property matters, culminating in the Third Report on 
the Matrimonial Home and Household Goods.“ The divorce law is 
it is true in a special category. Here the Commission’s initial role was 
limited to considering the field of choice for reform ™*; the present 
law represents a compromise '* between the Law Commission and 
the Archbishop’s group whose report, Putting Asunder, had advocated 
irretrievable breakdown found by judicial inquest as the basis ofthe 
law. 

In addition to all this, the Commission has dealt with a consider- 
able volume of work on the highly technical international aspects of 
family law—such as the Report!" leading to the Recognition of 
Divorces and Legal Separation Act 1970 and the Report on Polyga- 
mous Marriages.’* The Commission has been instrumental in clearing 
the statute book of outmoded procedures and causes of action (such 





* Sco Dennis Tallon, Codification and Consolidation of the Law at the present 
time (1979) 14 Israel L.R. 1. 

7 Law Com. No. 26, 1969. 8 Law Com. No. 33, 1970. 

? Law Cam. No. 52, 1973. 10 See infra p. 9. 


969. 
14 Law Com. 77, 1976, implemented by the Domestic Proceedings and Magistrates’ 
Courts Act 1978. 
13 Law Com. No. 61, 1974, implemented by the Inheritance (Provision for Family 
and Dependants) Act 1975. 
14 Law Com. No. 86, 1978. The earlier reports were the “ First Report: A New 
Provision on 


; ( p) 

second reading in the House of Lords on Fobruary 12, 1980, [see H.L.Deb Vol. 405, 
cols. 112-154]; but the prospects for tts enactment are at the moment still unclear. 
18 Reform of the Grounds of Divorce. The Field of Choice (1966) Law Com. No. 
6, Cmnd, 3123. 

16 The terms of the compromise are recorded in Appendix 3 to the Law Com- 
mision’s 3rd Annual Report 1967-68 (1968) Law Cam. No. 15. 

17 Law Com. No. 34, 1970. 

18 Law Com. No. 42, 1971, implemented by the Matrimomal Proceedings 

Act 1972, 


. Jan. 1981] THE CODIFICATION OF FAMILY LAW 3 


as the Action for Restitution of Conjugal Rights,” and the right to 
claim damages for adultery). A great deal of the legislation dealing 
with children—legislation which did not follow from Law Commission 

been consolidated: for example, the Adoption Act 1976 
consolidates the legislation on that subject as extensively reformed 
by the Children Act 1975; and the Child Care Act 1980 brings 
together much of the law relating to children in the care of local 
authorities, The Commission’s latest Annual Report *' foreshadows 
a report proposing far-reaching reform of the law relating to children 
born out of wedlock. We might perhaps claim with some com: 
placency that when that is implemented our Family Law Code will 
be virtually complete. 


Is IT TRUE CODIFICATION? 


And yet .. . Ever since I became a member of the Law Commission 
in October 1978 [ have had a recurrent nightmare, in which I am 
exposed to questioning by an evidently sceptical inquisitor carried 
here on one of those incoming ™ (or is it now advancing?) * tides 
from a country with a more firmly established tradition of codifica- 
tion. In this nightmare, I recount to him the Law Commission’s 
achievements in the field of family law over the past 15 years; but 
ho remains strangely unimpressed. “ Change,” he says, “ I certainly 
see; progress—in the social sense—perhaps; but what real progress 
have you made towards codification? The Code Napoléom was 
initially drafted by four mea in four months,** and completed in four 
years; whilst even that model of exhaustive scientific codification, the 
German Civil Code, took only 13 years to appear in draft.** You 
talk to me about progress, but after 15 years, all that I can see 
in this area of your civil law is a heap of disconnected and ill-related 
statutes. To begin with (he might say) I cannot understand why your 
reforms are carried through in the piecemeal fashion you have 
described. Surely that is bound to lead to anomalies? ” 


Tae PARLIAMENTARY PROCESS AND CODIFICATION 


With this question I have no difficulty. All that I need to do is to 
send my inquisitor for instruction into British political institutions 
and parliamentary procedures. He would learn from this how entirely 
unrealistic it would be to suppose that a comprehensive legislative 


og a L L 

19 See Proposal for the Abolition of the Matrimonial Remedy of Restitution of 
Conjugal Rights, Law Com No. 23, 1969, implemented by the Matrimonial 
Proceedings and Property Act 1970. 

20 Seo Law Com. No, 25, paras. 99-100, 

41 Law Com. No. 97, para. 2.21. 

22 Sco Working Paper No. 74. 

33 H, P. Bulmer Ltd. v. J. Bollinger S.A. [1974] Ch. 401, 418, per Lord Denning 
MR. 

cotta T Crawley Borough Council [1980] 1 All E.R. 913, 922, per Lord 

R 


25 Roscoe Pound, Jurisprudence (1959), Vol. II. 
26 Ibid seo Schuster (1896) 12 L.Q.R. 17 and F. W. Maitland, “ The Making of 
the German Civil Code ” 3 Coll. Papers 374. ' 
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code of Family Law could ever be passed into law in this country 
as a single venture. For much of the subject matter would be highly 
controversial, and would clearly engender long Parliamentary debate. 
Parliament is properly concerned that no outside body should usurp 
its sovereignty over even the details of legislation.?” Every clause in 
a Bill is thus open to debate, and indeed to amendment; and any 
member of either House may put forward any new clause he likes, 
provided only that it is within the scope of the Bill. My inquisitor 
could get a vivid idea of the zeal with which Parliament guards 
its rights in this respect by the fate of a clause in the Matrimonial 
Proceedings and Property Bill 1970 which was designed to give effect 
to the Law Commission’s recommendation ** that the courts could 
“have regard to” the Report (including the notes on clauses) in 
ascertaining the meaning of the legislation. It was successfully urged 
in Parliament, notably by Sir David Renton,” not only that such a 
provision would be “ without precedent,” but that it would introduce 
a “thoroughly undesirable” principle into the administration of 
justice, which would reduce the authority of Parliament, and “ inflate 
the authority ” of the Law Commission,** placing it even above the 
judges. The offending clause was removed; and it is no longer the 
practice to include such æ provision in the draft legislation annexed 
to Law Commission reports.** 

Of course there are procedures available to the government of the 
day to truncate Parliamentary debate; but it is highly unlikely that 
any government would be prepared to resort to these unpopular 
measures to stifle discussion on topics to which it might not feel 
strongly committed, and indeed on which it might well not have any 
collective view. 

Our codification therefore necessarily proceeds by way of instal- 
ments, all the relevant reformed legislation being in due course 
collected into a single statute under the special consolidation proce- 
dure. The working out of this strategy can be seen in the Matri- , 
monial Causes Act 1973 which consolidates three major reforming 
measures, the Divorce Reform Act 1969, the Matrimonial Proceed- 
ings and Property Act 1970 and the Nullity of Marriage Act 1971— 
all in their different ways controversial. The great advantage of the 
consolidation procedure is that a consolidation measure becomes 
law with virtually no debate and with only such amendmeats, if any 


17 Sco e.g. H.C.Deb., Vol 794, col. 1567 (Str David Renton). 

48 See the Joint Report of the Law Commission and the Scottish Law Commission 
on the Interpretation of Statutes (Law Com. No. 21, 1969), and the Law Commission's 
Raport- On ence eye in Matrimonial Proceedings (Law Com. 25, 1969), 
p. 113 

2 H.C.Deb., Vol. 7%, col 1572. 

30 Albeit described as “ those excellent people ”: ibid. 

31 In 1980, Lord Scarman introduced In the House of Lords a a bill dealgned to 
give effect to the Law Commission's recommendations on the Interpretation of 
Statutes: seo Law Com. No. 21, 1969. A second Reading debate took place on 
February 13, 1980 [see H.L.Deb., Vol. 405, col. 276], but the BIN was withdrawn 
after powerful opposition had been expressed to it by (amongst others) Lord rd Diplock 
and Lord Dilhorne. 
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as are necessary to secure that it is a “true” consolidation. Hence, 
practically no Government time is required, and the Government’s 
legislative programme is unaffected. 


WHAT CONSOLIDATION CAN AND CANNOT ACHIEVE 


Consolidation is thus a necessary final stage in our codification pro- 
cess, but it can achieve only the limited objective of bringing together 
in one Act all the enactments on a particular branch of the law. 
Draftsmen no longer feel it necessary to use precisely the same 
wording as the legislation being consolidated,” but it is axiomati¢ 
that a consolidating measure must not change the law. Indeed, all 
consolidation measures are carefully scrutinised by a Joint Committee 
which subjects the draftsman to a searching examination. The pur- 
pose of the scrutiny (it has been authoritatively stated**) is “to 
provide that measure of parliamentary control over Bills which is 
consistent with the parliamentary doctrine that nothing must be 
enacted which changes existing law without full scratiny in Parlia- 
ment,...” 

To the principle that consolidation measures must not change the 
law there is an*‘ important, albeit limited, exception: a procedure 
now exists for consolidation with amendments pursuant to Law 
Commission recommendations, but the changes in the law which can 
be effected under this procedure are limited to those desirable to 
secure a satisfactory consolidation of the relevant subject-matter. 
The Joint Committee has to be satisfied that the Commission’s pro- 
posals go no further than is necessary ta achieve this objective, and 
it has been stated that the procedure should not be used to introduce 
any substantial change in the law or one that might be controversial— 
indeed, nothing that Parliament as a whole would wish to reserve for 
its consideration.2* Consolidation, on the one hand, and reform (or 
even rationalisation) on the other remain mutually incompatible con- 
cepts **; the consolidation procedure cannot be used to re-state the 
common law, and it cannot be used to remove doubt and obscurity 
from the law.” Furthermore, the process has other drawbacks or 


33 See Farrell v. Alexander [1977] A.C. 59, 83C, per Lord Simon of Glatsdale, 

33 Seo “Consolidation and Statute Law Revision” by Lord Simon of Giaisdale 
and J. V. D. Webb [1975] P.L. 285, 297. 

m Under the Consolidation of Enactments (Procedure) Act 1949 “corrections 
and minor improvements” as defined in s 2. of that Act may be made in a 
Consolidation bill. The scope of this exception is narrow: seo [1975] P.L. 285, 293- 
294; and Farrell v. Alexander [1976] Q.B. 345, 366, per Lawton LJ. 

35 Seo the Report of the Joint Committee an ConsoHdation Bilis on the Bill for 
the Rent Act 1977. 

36 There may however be occasions when the courts hold that the clear and 
unambignous language of a consolidating measure has changed the law: seo generally 
the discussion of the correct approach to the construction of a consoldation Act 
in Farrell v. Alexander [1977] A.C. 59. 

87 See eg. s. 13 Child Care Act 1980, reproducing the exact wording of the 
Children Act 1948 as amended by the Children Act 1975. The Child Caro Bill as 
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limitations. For example, it may conceal, if it does not destroy, the 
historical perspective. You might well, for example, be prepared to 
attribute to a Parliament of 1980 an intention to put a man’s “ pro- 
perty at the hazard ‘of the unfettered discretion of a judge (including 
a county court judge).”” Yet one distinguished Law Lord ** thought 
it inconceivable that any parliament of the previous century should 
have had such an intention. If the nineteenth century legislation had 
been consolidated in the twentieth, one might thus well apply the 
wrong scale of values. It is true, of course, that if one were to trace 
the original derivation one would not fall into this error; but consoli- 
dation is not wholly effective if such research remains necessary.*® 

Finally in the absence of a preparatory reform measure, consolida- 
tion will perpetuate inconsistencies, and even indeed highlight them 
by juxtaposing provisions which were originally enacted in further- 
ance of different policies. Contrast, for example, the provision 
of section 1 of the consolidating Guardianship of Minors Act 1971 
(which states that the court shall regard the welfare of a minor as 
the “ first and paramount consideration ”) in custody cases and the 
provision of section 9 of the same Act which provides that the court 
may in such cases make such orders as it thinks fit, having regard 
to the welfare of the minor and to the conduct and wishes of the 
mother and father. This latter provision dates from 1886 *°; the first 
dates from 1925.“ Attitudes had changed between 1886 and 1925. 


PARLIAMENTARY CONTROL OVER LEGISLATIVE DETAIL 


The special procedure for consolidation is thus valuable, but its scope 
is limited. We lack any comparable special arrangements for dealing 
with law reform measures, even those of a purely rationalising nature. 
It is, of course, right and proper that the control of Parliament over 
our law should be preserved; but a price inevitably has to be paid 
for the insistence that this control be exercised, in relation to almost 
all legislation, through the present procedures involving repeated line 
by line debate. Furthermore, one might perhaps question whether 
those procedures are, in relation to technical matters of law reform, 
wholly adequate to achieve truly effective control. We could all give 
examples “ of cases where Parliament lacked the information and 


six months in cases where the Local had passed a resolution 





optni been expressed. and Consolidating” by A. F. 
Newhouse [1980] B.T.R. 102; and Farrell v. Alexander [1977] A.C. 59, per Lord 
Wilberforce (at p. 73), Lord Simon of Glaisdale (at p. 83), and Lord Edmund-Davies 
(at p. 97); cf. per Lord Russell of Killowen (at p. 98). 
40 Guardianship of Infants Act 1886, s. 5. 41 Guardianahtp of Infants Act 1925. 
41 For one such, seo S. Cretney and G. Dworkin, “ Rectification and Indemmity : 
Ilusion and Realty ” (1968) 84 L.Q.R. 528, 545-552 on the Land Registration Act 
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background effectively to question the provisions of a Bill; and it is 
not surprising that in some cases (for example where provisions 
relating to succession or other complex and technical matters of that 
kind are involved “*) the interest of members has (in the absence of 
representations from some pressure group) not always seemed to be 
fully engaged. At least where Law Commission Reports are under 
consideration, concerned members can and do inform themselves in 
detail about all the Bill’s provisions, however technical they may be; 
in other cases Members of Parliament may lack the necessary briefing 
to ask the right questions, Even if such questions are asked, they 
may not be answered. For example, the Children Act 1975 imple- 
mented the Houghton Committee’s recommendation that foster 
parents and others seeking legal recognition of their long term 
relationship with a child should be eligible to apply for appointment 
as the child’s guardians by giving such persons a right to apply for 
appointment, not as a guardian but as a “ custodian.” The decision 
that a specific legal status should be available for such persons was 
essentially one of policy; but the decision that this could best be 
effected not by following the Houghton recommendations but by 
creating a wholly new legal institution, namely custodianship, was 
essentially one of legal technique. Why was this particular novelty 
created? As Lord Hailsham said “ im the debate: “ What is wrong 
with, and how does ‘ custodianship °’ differ from, guardianship? The 
noble and learned lord [the Lord Chancellor] did not explain; the 
blurb in support of the Bill does not explain, and nobody seems 
to know....” 

It was not only lawyers who asked such questions. Yet answer 
came there, if not exactly: none, certainly very little’ Contrast this 
with the position as it wld have been had the measure stemmed 
from a Law Commissic.i Report: tentative proposals would have 
been fully explained anu presented for public discussion in a Working 
Paper, initially prepared by specialists, perhaps assisted by outside 
experts, in the Commission, but vigorously discussed—and often 
heavily amended—by the Commission as a whole. The comments 
received on the Working Paper would have been carefully analysed, 
the Working Paper proposals would have been discussed at Iength, 
and modified in the light of the consultation after debate by all the 
Commissioners. Finally a fully argued Report, with notes on the 
clauses of the accompanying draft Bill, would have been presented to 
Parliament. In short, the Law Commission provides, if not exactly 
open government, at least an open method of preparing legislation. 
In the case of custodianship, where the Law Commission was not 


ye aa a aaa am acta a 
43 Seo e.g. Children Act 1975, Sched. 1, discussed in (1976) 126 Now LJ. 7. 
4 H.L.Deb., VoL 356, col 35. 

45 Seo per Lord Wells-Pestell, H.L.Deb., VoL 356, cols. 92-93, per Dr. David 

Owen H.C. Official Report, Standing Committee A. col. 504; to extend guardianship 

“would give rise to many problems regarding property law and other matters.” 
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involved, we shall have to wait for 30 years before a researcher will 
be able to tell the world from a perusal of the Departmental files 
the answers to Lord Hailsham’s questions. 


PROBLEMS OF IMPLEMENTATION 


There is a further point. When the Law Commissions Act was 
passing through Parliament it was repeatedly predicted that the work 
of the Commissions would be rendered abortive by the lack of any 
special procedure for passing reform measures into law. The record to 
date suggests that those fears may have been exaggerated. However, 
it has to be admitted that the lack of any such machinery may inhibit 
the making of reform proposals designed merely to tidy up the law “ 
and more generally some of us feel a measure of unease, notwith- 
standing the record to date, about the prospects for future implemen- 
tation in the framework of the present legislative system, particularly 
of some of the more massive and complex reform exercises. Such 
Measures would be quite outside the scope of a Private Member’s 
Bill; and would demand a commitment to law reform in d 
priorities in the legislative timetable which it may not be reasonable 
to expect all governments to have, the more so if (as will frequently 
be the case) some opposition can be expected, to even apparently 
technical proposals from outside the Government machine, or even, 
on occasion, from within it. 

One method of dealing with this problem might be to make use 
of special parliamentary procedures for essentially technical measures; 
but this would only be a partial solution. For there are many decisions 
which ultimately depend upon a difficult assessment of the weight 
to be attached to different interests. This exercise cannot be a purely 
intellectual one; it is political, For example, everyone would agree 
that the lew governing the celebration of marriage—‘“ not under- 
stood by members of the public or even by all those who have to 
administer it.’ “—is in need of rationalisation; but the decision 
whether the advantages to be gained from uniformity of procedure 
are such as to outweigh objections ta any change which would affect 
the special position enjoyed under the present law by the Church of 
England is ultimately a matter of political judgment. Under our 
constitution this decision is properly left to government and Parlia- 
ment. The Law Commission does its best, through its consultation 
process, to evaluate reactions to its tentative proposals, and indeed, 
to seek an informed consensus; but once its Report has been 
presented, its formal functions are at an end. The decision whether 
to promote legislation, and if so, whether that legislation should adopt 
the Commission’s recommendations in whole or only in part is not 
(and could not be) in its hands. It cannot be said that the openness 


46 e.g. no one reading s. 17, ees Ad 1882 Conk eee 
that tt had any pleco in a modern and well drafted code of family law; yet it 
might be thought unnecessarily contentious to seek to repeal or modernise it. 

47 Law Com. No. 53, Annex. para. 6, 
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and public discussion, which are so important and indeed so highly 
valued a characteristic of the Commission’s work, are notable features 
of this vitally important decision-taking stage. Parliamentary 
questions may of course be asked, and debates initiated; but the 
executive is under no obligation to take the initiative in disclosing 
its decisions, much less the factors which have led to them; while 
the effectiveness of questioning by Members of Parliament is 
necessarily limited. It is easy for objections to, or even lack of 
enthusiasm for, some sensitive recommendation to mean that there 
is no legislative action on the other, less sensitive, topics dealt with 
in a report. In the light of 15 years experience I doubt if anyone 
would today share the fears of those who thought the Law Com- 
mission was likely to be dominated by a majority of “ Leftish 
dons.” “ Nevertheless there is a political dimension to a surprisingly 
wide range of law reform proposals, and we perhaps still Jack a 
wholly effective procedure for ensuring that this fact does not inhibit 
rationalisation and simplification of the law on the basis of policy 
decisions taken by those ultimately responsible. Surely, for example, 
something should have been done in the seven years since the Com- 
mission presented its—albeit not in all respects unanimous—report 
on Solemnisation of Marriage? There are obviously difficult and 
sensitive problems involved in some aspects of this matter; but equally 
there would be agreement on much useful reform. Unless and until 
something is done, one cannot be satisfied with our Family Law code. 


A JUMBLE OF PROCEDURES? 


So much for the reasons for piecemeal codification. But I fear that 
this explanation of codification process à [Anglaise leaves the 
inquisitor in my nightmare somewhat less than satisfied. “ What you 
have told me is very interesting’’ he says with exquisite courtesy 
but perhaps less than total conviction. “ Nevertheless with the greatest 
possible respect, I fear that it indicates that you do not fully com- 
prehend the objectives of codification. Of course, I can well see 
that it would be possible to bring this pile of Jaws which you show 
me with such pride within the covers of a single volume, but this would 
still not constitute a code of family Jaw in the sense in which the 
expression is understood amongst civilised nations. For what you 
put forward as an embryonic code is little more than a jumble of 
procedures, couched almost entirely in terms of remedies rather than 
tights, moving directly from the formation of marriage to divorce 
or death, pausing only to give the parties the right to apply to a 
court for protection from violence. How can you be content with a 
so-called code which will perhaps in due course tell one how to get 
married, but will say little or nothing of the legal consequences of 
Marriage and the mutual rights and duties of the spouses, and of 
parent and child? Of course,” my inquisitor goes on, “I am well 





48 See per Lord Tangley, H.L.Deb., Vol. 265, Col. 452. 
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aware of the obstacles in the past placed in the way of reform on 
scientific principles by the continued dominance of your legal system 
by guilds of craftsmen,“ but surely a body specifically committed to 
systematic development of the law * should do better—all the more 
so since I have noted that experience as a teacher of law in a Univer- 
sity is by itself a sufficient qualification for membership of your Law 
Commission.” Does not this fact suggest that your legislature in 1965 
had a proper appreciation of the contribution to be made by Juris- 
tenrecht? After all, there can be nothing distinctively un-British in a 
belief that a legal system should pride itself on looking at right 
rather than remedy, and principle rather than procedure, for that (I 
read in a recent Scottish case **) is the view that Scots lawyers take 
of this matter.” 

One method of dealing with this charge would be to protest that 
it is simply not true, and to assert that our law does confer rights 
on spouses, apart altogether from those arising from the institution 
of divorce or other breakdown proceedings. However, I doubt 
aes any experienced member of one of the guilds of craftsmen 

y referred to above would advise me to make this the 
baan of @:defence to the.charse thet ou Jaw lx Ee Ne structured 
in terms of remedies rather than rights. For, leaving on one side 
special rules and privileges in the field of evidence and the criminal 
law, and the extremely nebulous. common law right to consortium 
between husband and wife, the rights conferred by statute on a spouse 
by virtue of the marriage are only three in number. First, under the 
Married Woman’s Property Act 1964," a wife (but not a husband) 
has a right to half of any savings made by her from an “ allowance” 
by the husband “for the expenses of the matrimonial home.” 
Secondly, under the Matrimonial Proceedings and Property Act 
1970 ™ it is declared “ that where a husband or wife contributes in 
money or money’s worth to the improvement of property belonging 
to either of them, he or she is to be treated as thereby acquiring an 
interest” proportionate to the value of the contribution. Thirdly, 
under the Matrimonial Homes Act 1967 ** a spouse is given rights 
of occupation over the matrimonial home. These rights are, with the 
exception of those conferred by the Matrimonial Homes Act, narrow 
and restricted—in the case of those conferred by the Married 
Women’s Property Act 1964 so much so that the existence of the 
Act seems only to be remembered by text book writers. More 
important, it can scarcely be claimed that they give effect to any 
consistent general principle. Is it not, for example, rather odd to 
give a wife a right to savings from a “ housekeeping allowance ” but 
not to give her any right to such allowance—much less an allowance 


49 Soo O. Kahn Freud, Introduction to Karl Renner: DE laridon OF Private 
Law and thetr Soctal Functions at 
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sufficiently generous to permit her to save from it? Is it not odd 
that statute gives a spouse a right to benefit from improvements made 
to property, but that there is no statutory right to benefit if he or she 
contributes to the costs of acquisition? The truth of the matter is 
that each of these rights was conferred as a more or less instant 
response to pressure to deal with what was perceived to be a pressing 
social evil in need of urgent reform—the antithesis of the process 
of orderly and systematic codification. It is not surprising that if 
one wero to stitch all the provisions together one would not even 
get a decent patchwork quilt. . 

The difficulties in the way of denying the charge are I think, well 
illustrated by the Jaw governing financial relationships during 
marriage."* The law does, it is true, now permit one spouse to apply 
to the court for an order on no other ground than that the other 
has failed to provide reasonable maintenance for him or her," but 
you will notice that it does not lay down any general principle that 
the spouses owe one another mutual duties of support; instead it 
is couched in terms of a right to apply,te-the-eourt.* And should 

















you exercise this right to apply—séletig i ok magistrates 
courts—the whole of your ma fate q bbadiscs etion 
of the court. For example, thé* ogtrf, is Whdaber you 
like it or not, to consider whether ft Should make an o for custody 
of your children.” The law stgris “gnteriié “with dedling»with the 
breakdown of marriage, rath@h,than™te—auppert, thè piigoing, if 
perhaps unbarmonious, marriage. Fes gli adi ¢ippeetrates’ court 
can now make a financial order even if Ré- BPouses are living with 


each other, any such order will cease to be enforceable if they go on 


doing so for six months or more. LP 25L 


Two VIEWS OF THE FUNCTION OF THE CivIL Law 


It seems difficult therefore to refute the charge that, in this respect 
at least, our law is reluctant to follow the pattern of continental codes, 


L aaam Iaa 
56 The history of reform in this area shows some perhaps significant shifts of 
approach. In 1967, the Law Commission published a Working Paper (No. 9) in 
which, under the heading “ codification ” it referred to the commitment to eventual 
codification, and said (at pera. 12) “One would expect that such a code would 


order it made no specific reference to the prob 
37 Matrimonial Causes Act 1973, s. 27, as amended; Domestic Proceedings and 
tes’ Courts Act 1978, s. 1 (9). 
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which confer general rights on members of the family unit during the 
subsistence of a marriage. But it does not, of course, follow that 
it is wrong to be so reluctant. We might well urge that the law, with 
its ultimate reliance on enforcement by coercion, has only a limited 
role to play in the sensitive field of inter-personal family relation- 
ships: and that there is a private realm of family life which the State 
cannot and should not seek to enter.‘ This view was indeed well put 
by the Law Commission." The reality of the situation (the Commis- 
sion said in 1969) is that: 

* “in a happy jage the intervention of the courts is unneces- 
sary; to allow suits for financial provision to be brought by one 
spouse against the other or by the children against their parents 
might be an unwarranted interference in the famil relationship 
likely to do more harm than good. Where, owever, the 
marriage has broken down, legal intervention is necessary. . . .” 


This is, we could confidently submit, a rational and coherent philo- 
sophy about the proper sphere of the law, which makes sense of rules 
which otherwise seem difficult to defend—for example, that whether 
or not a man is obliged to support his 20-year-old-som who seeks 
support for a course of professional training depends on whether the 
father has been involved in judicial separation or divorce proceedings, 
or on whether or not during the son’s lifetime guardianship proceed- 
ings had ever been instituted. Certainly, it can be argued, there are 
legal consequences attached to marriage, so the State lays down rules 
for recognising when a marriage exists: certainly it must intervene if 
things go wrong, but not otherwise. We might even take the attack, 
and point out the absurdities which can result from excessive 
legislative interference in the details of family life: who, for example, 
would wish to emulate the Prussian General code of 1794 which 
contained rules purporting to Tegulate such details of family life 
as how often and how long a baby could be taken into the matri- 
monial bed and nursed. We might conclude that we need not be 


widely felt to be binding .. .,“ if only because by laying down 
principles and rules of human behaviour it can and should influence 
attitudes and behaviour. The law has in this view a supportive and 
indeed possibly a hortatory role. This view seems to have influenced 
the Commission in its Report proposing a régime of statutory co- 
ownership of the matrimonial home.** This report, published in 1978, 
#1 Soo e.g. Prince v. Mass (1944) 321 U.S. 158. 
cn er on Financial Provision in Matrimonial Proceedings Law Com. 
s3 Seo Mary Ann Glendon, Stats, Law and Family (1977), p. 318. 
a4 . 
Scottish Law ome No. 2, Family Law: Aliment and 
65 Law Com. No.: 86. 
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dealt tersely with the argument that ‘‘ property rights in the home 
do not matter while the marriage lasts, and can be dealt with satisfac- 
torily under the present law when it ends on death or divorce.” ** 
It is, said the Commission, “ a poor and incomplete kind of marital 
justice which is excluded from continuing marriage relationships and 
allowed to operate only when those relations end.” * Yet is that not 
how our law of financial relief operates—not only between husband 
and wife but also between parent and child? Is that system then 
“ poor and incomplete”? It is true that to choose between these two 
conflicting philosophies would involve taking a view on the difficult 
and speculative question of the extent to which the civil law can and 
does influence individual behaviour patterns ‘*; but to seek to hold 
the two inconsistent views simultaneously may result in distortion and 
inconsistency in the law and our embryonic code. 

There is a further point which should be made. It is perhaps true 
that English Family Law has so far tended to adopt what can be 
described as the approach of minimal intervention which leads to our 
eschewing codes conferring rights of the kind I have discussed; but 
the position is different north of the Tweed. A student in Perth ** 
thus has an enforceable right to maintenance or aliment to provide 
him with the means to follow an appropriate course of education or 
training which the law denies to a student in Preston,” or indeed in 
Pontypool, unless his parents have been through the divorce court.”* 
Is it clearly the case that social conditions (as distinct from legal 
tradition) within the different parts of the United Kingdom are so 
different as to justify this difference? Or-is the real problem once 
again political—that is, that any change in the law of England and 
Wales would give rise to powerful and sustained opposition, perhaps 
coming with equal vehemence from opposite ends of the political 
spectrum? 

THE LANGUAGE OF CODIFICATION 
At this stage my inquisitor might wish to interpolate an objection, not 
so much to the substance of our legislation, as to the way in which 
it is expressed. He would no doubt think that the task of the legislator 
is to frame general principles rather than to seek to cover every 
point of detail which might arise '*; he would ask me whether English 

66 Law Com. No. 86, para. 0.10. 

67 Law Com. No. 86, para.0.11. 

8 This controversy has led to an extensive North American literature, stemming 
from W. G. Summer's Folkways (1908); se eg. J. Guasfield, Symbolic Crusade 
(1963); W. Evan, “Law as an Instrument of Social Change” in A. Gouldner and 
S. Miller (eds) Applied Sociology (1965); E. Schur, Law and Soctety (1968). Seo 
Ce ee re eh re ere Sn E E 

o Seo Scottish Law Commission, Memorandum No. 22, paras, 2.1 (1), 2.102-104. 

10 Cf. R. v. Preston Supplementary Benefits Appeal Tribunal, ex p. Moore [1975] 
1 W.L.R. 624; R. v. Barnsley Supplementary Benefits Appeal Tribunal, ex p. 
Atkinson [1976] 1 W-L.R. 1047. 

11 v. (Downing Intervening) [1976] Fam. 288. 

73 “ L'office de la loi est de fixer, par de grandes vues, les maximes générales du 
droit; d'établir des principes féconds en conséquences, ot non de descendre dans le 
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draftsmen are not perhaps consumed by the ‘‘ dangerous ambition ” 
of wishing to control and foresee every eventuality." Are they even 
aware of the maxim that “ tout prévoir est un but qu'il est impossible 
d'atteindre’’? ™ I can reply that I am quite sure that draftsmen are 
only too well aware of this truth, sometimes from bitter experience. 
The reality of the matter is that the belief, which almost every- 
one shares, that statutes should be drafted more in terms of general 
principles and less in remorseless pursuit of improbable contingencies 
is not one to which, given our legislative traditions and the balance 
of power between legislature and judiciary, it is easy to give practical 
effect. In the preparatory stages of legislation the draftsmen will 
continually ask and be asked: “‘ what is to happen if...” a certain 
event occurs. For over and over again this probing question reveals 
that the broad policy principle so confidently formulated is not as 
clear, or indeed as consistent, as had been thought. In any event, the 
answer that it can safely be left to the court to resolve such questions 
is unlikely to be received with enthusiasm. Those instructing the 
draftsmen will be very conscious of the need to provide adequate 
briefing for the minister responsible for piloting the Bill through 
Parliament, where searching questions may well be asked. Some of 
those who are insistent that the drafting of legislation be simplified 
would nevertheless protest with vigour if Parliament were to appear 
to be abdicating its responsibility in favour of the judiciary. There are 
thus almost irresistible pressures on the draftsman, as a matter of 
professional skill, to draft in the traditional English way leaving no 
contingency unprovided for. The Law Commission cannot claim that 
it has had any great impact on the style of drafting; as the Commis- 
sion put it as long ago as 1967, ultimately it is for Parliament to 
choose what kind of Statute Book it wants." It can, however, be 
said that the Commission does, carefully and anxiously, probe, con- 
sider and discuss the draft legislation annexed to its Reports with a 
view to ensuring that it is as clearly and simply expressed as is consis- 
tent with the traditional and accepted approach. 


Us: Remepium Ini Jus? 


It might be that my inquisitor would be prepared to accept that the 
minimal intervention approach to the role of family law justifies our 
reluctance to confer broad general rights on members of a family 
group; but he might nevertheless persist in asking what justification 
there could be for the fact that our embryonic code allows the choice 
of a particular procedure to determine the principles applied in 
resolving a case. He might even say that the primitive principle ub? 
remedium ibi jus continues to govern English family law, more than 


déteil des questions qui peuvent naftre sur chaque matière.” Portals, Discours 
. préliminaire, prononcé le 24 Thermidor an VIL, extracted in A Sourcebook on 
French Law, by O. Kahn-Freand, C. Levy and B, Rudden (1st ed., 1973) at p 15 
73 Ibid. 74 Ibid. 
T8 Second Annual Report 1966-1967, Law Com. No. 12, para. 124, 
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125 years after the Common Law Procedure Act 1852 expelled it 
from the rest of our law. It is, indeed, easy enough, notwithstanding 
the substantial degree of harmonisation achieved in that respect by 
the Domestic Proceedings and Magistrates’ Courts Act, to point to 
differences between the law applied in Magistrates’ Courts and the 
Superior Courts—for instance in relation to the powers to grant effec- 
tive relief against domestic violence—and to say that on occasion the 
outcome of a case will depend on whether or not the applicant has 
selected the right court in which to start the proceedings.”* But there 
is really no point in pursuing these matters; the decision to preserve. 
the distinctive matrimonial jurisdiction of magistrates was, once again, 
essentially a political one, stemming from the Government’s decision 
that there were no prospects of implementing the Finer Committee’s 
Family Court proposals." 


7 
THE PERSISTENCE OF ANOMALIES 


But it has to be admitted that it is not only as between the two 
systems of courts that anomalies and inconsistencies remain. In the 
field of child law, for example, they are innumerable—particularly in 
relation to children in care, but more generally in the approach to the 
fundamental question of what should suffice to justify courts, or 
the State, interfering with, or at least questioning, decisions which the 
parents have taken. The “elimination of anomalies” is one of 
the specific tasks allotted to the Law Commission" as part of its 
general duty of keeping ‘‘ all the law ” under review; why, it may be 
asked, does it not proceed to do so—particularly since the code of 
family law cannot be regarded as complete until the law relating to 
parent and child has been fully brought within it? 

One reason is that family law is an instrument of social policy; 
and lawyers are not, as such, specially qualified to formulate that 
policy. The Law Commission uses a variety of techniques in order to 
try to minimise this difficulty: it can even recommend that the 
agency to examine a particular subject with a view to reform” 
should be some body—such as an interdepartmental committee— 
other than the Commission. More commonly, a Working Party 


76 For example, if one spouse's mental crocity causes gravo psychological damage 
to the other, effective relief will be availeble if the mit had been started in the 


procedural trimontal 

Scie eee cere E and seo Walker V. Walker LISTE 1 WLR “553; cf. 
mestic Proceedings and tes’ Courts Act 1978, s. 16. 

“at? Report of the Commitee on One-Paret Family, 19%, Cmnd. 5629, paras. 4 
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may be established, on which the Law Commission and othet 
interested bodies are represented. Sometimes the Working Party has a 
considerable degree of autonomy, and itself publishes a Report *! 
which may or may not be accepted by the Commission *; some- 
times its role is limited to preparing a Working Paper ** or advising 
the Commission on the preparation of a Working Paper.“ But 
where there is a government department responsible for the formula- 
tion of policy in a particular field, the policy input must—if there 
is to be the remotest chance of legislative implementation—come 
from or be supported by the Department; and if that input is not 
available there is no real prospect of reform. In this connection you 
will no doubt share my regret that, in the words of the Commission’s 
Fourteenth Annual Report,"* it was made clear to us that resources 
within the Department responsible for care legislation ** did not 
permit the comprehensive review of the subject which we believe to 
be desirable. It is for this reason that our hopes are now restricted 
to reforms in some comparatively uncontroversial areas of this part 
of our law. The relationship between the Commission, charged as it 
is with an all embracing duty to keep “ the law” under review, and 
policy forming departments of State, could be fraught with the 
possibility of conflict and confrontation—after all we have different 
Priorities—but the Commission’s approach is, I think, that co-opera- 
tion is usually, if not invariably, the most effective way of making 
progress, even if that progress is sometimes more limited than one 
would wish. 


Law AND POLICY—THE LAWYER’S CONTRIBUTION 


In some areas of family law, the main problem may be to ensure 
that lawyers’ perspectives do not dominate all others. Of course, we 
depend on consultation to try to achieve a proper balance: we hope 
that our consultative working papers, prepared perhaps with the 
assistance of a Working Party, at least ask the right questions; and 
should a Working Paper fail to do so we hope that the errors will 
be pointed out, for example, by commentators in the Modern Law 
Review."" But lawyers surely do have a vital contribution to make to 


De Min eee its recommendations were tmplemented 
by the Maintenance Orders Act 1 

61 Seo e.g. Tag bie recone aor Od eae eee 
the Registrar General on Solemmisation of Marriage in England and Wales, 


Commission was unable 
proposals OF tha Joint Working Party an-Solemnutation-of Marrlago; sco Law Com. 
o. 53, para. 22. 
8 See the Working Paper on Matrimonial Proceedings in Magistrates’ tes’ Courts, 
Working Paper No. 53; the Law Commision took sole responsibility for the 
subsequent report, Law Com. No. 77. 
m“ Seo Working Paper No. ae Family Law: IIlegittmacy, para. 4. 
& Law Com. No. 97, para. 2.3 
8: The DHSS; ty Fomo Othe an interen by reason of ts responsi 
for the Magistrates’ Courts; and the Lord Chancellors Department by reason 
is responsbity for the superior courta and for civil law reform 8 
87 Seo, for an example of perticularty helpfol comments on a Law Commission 
Working Paper, (1980) r M.L.R. 299 (Mary Hayes). $ ‘ 
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the development even of areas which are not usually regarded as 
lawyer’s law; and the fact that the Commission does not, and could 
not, control or even influence all reforming legislation has had some 
significant consequences. The fact that much of our legislation 
relating to children has properly been seen as primarily concerned 
with the implementation of decisions about social and administrative 
policy, and not as lawyers’ law reform, has I think led to some 
distortion of the law; and would certainly create difficulties in 
achieving any compkte codification of family law. For example we 
have seem that there is a respectable case to be made for refusing to. 
cast the law of husband and wife in terms of exhaustively defined 
and enforceable rights and duties. In relation to the law of parent 
and child that case must be stronger: of course the law needs to 
protect the child when things go wrong, but it would in this view 
be pointless if not positively harmful to clutter up our statute book 
either with broad statements of principle (as for instance that a child 
owes a duty of honour and respect to his parents) much less with 
specific rules of positive law (as for instance that a parent is entitled 
to his child’s services whilst they reside under a common roof or 
that the parent is entitled to receive the income of the child’s pro- 
perty), even though rules of both types are commonly found in 
continental codes. But unfortunately, this wisely pragmatic approach 
seems difficult to reconcile with the pattern of recent legislation 
virtually imposed by the Children Act 1975. That Act which was a 
“ policy ” measure, stemming directly from Dr. David Owen’s private 
member’s bill, was not one with which the Law Commission was 
directly concerned, and the purely “‘ legal ’’ aspects of the bill received 
little public discussion. The Act, in definitions which, by incorpora- 
tion into the Interpretation Act 1978 ** are clearly intended to govern 
future legislation, contains a Part** headed ‘‘ Explanation of Con- 
cepts” in which the basic institutions of child law (with the exception 
of the most basic of all, namely guardianship) are defined by reference 
to key phrases such as “the parental rights and duties,” “legal 
custody ” and “ actual custody.” Adoption, for example, ‘* vests the 
parental rights and duties ” in the adopters.” A custodianship order 
vests in the custodian the legal custody of a child,” that is ‘so much 
of the parental rights and duties as relate to the person of the 
child.” *? One cannot but admire the beautiful simplicity of the 
scheme thus created; one sees the draftsman leaving No. 36 Whitehall 
with a light step as he contemplated his achievement—almost worthy 
of that greatest of all draftsmen Sir Benjamin Cherry. For now the 


ses. 5, and Sched. 1. The Law Commission in its report on Matrimonial 
Proceedings in Magistrates’ Courts (Law Com. No. 77) adopted the conceptual 
the matrimonial j of 


magistrates, and proceedings under the Guardianship of Minors Acts; but it has 
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law of parent and child can be explained in much the same way as 
the doctrine of estates. Here is the fee simple—the parental rights and 
duties. Here is legal custody, a lesser estate carved out of the fee 
simple; and so on. There can be no doubt that this conceptual frame- 
work much facilitates elegant and clear drafting. For example instead 
of the crudity of the split order giving “ custody ” to A and “ care 
and control” to B a Magistrates’ Court is now empowered ** to vest 
both legal custody of the child in one parent, but order that the 
other retain jointly with him “ specified ” parental rights and duties, 
-other than the right to actual custody.“ But how far will it facilitate 
the administration of the law? Picture, if you will, the scene as the , 
Domestic Court decides how to implement its decision that a mother 
should have the day-to-day care of a child, but that the father should 
be encouraged to participate in long term decisions, Which parental 
rights and duties should they specify that he is to retain? 

And it is this eminently reasonable question that illustrates the 
underlying problem. The draftsman has told us what the court 
may transfer—namely the parental rights and duties and its deriva- 
tives, legal custody and actual custody. But what are these parental 
rights and duties? The answer must be a disappointment to the 
codifier who believes with Macaulay ** that “ not only ought every- 
thing in the code to be law; but nothing that is not in the code ought 
to be law; ” for the expression “ parental rights and duties ” we are 
told ** means “all the rights and duties which by law the mother 
and father have in relation to a legitimate child and his property.” 
Magistrates must therefore ask their clerks to define for them the 
common law rights of a parent over his child, so that they may decide 
which of those rights relating to the person of the child they may 
“ specify ” as to be retained by the father jointly with the mother. 
This is a task from which the most conscientious and learned clerk 
might well shrink *’ for the truth of the matter is that it is almost 
impossible to state the common law about parental rights and duties 
with any confidence, even on such questions as to the extent to which 
a parent is entitled to his child’s services, or to fix his residence. The 
clerk might perhaps think it tolerable to leave the meaning of parental 


child, 
M Defined by Children Act 1975, s. 87 (1), as “actual possession of [the child's] 


person. 
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rights at large if they are (as in adoption) simply transferred en bloc, 
but Jess tolerable to do so when they are to be split up in this way; 
certainly he might think there should be, in a codified system some 
guidance as to what those rights and duties are. 

Yet would there be any realistic possibility of codifying legislation 
being enacted which enumerated the “ rights and duties ” of a parent 
to his child? Not only would this run counter to what I have sought 
to defend as English family law’s philosophy of minimal interven- 
tion; it would also raise difficult questions, much discussed in North 
America, about the nature and extent of a child’s rights. Even if the . 
codifier were simply to seek to put into statutory form the existing 
common law rights and duties, he would be faced with difficulties. 
First, he would have to satisfy himself about the position at common 
law, and this, as I have said, is not without its difficulties. In any 
case any such measure would raise a storm of controversy: it would 
for example be difficult to avoid those awkward questions about the 
rights of girls under 16 and their parents in relation to abortion and 
birth control, for example, which at the moment are left to the flexi- 
bility and imprecision of codes of practice. And can you imagine a 
politician of any political party wishing to take through Parliament 
a codification measure which set out a parent’s common law rights 
to administer reasonable corporal punishment to his child? 

Incidentally you should not think that I am suggesting that the 
conceptual framework of the Children Act should not be used in 
future legislation. It is, one might say, the best conceptual frame- 
work that we have. But its impact on the prospects for codification 
of this part of the law seem perhaps to have been not fully con- 
sidered. 

CONCLUSION 


So much then for the difficulties. How far can I hope to have satisfied 
my inquisitor about our achievements in relation to codification? 
Certainly I hope that he would regard the assertion that ‘‘ no material 
progress” has been’ made** towards this end as somewhat 
exaggerated. Provided one is prepared to adopt a distinctively English 
style of codification, it can perhaps fairly be claimed that we have 
the main structure of a code dealing with the law of husband and 
wife. I have however perhaps said sufficient to give some idea of 
the difficulties (arising, for example, from the distinctive nature and 
traditions of our legislative process and system of government) which 
would prevent the Law Commission from having full control of the 
“ coach of law reform ” even if it had the resources which would be 
ert A compkete family law code is indeed still “a long way 

I must admit that I am not myself unduly perturbed by this fact. 
For codification is surely a means to an end, and not an end in itself; 
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the end is the proper development and reform of the law. Codification 
is a goal at which we should aim; if only because such an objective 
should necessarily involve that our reforming law be clear, logical, 
and above all consistent. In 1965 it may well have seemed that 
codification was to be the primary justification for the Commission’s 
existence; but, in my view, experience has shown that the Commis- 
sion’s most useful function has been to deal, sometimes on an ad hoc 
and pragmatic basis with perhaps limited areas of the law where 
reform has been shown to be necessary. Its distinctive contribution to 
. the development of the law has in fact been to open up to serious 
public analysis and discussion the implications of reform, and the 
formidable difficulties of policy which are often involved. 

One, perhaps fundamental, obstacle to the codification of family 
law which I have scarcely mentioned—it would need a lecture or 
possibly a course of lectures to itself—is the pace of change in 
attitudes to the institution of marriage and the family, and indeed 
perhaps the pace of change in those institutions. I have tried to 
show some of the difficulties in deciding how far the law should 
seek to regulate the incidents of a continuing relationship; and we 
have seen that English law has traditionally been content to limit its 
intervention to little more than controlling the formation, and the 
dissolution, of the marital union. It is perhaps not wholly fanciful 
to see a possibility that in the future the intervention of the law in 
even those areas will be called increasingly in question. Even now, 
the fact that the State has virtually left it to the parties to end their 
marriage, yet nevertheless seeks to regulate the financial consequences 
of dissolution, is thought by some to be anomalous. When such funda- 
mental matters are in issue it might seem inappropriate to consider 
codification as a priority. Conversely I do not think it is inappropriate 
for the Law Commission to devote some of its resources to an 
attempt to inform discussion and debate on such controversial topics, 
even if it is impossible at this stage to predict whether there will be 
any sufficient consensus on the policy which the law should adopt. 

In 1964, there was, in Lord Chorley’s words, “‘ over the whole range 
of English law an almost terrifying amount to be put right.”? I 
believe the Law Commission has made progress, albeit perhaps in 
slightly different ways than were envisaged in 1965, to this end; but 
there still remains a great deal to do. 

S. M. CRETNEY 
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OUTFLANKING PROTECTIVE LEGISLATION— 
SHAMS AND BEYOND 


I INTRODUCTION 


Tue literature on freedom of contract and judicial efforts to limit 
it is extensive. The concerns of this article are statutory controls on 
contract terms and the attempts by those with superior bargaining 
power to avoid the controls. In terms more familiar in the context ` 
of tax, I shall examine methods of avoidance, that is attempts to 
draft contracts so that the controls do not bite, rather than methods 
of evasion, i.e. of flouting of the law without colour of excuse. I shall 
also review the reaction of the courts to such tactics and in particular 
their use of the concept of a sham to describe a document which 
does not reflect the parties’ real intentions. Many of the examples 
will be drawn from the area of residential occupancy agreements,’ 
but the comments are intended to have a more general application. 

The problems are not new. Our knowledge of past abuses of 
economic power often comes from corrective legislative measures. 
The mendacity of twelfth-century ship owners can be gauged, for 
instance, from the by-laws of Arles and Marseilles which stipulated 
that pilgrims must be provided with a space at least six-and-a-half 
to seven hand breadths long and two-and-a-half hand breadths wide 
per person.” Similarly, avoidance devices have been reflected in the 
statute book. Thus, as Professor Atiyah has observed? an early 
hop-trade act * required a hop grower to inscribe his name in durable 
ink on all his bags. A later Act” stipulated a minimum size for the 
lettering and one later still prohibited the use of any other name 
beside that of the owner.‘ 

It is sometimes said that the imposition of statutory terms amounts 
to the reintroduction of “‘ status” and the demise of “ contract,” ' 
in contrast to the movement from status to contract which Maine 
characterised as the mark of progressive societies.* But Maine used 
“ status ” to refer to the sum of power and liabilities which attached 
to a person irrespective of his will. Few vestiges of “‘ status ” in this 
sense remain. Infancy is a rare example’ and today’s landlord or 
employer or seller of goods is not in the same league. Superficially 
his position is the same as a tenant or employee or buyer faced with 


1 Although this is a cumbersome expression, it is necessary as will be shown later 


permitted if it was customary for couples to sleep head to toe, 


` The Ris and Fall of the Freedom of Contract (1979), p. 549. 

4 1800, 39 Geo. 3, c 81. 5 1808, 48 Geo. 3, œ 134. 

s 1814, 54 Geo. 3, c. 123. 

T Scott LJ., Haruon v. L.N.E.R. [1946] 1 All E.R. 653, 657. 

® Maine, Ancient Law, v. 

* Seo Otto Kahn-Freund, “ A noto on Status and Contract in British Labour Law ” 
41967) 30 M.L.R. 635 reprinted in Selected Writings, p. 78. 


21 


22 THE MODERN LAW REVIEW [VoL 44 


a standard form contract, that is he can “take” or “leave ” the 
packet of legislative terms. The position is only superficially similar 
because his choice is likely to be more real. Almost all protective 
legislation is confined to controlling the contents of a particular 
contract. It rarely controls freedom to make or to refuse to make 
the prescribed package.*° Control of investment preventing the 
supplier of goods from transferring his capital to some other business 
is rarer stil. The effect of the rent controls, for instance, may be to 
reduce the value of rented property, but the property may be sold 
- and it is unlikely that no purchaser can be found for the capitalised 
value of its new earning potential. The choice facing a tenant is 
usually of a different order: to accept the standard terms or to suffer 
homelessness. Secondly, the choics facing the landlord is not as stark 
as suggested. Statutory terms are imposed on particular types of 
contracts defined with more or less precision. There is scope for an 
owner to achieve the same economic result by recasting the form 
of the agreement, to circumvent the legislative package. 


II RESIDENTIAL OCCUPANCY AGREEMENTS 


A good example of a relationship which has attracted such legislative 
protection and concomitant efforts to avoid or evade them is that 
between the residential landlord and a tenant who intends to use 
the premises as his home. A statutory condition of fitness for 
habitability was implied into every letting of a working class home 
by an Act of 1885. An express prohibition on contracting out 
was added by the Housing Act 1925. The current statutory terms 
as to repair are now contained in the Housing Act 1961. By section 
32 a landlord must undertake to keep in repair the structure, the 
exterior and installations and basic utilities. Under this Act the 
landlord may exclude these obligations * but only if the agreement 
has been approved by the court.” 

While these implied covenants are important, far more significant 
have been the restrictions -in the Rent Acts on a landlord’s ability 
to stipulate the size of the rent and to reserve a power to repossess 
the premises. These twin pillars of the state’s efforts to assist private 
residential tenants began as emergency war-time provisions * but 
have survived in a much amended form and are now currently 
contained in the Rent Act 1977."* Perhaps surprisingly, Parliament 

10 One example, however, is the option a council tenant has to purchase his home 
which js made mandatory by the Housing Act 1980. The Mobile Homes Act 1975 
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has never expressly prohibited contracting out of these restrictions," 
but early attempts to seize on this omission were frustrated. The 
‘courts held that contracting out would be contrary to public policy 
and therefore void.** 

Because of these restrictions or because alternative forms of invest- 
ment were in any case becoming more profitable ** many landlords 
‚chose not to “ Take” the legislative standard terms but “ Left” 
them and sold out. Yet a significant number have sought the third 
alternative mentioned above and have tried, by recasting their 
„agreements, to exclude them indirectly. : 

Thus the protections have always been attached to a “‘ tenancy.” ?° 
In this there has been scope ** for an owner to argue that although 
another person occupied the property as a home, that person was a 
licensee and not a tenant and that his periodic payments were not 
rent.” Prior to 1974, furnished tenants did not have the status of 
*“ regulated” tenants and again there is evidence in the law reports 
of a landlord asserting that the addition of linoleum,” or a few 
sticks of cheap furniture * changed the character of the flat and 
deprived the occupant of security of tenure. The Rent Acts have 
also always fixed a minimum rent level so as not to catch long leases 
let at a small ground rent. Attempts have been made to restructure 
short leases so that the tenant pays a substantial premium but the 
rent appears to be below the statutory limits.* More recently there 
is evidence that ordinary commercial landlords are assuming the 
guise of seaside landladies ** or keepers of boarding houses *" in order 
to take advantage of specific exemptions in the Act. Alternatively they 


20, 21). No new controlled tenancies have been created since 1957 and by the 
Housing Act 1980, s. 64 the remaining ones are coverted into regulated tenancies. 
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have interposed a limited compahy** or educational institution »* 
between themselves and their actual occupants in order to avoid 
the full effects of statutory protections, 

The degree to which these alternative forms are being used is of 
course difficult to ascertain. The Francis Committee * was satisfied 
that it was not a wide-spread practice. But in a survey of densely 
rented areas in 1976, Bobbie Paley found that landlords of 48 per cent. 
of the sampled lettings with company landlords had altered their 
letting policies as a result of the repossession laws. Of these, 15 per 
* cent. would only be relet on licence agreements, service agreements, 
or rent free and a further 14 per cent. would only be let on holiday 
agreements.” Perhaps as significant is the fact that a further 16 per 
cent. no longer provided furniture (the Rent Act 1974 having 
brought furnished tenancies within the statutory protections). Other 
studies, although anecdotal, tend to support the view that a signifi- 
cant number of landlords are exploiting one exception or another.** 
The expression “ exploiting ” is used deliberately. Each one of these 
devices is, of course, linked into a specific provision of the legislation. 
In most cases, it is not difficult to see the paradigmatic situation 
which Parliament intended to exempt. In the case of the lease/licence 
distinction one_can understand that Parliament wished to treat 
differently licensees who occupied premises as a result of a “ family 
arrangement, an act of friendship or generosity ” ® and one can 
see why genuine holiday tenants enjoying a bona fide vacation did 
not need the standard protections.“ The multiplicity of exclusions 
has no doubt contributed to the opportunities for exploitation, but 
our concern is not with those contracts which come within the clear, 
or core, application of the various provisions but those agreements 
which are pinched, squeezed, and dressed up so as to give the 
appearance of coming within one of those charmed circles. 


I Jupicia, RESPONSE 

(i) Shams: The Concept 
The simplest and crudest devices simply assert that the contract is 
of a type which is not covered by the statutory protections. Thus 


18 Which cannot onjoy security of tenure because it cannot have a home or 
Tealdence; Rent Act 1977, s. 2 (1), cf. Hiller v. Untted Dairies (London) [1934] 
1 K.B. 57 (C.A,), 

4° The Rent Act 1977, s. 8 (1) provides that a tenancy is not tected if the 
tenant is a student and the lessor ts a specified education instituion. Cf. Si 
Catherine’s College v. Dorling [1979] 3 All E.R. 250 (C.A). 

20 Report of the Committee on Rent Act, Cmnd. 4609 (1971). 

3 


33 e.g. Roof, October 1975, pp. 11-15; Sunday Times, April 6, 1975; Shott and 
Stewart (1976) February New LJ. 26; Time Out December 15, 1978, p. 5. 

33 Facchini v. Bryson [1952] 1 T.L.R. 1386 (C.A), per Denning LJ. at p. 1389. 
H Quaere whether a specific exclusion was necessary to cover this or 
whether a genuine holidaymaker would have been denied protection on the more 
general basis that the dwelling was not his residence, Rent Act 1977, s. 9. Seo 
oa egy) Farrand in Current Law Statutes Annotated and Arden (1975) 
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in Facchini v. Bryson* the occupancy by an employee of a house 
belonging to an ice-cream manufacturer was described as a 
“licence.” The agreement provided “ nothing in this agreement shall 
be construed to create a tenancy between the employer and the 
assistant,” but as a disguise it was a botched job. In other clauses it 
referred to “ the tenancy” and it conferred rights on the employer 
which were appropriate for a landlord but unnecessary for a licensor. 
Denning L.J. condemned the agreement as a sham and the device 
failed. 

The concept of a sham is clearly most important if any serious - 
effort is to be made to prevent wholesale avoidance of statutory 
terms. A “sham” is defined by the Shorter Oxford Dictionary as 
“a trick, a hoax... something that is intended to be mistaken for 
something else, a spurious imitation.” In essence it involves a decision 
that the document put forward by the proferens does not accurately 
record the agreement reached or the arrangements made between the 
parties. The following examples illustrate the wide use of the 
concept. 


(a) Residential occupancy agreement 


In one case ** a sum described as a “ premium” was payable in 
staggered amounts over the period of the tenancy. It was held to be 
part of the rent, bringing the total real rent above the minimum 
for the operation of the statutory protection.” In another ** an 
agreement described as a non-exclusive occupation licence was signed 
after an oral agreement for an ordinary tenancy had been made.” 
The elaborate terms of the licence were thus shams because they 
did not reflect that agreement. The Rent Acts only protect a tenant’s 
home and a non-resident tenant has no security of tenure,“ but the 
courts have warned landlords that they would not recognise a 
nominal absentee tenant when the real tenant was known to be 
someone else.“ Sums which have been paid nominally as the price 
for fixtures and fittings“? or forgone in a related transaction“ have 
been held to be concealed and illegal premiums.“ i 


35 Supra. 

36 Samrose Properties v. Gibbard [1958] 1 All E.R. 5%2 (C.A). Cf. Woods v. 
Wise [1955] 1 All E.R. 767 (C.A). 

87 Two-thirds of the cateable value seo now Rent Act 1977, s. 6 (1). 

38 O’Mally v. Seymour July 20, 1978 (C.A.) (anreported). 

3% Note tho similarity to consumer cases where a court has held that a proferens 


proferred his 
1 K.B. 532 (C.A.}—exclusion clause on display card in hotel bedroom only seen 








had been completed. 
40 Rent Act 1977, s. 2 (1). 
41 S. L. Dando Ltd. v. Hitchcock [1954] 2 All E.R. 335, 336 (C.A); Cove v. 


house to an estate agent at below market value 
44 Contrary to Rent Act 1977, s. 119. 
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(b) Employment 
An employer cannot, by falsely describing his contracts of employ- 
ment as contracts for services, avoid his duties to comply with safety 


legislation * or to deprive his employee of remedies for unfair dis- 
missal +$ 


(c) Penalties 

The concept of a sham is also fundamental to such common law 
* protections as the rule against penalties. In refusing to enforce a 
“liquidated damages ” provision in a contract on the grounds that 
it is a penalty, a court in effect finds that the apparent pre-estimate 
of loss is a sham.‘’ Draftsmen have eluded this rule also by reframing 
their contracts. A loan which is repayable at X per cent or X—1 


per cent if repaid before a certain date is not apparently a penalty.‘* 


(d) Forfeiture 

The courts of equity are astute in detecting a security interest 
behind an outright transfer and will relegate an apparent owner to 
the rights of a mortgagee whatever form the transaction takes.“* In 
Williams v. Wellingborough B.C.” & mortgagor successfully argued 
that a purported sale by a local authority, as a mortgagee, to itself, 
as the holder of a right of preemption, was in fact a retaking under 
a “ see-through dress of a sale.” 


In these examples the moving party was privy to the document 
which he alleges was a sham. This need not be so. The concept can 
be used by a third-party, who, although a stranger to the agreement, 
is affected by it. In these cases the party appealing to the concept 
of sham is not necessarily’! under the economic thumb of the 
shammer but is nonetheless vulnerable to a mis-representation of the 
true position. Thus, although these cases do not all involve unequal 
bargaining, they still provide useful analogies. 


(e) Tax 
The Inland Revenue frequently invite a court to consider substance 
rather than the form of an agreement.*? 


4} Ferguson v. Dawson [1976] 3 All E.R. 817 (C.A). 

46 Thames Television v. Wallis [1979] 1 I.R.L.R. 136 (E.A.T.); contrast Massey 
v. Crown Life Insurances [1978] 1 W.L.R. 676 (C.A.). 

47 Bridge v. Campbell Discount Co. Ltd. [1962] 1 All E.R. 385, per Lord Devlin 
at p. 402. 

48 Astley v. Weldon (1801) 2 B. & P. 346, 353, regretted as a triumph of form over 
substance by Jessel M.R. in Walis v. Smith (1882) 21 Ch.D. 243 (C.A.). 

4° Waddams, ‘' Unconsclonability in Contracts ” (1976) 39 M.L.R. 369, 370. 

60 [1975] 3 AN E.R. 462 (C.A.). 

51 Though see Conguweror Properties v. Barnes Corporation [1944] 1 K.B. % (D.C.). 

53 eg. Littlewoods Mail Order Securities Lid. v. I.R.C. [1963] A.C. 135; Litte- 
woods Mail Order Stores Ltd. v. McGregor [1969] 3 All E.R. 855 (C.A,). 
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(f) Bills of Sale 

The holders of security interests regularly have to defend their 
transactions against the accusation that they are, in reality, unre- 
gistered bills of sale.** 


(g) Privilege 

A litigant will be obliged to disclose a report if its real purpose 
was for internal administration notwithstanding a printed heading 
stating that it was prepared for the purposes of litigation.** 


Gi) Shams: Obstacles 

(a) Admissibility of parol evidence 

There are, however, a number of hurdles in the way of an offeree 
of a standard contract who wishes to show that it is a sham. The 
first is a question of evidence. Since the standard terms will almost 
invariably be contained in a written document, the offeree must 
overcome the parol evidence rule that external evidence cannot be 
introduced “ so as to add to or subtract from, or in any manner to 
vary or qualify the written contract.” ** Where a sham is a botched 
job and on its face the document is ambiguous °* external evidence 
must be admissible to resolve the ambiguity.°’ Where the sham is 
more polished external evidence is still admissible to show that it 
does not reflect the true intention of the parties.** The offeree’s 
defence that the agreement is a sham is then closely analogous to a 
plea for rectification." 


(b) Estoppel 

Nor should the offeree be barred by a plea of estoppel. In Welch 
v. Nagy * the Court of Appeal held that a tenant could introduce 
evidence that her flat had been let unfurnished despite its description 
as “a furnished tenancy ” in the agreement. To allow an estoppel 
would have been to confer jurisdiction on the court (to order 
repossession) which Parliament had said the courts should not have 


53 Re Watson (1890) 25 Q.B.D. 27 (C.A); Stoneleigh Finance Ltd. v. Phillips 
(1965) 1 All E.R. 513 (C.A.). Cf. “Hire-Purchase Agreements as Bills of Sale” 
Aubrey Diamond (1960) 23 M.L.R. 399, 516. 

54 Whitehill v. Glasgow Corp. 1915 S.C. 1015; approved in Waugh v. British 
Railways Board [1979] 2 All E.R. 1169 (ELL.). 

85 Chitty on Contracts (24th ed., 1977), VoL 1, para. 735. 

58 Asim Martin v. Davies or Facchini v. Bryson (above). 

$7 Chitty su parie R 

58 See for v. May [1978] 2 All E.R. 993, 1000 (C.A.); In 
O’Connor v. Hume ist 2 AT 2 Al ER. 301 (C.A) Romer and Birkett LJJ. held that 
evidence as to the true amount of rent under an apparent “low rent” leaso was 
not admissible, but the court did hear evidence and the contrary decision of 
Somervell LJ. 


contract principles. 

59% In Buchmann v. May (above) both Sir John Pennycuick (at p. 998) and Stevenson 
LJ. (at p. 100I). thonght en that [e occupant ee 
the agroement sho had signed was a sham, had made no claim for rectification, 

se [1950] 1 K.B. ass (C.A). 
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and would be to allow the tenant to contract out of the Rent Act 
protections contrary to the principle of public policy mentioned 
above. *? 

Similarly, in a recent tied garage restraint of trade case, the Privy 
Council allowed the garage owner to contradict statements in the 
contract which had been inserted by the oil company to strengthen 
the trade tie; no estoppel could operate “since it would have the 
effect of deterring (the garage owner) from asserting that the tie was 

unenforceable on the grounds of public policy.” * 


(c) Burden of Proof 

This is a much more formidable obstacle. At least in the Rent 
‘Act cases, the burden of proof is placed firmly on the party wishing 
to show that the agreement is a sham.“ Although this is in line 
with the burden placed on a party who is seeking to rectify a 
contract, it goes contrary to the principle developed in consumer 
cases that exclusion clauses ought to be construed contra pro- 
ferentem. As in those cases, the landlord is putting forward a term 
or terms which he has inserted or claims to have inserted for his 
own benefit. In both situations the effect of the disputed clauses is 
the same—it excludes rights or obligations which the general law 
would otherwise impose or imply. The only difference is that an 
exclusion clause does this directly while a sham form of agreement 
does so indirectly. The contention, which will be developed later, is 
that the similarities are greater than the differences and the burden 
now on the offeree is unfair. 

An even closer analogy might be those clauses nicknamed “‘ core- 
shrinkers.”” An ordinary exclusion clause is construed in two stages “ 
that is first the obligations imposed by the agreement apart from 
the exclusion clause “ then secondly the clause excluding or limiting 
liability.** The “ core-shrinker ” telescopes these two into one.*’ It 
is arguable that the common law robustly treated such clauses as 
exemption--clauses.** The Unfair Contract Terms Act 1977 now 


g "TH See also Lowe v. Lombank [1960] 1 All E.R. 611 (C.A.) concerning a claim by 


she had examined the car before accepting delivery. Diplock J. held that 
tements were so patently false that the owner could not have acted in 
them. 


of 

62 Amoco Australia Pty. v. Rocca [1975] 1 All E.R. 968, 978 (P.C.) quaere whether 
estoppel would be a more potent plea in the mouth of a third party to whom the 
misleading contract had been assigned. Cf. Credit Corporation of South Africa vV. 
Botha [1968] 4 S.A. 837. 

63 e.g. Buchmann v. May (above) at p. 999; Somma v. Hazlehurst [1978] 2 All 
E.R. 1011, 1024. 

“i Karaales V. Wallis [1956] 2 AIL E.R. 866 (C.A.). 

Wwe date: Thursday. 

68 eg. “no liability for Inte delivery.” 

87 e.g. “no undertaking given as to time of delivery.” 

68 Anglo "Continental Holidays Limited v. Typaldos Lines (London) Limited [1967] 
2 Lloyd's Rep. 61 (CA) eae tio Lan Ee 200 Reparto Clauses 


s 
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deals with such clauses in section 3 (2) (b) (i) ** which provides “ as 
against (a person dealing as a consumer or on another’s written 
standard terms of business), the other cannot by reference to any 
contract term... claim to be entitled (i) to render a contractual 
performance substantially different to that which was reasonably 
expected of him . . . except in so far as the term satisfies the test of 
reasonableness.” It will be seen that a limited burden is placed on 
the consumer or the person dealing on the other’s standard terms. 
He must show that the performance offered (in the example above, 
late delivery) is substantially different, from what he reasonably 
expected. Once this is established, the burden of proof switches 
(s. 11) to the proferens to show that the core-shrinker term is 
reasonable."° 


(ii) Shams: Limitations 

The fourth hurdle is the inherent limitation of the plea of 
“ sham ”; it is necessary to prove to the court that at the time the 
document was signed”! the parties had “ real” intentions or that 
their relationship had a “ reality ” which was disguised or distorted 
by the document. Thus Facchini and Martin succeeded because they 
could show in each case that the landlord really " intended to create 
a lease. The tests to be satisfied to show that a lease has been 
created are much less certain today than earlier in this century. The 
fact that an occupant has exclusive possession is not conclusive in 
favour of his being a tenant”? However, while not a sufficient 





No. 69 (1975) pp. 54-55. Ses also Cremdean Properties Ltd. v. Nash (1977) 244 
E.G. 547 (C.A.) where an anction prospectus said that the vendor "shall be con- 


rejected 
and treated it as an exclusion clause. “Humpty-Dumpty would have fallen for (it). 
If we were to fall for it, the Misrepresentation Act would be dashed to pieces which 
not all tho King’s lawyers could put together again.” Salmon LJ. at p. 551. In 
included 


or restricting the z 
5 (guarantees), 6 (salo and h.p.) and 7 (hire, barter, etc.). In the context of s. 3 
such a clause may be within s. 3 (2) (b) but not s. 3 (2) (a). 


T® This section cannot help an occupant to upset a Rent Act sham. If he were 
successful the contract would be one to lease and would thus be one 
para. 1 (b) of the Act excludes 


to the ig o 
v. Nissen [1970] 2 Q.B. 86 (C.A.). The County Court judge and 
Cumming-Broce LJ. in Somma v. Hazelhurst [1978] 2 All E.R. 1011, 1019 suggested 
that an earlier “ bargain ” was necessary. This imposes too high a test, and it is 
the test which was rejected in Joscelyne. 
73 “ Really ” here is still used in its objective sense, thet is in tho sense of inten- 
to 
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condition, exclusive possession is still a necessary condition for a 
tenancy." 

The hurdle has proved insuperable in a pair of recent Court of 
Appeal decisions.’* This was because the contract which the occupant 
tried to upset as a sham was also the contract to which he or she 
had to look for the grant of exclusive possession. 

The point was made succinctly by Lord Herschell in a case uphold- 

ing hire-purchase as an effective avoidance of statutory protections ™* 
a wi is said that the substance of the transaction evidenced by the 
* agreement must be looked at and not its mere words. I quite agree. 
But the substance, must, of course, be ascertained by a consideration 
of the rights and obligations of the parties to be derived from a 
consideration of the whole agreement.” Again in Massey v. Crown 
Life Insurance Co." Lord Denning M.R. had to consider whether 
a contract of service was in reality an ordinary contract of employ- 
ment. Having reiterated the doctrine of sham he said ‘‘ on the other 
hand, if their relationship is ambiguous and is capable of being one 
or the other, then the parties can remove that ambiguity, by the 
very agreement itself which they make with one another. The 
agreement itself then becomes the best material from which to 
gather the true relations between them.” "° 

The contracts which defeated the occupants in the cases referred 
to above have become known as non-exclusive occupation agree- 
ments. The device fits the fashion or necessity to share flats. Each 
sharer signed a separate agreement and each was only obliged to 
pay his or her part of the rent.” In return the landlord reserved 
the right to replace sharers who left and to put in other sharers and 
even to use the flat himself. In both Somma and Aldrington Garages 
the occupants thus failed at the last hurdle because they could not 
show that behind the document lay the landlord’s real intention to 
give them a lease. In neither case had the owner tried to put in 
a new sharer. In Somma there was evidence that the landlady 
preferred to leave the choice of a replacement to the remaining 
sharer.* But for the occupants this evidence did not go far enough. 
They could not show that if push came to shove the owner was not 


T4 An occupant who does not have exclusive possession may nevertheless have a 
restricted contract if she or he has exclusive occupation of all or part of the dwelling 
(Rent Act 1977, s. 19 (6), 20, 21) and seo R. v. Battersea Rent Tribunal, ex p. 
ote [1957] 1 Al E.R. 352 (D.C); Luganda v. Services Hotel [1969] 2 AN ER. 
692 (C.A. 


). 

15 Somma v. Hazelhurst (supra); Aldrington Garages v. Fielder (378) 247 E.G. 
557 (C.A.) seo Arden [1979] L.A.G.Bull. 87; Gray [1979] C.L.J. 38; Partington 
(1979) 42 M.L.R. 331. 

T8 Helby v. Matthews [1895] A.C. 471, st dea pereon Tao soffered in caso was 
a third party to whom the hirer had sold the goods. The the third party 
lost was that of a. 25 (2) of the Sale of Goods Act 1893, now s. 25 (1) of the Sale of 
Goods Act 1979. 

17 [1978] 2 All E.R. 576 (C.A). 

T8 p, 580. 

T9 In contrast to the obligations of joint tenants who, although having a right 
of contribution against each other, can each be sued by the landlord for the whole 
Tent. 80 Above at p. 1019. 
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entitled to move in someone of his or her choice. In neither case 
could they show that they had exclusive possession. 

It was the same manipulation of substance as well as form which 
allowed the hire-purchase device to succeed in Helby v. Matthews." 
The hirer was held not to be a person who had “ agreed to buy ” the 
goods "2 because the Act defined a buyer as a person who had agreed 
to acquire the general property in the goods.** By the hire-purchase 
agreement, the hirer only had an option to do this after all the hire- 
purchase instalments had been paid. Until then, the document only 
gave him the right to possess. Parliamentary controls, commencing 
with the Hire-Purchase Act 1938 were enacted to deal specifically 
with hire-purchase. As a result, for some finance companies, its 
attraction faded. Again, however, the protections were susceptible to 
avoidance by manipulation. Hire purchase was defined to mean 
an agreement which included an ultimate option to purchase. 
Consequently it was held in Galbraith v. Mitchenall Estates Ltd.“ 
that an agreement which did not contain such an option was outside 
the statute and the hirer was deprived of its protections. The case 
concerned an agreement of simple hire, but it should be stressed that 
it had almost exactly the same practical effect as a hire-purchase 
agreement. Although it gave the hirer no option to buy the goods 
and in theory the hire-payments were unlimited, the hirer was only 
obliged to make substantial payments until the owner had recouped 
the purchase price plus a (hefty) finance change. Once this had been 
done, the hire payments dropped to a purely nominal sum, such 
that the hirer would not expect to pay it and the owner would not 
expect to collect it. Again, the document was incapable of being 
attacked as a sham because there was no independent reality which 
the offeree could juxtapose against the agreement. As Megarry V.-C. 
said prophetically of licence agreements: “ the court will not extract 
a grant in the teeth of the parties’ intention.” * This is a constant 
theme in cases where avoidance devices have been considered. As 
one New Zealand court said ** “the law will not be hoodwinked 
by shams: but real and lawful intentions cannot be dismissed as 
shams simply because they are disliked.” In Somma v. Hazelhurst 
the possibility that the occupants of the room might have had an 
uncongenial room-mate foisted on them by the landlady *’ “ only 
illustrated the risks inherent in the bargain that they had made.” ** 
In other words, the court would entertain argument that the 
document did not accord with the intention of the parties, but not that 
the document had been drafted by the owner and created an unfair 
arrangement. 

81 Supra. 82 Supra. 

83 Sale of Goods Act 1893, s. 62, Sale of Goods Act 1979, s. 61. 

u [1965] 2 Q.B. 473. 

% The Rent Acts (10th ed.), Vol. I, p. 60. 

© Donald v. Bladwyn [1953] N.ZLR. 313, 321. 


87 The agreement related to a aingle room 22 feet by 19 feet. 
se Above at p. 1023. 
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(iv) Beyond Shams 

Isolated examples can be given of suggestions that a court may 
exercise control beyond the concept of a sham. Thus in Facchini v. 
Bryson * Denning L.J. acknowledged the danger in the lease/licence 
distinction and said that it was not necessary to go so far as to find 
the written contract a sham. In Woodward v. Docherty *° Scarman 
L.J. said that in considering whether a dwelling was “ bona fide let at 
a rent which includes payments in respect of . . . the use of furniture,” 
county court judges ought to take into account the scarcity of 
rented accommodation and the fact that a ‘‘ man with a wife, or wife 
and family, who is seeking a home will accept furniture he does not 
really want in order to obtain accommodation he desperately needs, 
even though by accepting it be loses security of tenure which he 
would, dearly like to have.” * A third example is Demuren v. Seal 
Estates. The Court of Appeal held that two flat sharers who had 
signed non-exclusive occupation agreements were nevertheless joint 
tenants.” The reasoning is not entirely clear and the most significant 
fact may be that no one gave evidence on behalf of the landlord to 
contradict the occupants’ testimony that neither side had anticipated 
anyone else sharing the flat. The court held the documents to be 
shams, but it was clearly influenced by the unfairness of the agree- 
ment as a whole: “ there is something so badly wrong with this agree- 
ment that one is bound to look on it with the gravest suspicion.” * 

The examples are few. One looks by comparison at the way in 
which the courts frequently stymied exclusion clauses. Their reason- 
ing (with a few notable exceptions) has always been in line with the 
consensual framework of contract law. Thus the overt reason for 
exclusion clause was not effectively incorporated into the contract ** or 
because, on the true construction of the agreement, the parties did 
not intend the exclusion clause to apply to the events which had 
happened. 

The pretence has been transparent. It is unlikely, for instance, that 
a court approaching the exclusion clause of Rambler Motors in 
Hollier v. Rambler Motors (AMC) Ltd.” with a genuine desire to 
determine the draftsmen’s intention would have concluded that it 


8 Supra. 

90 [1974] 2 AIL E.R. 844, 848 (C.A). 

*1 Scarman LJ. was, of course, considering the position before the Rent Act 
1974 which gave most furnished tenants at least some security of tenure. 

*3 December 12, 1978 (C.A) unreported but see Partington (1979) 42 M.L.R. 331. 

*3 Similar agreements have been struck down in other decislons, eg. O'Malley v. 
Seymour (C.A. supra) and the pre-Somuna county court decision of Walsh v. Griffiths 
Jones (Lambeth C.C.) [1978] 2 All E.R. 1002 and Bhall v. Coffer [1977] L.A.G.Bull. 
December 1977, p. 287. 

4 Per Mogaw L.J., the licensees had given post-dated cheques to cover the whole 
year’s rent but could be turned out on one week's notice. They had no reciprocal 
right to terminate. 

*5 Seo above note 39. 

ss [1972] 2 Q.B. 71 (C.A). 
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did not cover damage due to negligently caused fire.” At least two 
members of the judiciary ** have acknowledged that in the past the 
courts would “ twist the natural and ordinary meaning of the words 
so as to achieve a result which (was) fair and reasonable ” and have 
expressed relief that such misinterpretation was no longer necessary 
because of the Unfair Contract Terms Act 1977 and its precursor.” 
The point to be made is that the court even before these statutory 
interventions found ways of defeating the intentions of one party (to 
which the other was deemed to have acceded) even though those 
intentions were “ real and lawful ” for the very reason that the courts . 
“ disliked ” them and “ disapproved of that part of the bargain.” 

In many of the exclusion cases, the terms excluded were those 
which would normally be implied by sections 12-15 of the Sale of 
Goods Act 1979. The legislative purpose behind these was not to 
cloak buyers with additional statutory protections but to codify the 
common law. The basic principle of freedom of contract and freedom 
to exclude these common law implications was expressly preserved by 
section 55 (1).1 The Rent Acts, as measures designed to ameliorate 
the common law position deserved at least as vigilant treatment 

Had the courts chosen to, they could have applied the Mischief 
Rule of statutory construction. As the Barons of the Court of 

er advised in Heydon’s case* in interpreting remedial legis- 
lation “ the office of all the judges is always to make such construction 
as shall supress the mischief, and advance the remedy and to supress 
subtle inventions and evasions for continuance of the mischief... .” 
Such principles are an anathema to believers in substantive formalism 
and the literal approach to statutory construction. Many of the classic 
statements of these latter approaches to legislation have been made 
in the context of revenue statutes? but the Rent Acts have appeared 
to some judges as analogous to fiscal legislation and in interpreting 
them they have drawn on precedents from tax law.* However, as has 





*T As a baloe, tho garage would apart from the clause have only been liable if 
were established. The Court of Appeal held that the clause was not an 
exclusion clause but only a warning of this Hmited Habiltty. 


per 3 
Productions v. Securicor [1978] 3 All E.R. 146, 151, per Denning M.R. reversed by 
the House of Lords [1980] 1 All ER. 556 but for an acknowledgement of Lord 
Denning’s paint see pp. 561, 568, 570. 

** Tho Supply of Goods (Implied Terma) Act 1973. 

1 The first general statutory Hmit on this freedom in the Supply of Goods (Implied 
Terms) Act 1973 related only to sale and hire-purchase. In thelr Second Report on 
Exclusion Clauses, 


kitchen 

18-21) and recommended that almost identical restrictions be placed on any contract 
under which property or possession passed. This was accepted and incorporated into 
s. 7, Unfair Contract Terms Act 1977. 

3 3 Co.Rep. 7A. 

3 e.g. IR.C v. Duke of Westminster [1936] A.C. 1. 

4 e.g. MacClay V. Dixon [1944] 1 All BR. 22 (C.A); Donald v. Bladwyn 
(supra) and for an example of tax courts using Rent Act soo IRC. v. 
Wesleyan and General Assurance Society [1946] 2 All E.R. 749, 751 (C.A). 
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been recently noted * in the early twentieth century the mischief rule 
(in practice if not in name) was applied ever to fiscal legislation. Thus 
in Blakiston v. Cooper * an Easter offering collection for the vicar of 


but “freedom of contract and its consequences are quite likely to be 
‘ mischiefs’ as that word is used in statutory construction.” ° Lord 
Hailsham added “such Acts are not necessarily to be treated as 
simply a private remedy and a private right which an individual 
member of the class may bargain away by reason of his freedom of 
‘contract. Jt is precisely his weakness as a negotiating party from 
which Parliament wishes to protect him.” ™! Outside. the Rent Acts, 
this attitude is mirrored in some lower courts, Megarry V.-C. in 
holding that contracts between the Medical Defence Union and its 
members were not contracts of insurance, did think it important that 
his decision was “unlikely to open the door to colourable evasions 
of a beneficial statute.”** Goulding J. made similar comments in 
relation to a statutory power to suspend an order for possession of 
mortgaged property : 

“It'is that in what may be called social on of 

this aE Parliament intended a oa i A to 


depend on distinctions in conveyancing. ore in my opinion, 
5 “Law and Politics; the House of Lords as a Judicial Body 1800-1976 ” Stevens 
(1979), p. 172. 


® [1909] A.C. 104. Contrast Esso v. IR.C. [1976] 1 All ER. 117 (Œ.L.) plastic ‘ 
World Cup coins held to be given and not sold by petro! stations. While petrol was 
subject to price control in the U.S.A. a garage offered “ Rabbits’ Feet $5, free 


of me š 
1 Bof al ER 37 ŒL). Cf. Pary “ Contracting out of a statute” [1980] 


11 p. 49. E) 
13 Medical Defence Union v. Dept. of Trade [1 
statute was tho Insurance’ Companies Act 1974 


75] 2 All ER. 421, 431. Tho 
by insurance companies 
placed under the supervision of the Department of Trade. 


are 
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notwithstanding that the Act restricts the rights of lenders with- 
out giving compensation, the language used must receive a 
reasonably liberal interpretation.” ™ 


By contrast, Geoffrey Lane LJ. rejected as irrelevant arguments 
based on the large profits, which would accrue to owners of resi- 
dential property if the non-exclusive occupation device were upheld. 


IV APPROPRIATE BOUNDARIES FOR STATUTORY PROTECTION 


Arguments for a liberal interpretation of the statutory protection will, 
not appeal to those who are convinced that literal constructionism 
embodies certainty and is the “ golden and straight metwand of the 
law ” and a guarantee against the “ uncertain and crooked cord of 
discretion.” 1" The ability of even fixed rules and strict constructions 
to produce these results and avoid these calamities has been strongly 
questioned by members of the realist movement.'* Nevertheless it is 
important to consider the factors which might distinguish “ subtle 
inventions and evasions ” from contracts quite outside the operation 
of the statutes. 

One such factor might be motive. In the past this has been rejected 
as a criterion for frustrating avoidance devices. As Uthwatt J. said of 
' an earlier Rent Act “the Act is addressed to him. Why should he 
wander in the dark when a lamp is ready to hand.” ™ Similarly it 
is a basic principle of tax law that a scheme is not to be di 
simply because its motive was to avoid or minimise tax liability.** In 
other areas however there are signs that motive is attaining greater 
significance. In considering the effect of a mortagagee’s action for 
possession 1°; a contract for the sale of land*® and a sale of assets 
by a company at a fair market price ™ the courts have examined the 
motives behind the transactions. Yet in the context of protective legis- 
lation, motive would be too loose a test. Thus the sale of a block of 
flats or the grant of a rent-free licence to a relative might be 
motivated by a desire to avoid the Rent Act, but no one would 
suggest that it should be relevant to these transactions.7* Rather the 


13 Centrax Trustees Lid. v. Ross [1979] 2 All ER. 952, 955. The Statute was 
s. 8 of the Administration of Justice Act 1973. Cf. Summers V. Salford Corpn. 
[1943] A.C. 283, per Lord Wight at 293 (statutory covenants to repair). 

n Garages v. Fielder (1 247 E.G. 555, 557 (C.A). 
UF Goks a a L be bond tomlin i TRE. v. Duke of Westminster 


(aboye nots 3; p. 33), at p. 19. 
$ Of the extensive literature see for instance Courts on Trial, Jerome Frank. 
17 Tedman v. Whicker [1944] 1 K.B. 112, 117 (C.A). 


18 e.g. Leverie v. I R.C. [1929] A.C. 217. 
19 Refused because the purpose was to ae ee ne Pein 


1 Intended to put the purchaser in funds to buy shares in the company Belmont 


ments ” [1979] B.T.R. 166, 255. 
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common factor which links avoidance devices is an attempt to obtain 
the advantages of the regulated relationship while avoiding or 
minimising the effect of the regulations and to do so at little or no 
extra cost. As Scarman L.J. observed in Woodward v. Docherty ™ 
for the price of a few sticks of furniture a landlord, before 1974, 
could buy the right to charge whatever rent the market would bear 
and an unqualified right to repossess. The same may still be true of 
the landlord who chooses to include a weekly supply of teabags, 
jam and bread in his rent. For the cost of the minimum necessary to 
_ avoid an attack of sham, a landlord may bring himself within the 
board exception. The benefit of being able to charge a market rent 
and regain possession must far outweigh the expense. A fortiori the 
courts ought to treat with extreme scepticism an arrangement which 
is less costly to the proferens than the protected contract. As we have 
seen, the courts have adopted the reverse attitude in the context of 
non-exclusive occupation agreements where landlords obtained their 
advantage by withholding exclusive possession and in the context of 
hire where the protections were side-stepped by the owner not 
granting an, option to purchase. Similarly, in Manchester, Sheffield 
and Lincs Railway v. Northcentral Wagon Co.** the House of Lords 
held that a transaction was an outright transfer and not security for 
a loan partly because the transferee had no obligation to account for 
any surplus on selling the goods. Aubrey Diamond’s comment is 


- Pertinent to all three examples: “‘ this leaves the way open for a harsh 


lender, by virtue of his very harshness, to increase his rights against 
a weak borrower.” ** (emphasis added) 

A cost benefit test is a sensible one and has been incorporated 
into the Unfair Contract Terms Act 1977. One factor the court must 
consider in deciding whether an exclusior clause is reasonable is 
whether “the customer received an inducement to agree to the 
terms.” ° Where exclusion is possible, the proferens may literally buy 
a reduction in his obligation.** Similarly a seller of consumer goods 
will not be held to the standards of merchantability expected of new 
goods if the goods are labelled as “seconds” and are sold at a 
reduced price. The definition of merchantability properly requires 
the court to take into account both the price of the goods and the 
description applied to them.™ Again the seller pays for his lower 
liability. 

In assessing cost, courts ought not to be blinkered by classical 
concepts of consideration. Under a furnished tenancy or a contract 





33 Supra ; u Supra 

25 (1888) 13 App.Cas. 544. 28 (1960) 23 MLR. 516, 523. 

37 Sched. I, para. (b). 

38 Cf. Peek v. North SPE eee ae 10 H.L.C. 473 where the 
company failed to show that its exclusion of Hability was just and reasonable under 
the Railway and Canal Traffic Act 1854. In its defence, the company proved that 
liability would be accepted on payment of a supplementary charge. The Lords were 
unmoved because they felt that supplementary charge was excessive. Hobson's chokes 
was no choice. 

29 Sale of Goods Act 1979, s. 14 (6). 
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for board, the landlord, of course, incurs some extra cost and the 
tenant acquires some extra benefit. In classical terms that would be 
sufficient consideration, but those terms are premised on the belief 
that the parties are the best judges of a good bargain. The statutory 
protections are Parliament’s recognition of tenants’ weaknesses as 
negotiators and of their inability to buy a fair bargain. Thus, the test 
would only be meaningful if it weighed the advantages of the device 
to the tenant against the costs of lost security and a higher tent. 
Even this would not be adequate if the courts did not take a 
sceptical view of the benefits which were advanced for the device. . 
Again Scarman L.J. appreciated this in referring to the poor quality 
furniture which was often provided in order to take a flat out of the 
Rent Acts. Similarly, the Solicitors Journal derided the Court of 
Appeal for accepting that a flat in Norbury, South London (‘‘ Not 
a renowned holiday resort”) was genuinely let for the purpose of 
a holiday.** The advantages put forward for non-exclusive occupa- 
tion agreements might prevail unless a similar attitude were adopted. 
Thus, it might be said, that each sharer was only at risk for his part 
of the rent and that this was a genuine and substantial advantage. 
In practice, market rents are so much higher than “‘ fair rents ” (those 
payable under regulated tenancies) that even one half of a market 
tent might exceed a fair rent for the whole of the flat, and the risk of 
a vacancy remaining unfilled for longer than a week is likely to be 
remote since the device is only used in areas of high housing demand. 

Another possible test of whether an agreement should be regarded 
as within the ambit of a statutory protection is whether the device is 
capable of wide-spread use and would, in Denning LJ.’s words, make 
a hole in the protected legislation “ through which could be driven— 
I will not in these days say a coach and four—but an articulated 
vehicle.” °! In the Medical Defence Union Megarry V.-C. thought 
that this was not the case, One benefit which M.D.U. offered its 
members was the payment of legal expenses in defending actions for 
professional negligence. However, members did not have a right to 
support of this kind but only a right to have their request considered 
by a committee. One reason which moved Megarry V.-C. to conclude 
that the arrangement was not a contract of insurance was that he 
thought it “ improbable in the extreme ” that a commercial insurance 
company could sell benefits of such an uncertain kind.** One can see 
a similar approach by Lord MacMillan in Z.R.C. v. Duke of West- 
minster ** who agreed with the majority that the covenanted payments 
by the Duke to his servants were non-contractual and therefore proper 
deductions, but whereas the other members of the majority adopted 
a strictly literal approach, MacMillan only came to his conclusion 
because he thought that few employers would follow suit: few would 


80 Editorial comment on Buchmann v. May, June 4, 1976, p. 373. 
31 Facchini v. Bryson 1151] 1 TLR 1386, 1390. 

a2 Above, note 12, p. M. 

33 [1936] A.C. 1, 28. 
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take the risk that their servants might leave and continue to exact the 
covenanted weekly payments. 

Legislation can support these efforts in a number of ways. It can 
patch holes which contract draughtsmen have discovered,** it can 
give definitions with soft edges and extend them, for-instance, to 
“any other agreement which has or agreements which together 
have the same import, whatever forms such agreements may take ” ** 
or attempts can be made to redraft the definition on a functional 
line. It has been forcefully argued that the Rent Acts are in need 
- of this” and the Crowther Committee attempted to do the same 
for consumer credit.** However the retention of hire purchase by 
the Consumer Credit Act 1974 is an important flaw in the new order. 
Certain protections,** and discretionary powers of the court “° are 
only available where the transaction is in this form. The definition of 
hire purchase * still depends on whether title may ultimately pass to 
the debtor. The device used in Galbraith v. Mitchenall Estates ** 
of a simple hire contract under which property never formally 
passes to the hirer is still effective.“ 


V CONCLUSIONS 


1. The enactment of statutory contract terms is becoming much 
more common. Specific provisions prohibiting contracting out are 
now the norm. The intention of this article has been to show that 
even with such provisions, the way may be open for a person in a 
superior bargaining position to avoid the controls. The concept of 
a sham is useful and certainly necessary to prevent the more 
egregious devices, but its weakness is that it requires proof of an 
agreement which is of a type controlled by the statute and which is 
hidden by the sham. It may be impossible for the weaker party to 
put forward such evidence if the statutory definition depends on the 
stronger party granting an advantage to the weaker party such as 


m See also Cremdean Properties Lid. v. Nash (1971) 244 E.G. 547, 551 and 
Matthew v. Bobbins, The Times, June 20, 1980 (C.A.). 


another example ts the revamped on loans to directors ct 
1980 s. 49-53. Note the boller-plating concepts m 
” and “ transaction or arran m 
38 South African Hire Purchase Act 1942. 


to the Department of the Environment on its Review of Rent Act 1977. 
a» sg. Consumer Credit Act 1974, s. 90 (protected goods), 100 (minimum 
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exclusive possession or an option to purchase and which can be 
withheld at little or no cost to the stronger party. 

2. It is hard to avoid the conclusion that the rigour with which 
avoidance devices are tested by the courts waxes and wanes with 
judicial enthusiasm for the protections themselves and that the 
vigilance has been greatest for those protections (whether against 
forfeiture or exclusion clauses) which the courts themselves have 
fashioned. This is not to say that the decisions are all one way, 
but there has, in general, been marked reluctance to accept the 
philosophy of such legislation as the Rent Acts.“ i 

3. In St. Catherines College v. Dorling ** the court had to consider a 
scheme by an Oxford College to make use of the student exemption 
to the Rent Acts.“* Megaw L.J. said that a decision in favour of the 
landlords was more likely to help the continuance of schemes of 
this sort.’ He added that this did not affect his judgment, but in this 
case and in others there is a sense that the courts’ reluctance to 
apply a liberal interpretation to the statutory protections is based 
on a fear that it would cause the supply of the protected goods and 
services to dry up. It might be argued that the Housing Act 1980 
vindicated this attitude in relation to residential occupancy agree- 
ments. However, this argument would assert a quite different role 
for the courts than the one submitted here. It has been suggested 
above that the courts ought to be sensitive to the policy of a statute 
not that they should frustrate it or anticipate its demise. If Parlia- 
ment’s remedy is inappropriate, it is for Parliament to direct a 
change in principle or policy.“ 

4. At another level this article has been concerned with conflicting 
attitudes to Jaw. In the context of much of the protective legislation 
the courts have accepted Holmes’ view of law as a bad man’s guide. 
The emphasis has been on rules, defined with exactitude, an attitude 
which Duncan Kennedy has shown ** parallels an individualist bias 
to the substance of law. In the context of mortgages or exclusion 
clauses the courts have set out general principles and have rejected 
attempts to avoid these by a manipulation of the form of the 
agreement. Again, as Kennedy has illustrated, the connection 
between arguments of principle or policy and the philosophy of 
altruism is one which recurs through the law of contracts. Altruists - 
may see in literalism a bulwark against antipathetic judges, but as 
I have tried to show, at the hands of a skilful draughtsman a bulwark 
may become a Maginot Line. ANDREW Nicor * 


44 Cf. “The Hidden Wealth of Licences ” Robson and Watchman [1980] Conv. 27. 

45 [1979] 3 AN E.R. 250 (C.A). 

46 See above note 29, p. 36. 

47 p, 256. 

48 Express Newspapers v. McShane [1980] 1 All E.R. 65 (HL.): Duport Steels 
Ltd. v. Sirs [1980] I.C.R. 161. 

419 “Form and Substance in Private Law Adjudication ” (1976) 89 Harv.L.Rev. 
1685. 
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WRONGFUL RIGHTS ISSUES 


Durme the last 15 years or so, the threatened or actual creation, 
issue and allotment of new shares have provided the factual back- 
ground for many of the leading cases in certain areas of company 
law—cases such as Hogg v. Cramphorn Ltd., Bamford v. Bamford, 
Howard Smith Ltd. v. Ampol Petroleum Ltd’ and Clemens v. 
-Clemens Bros. Ltd.‘ Sanguine opinions have been expressed * that, 
by virtue of legislation such as that now found on the statute-book in 
the form of section 14 and sections 17 to 19 of the Companies Act 
1980,* many of the more knotty problems concerning new share issues 
will be solved. However, that litigation raising similar issues as those 
hitherto encountered by the courts might still arise is clearly 
illustrated by the case of Pennell, Sutton and Moraybeil Securities 
Ltd. v. Venida Investments Ltd., Berry, Farr, McLelland, Macphail 
and Nationwide Homes Ltd., " a decision of Templeman J. (through- 
out this article I have frequently referred to Sir Sydney Templeman 
as Templeman J. because the proceedings in Pennell’s case took 
place long before Sir Sydney Templeman was appointed a Lord 
Justice of Appeal) in July 1974, which is regrettably so far 
unreported." In so far as the case involved both a proposed resolution 
to increase the amount of the company’s nominal share capital and 
also a proposed rights issue,’ it is hoped that a summary of the judg- 
ment might be valuable in indicating the type of abuse and problem 
which may still confront legal advisers and the courts despite the 
enactment of section 14 and sections 17 to 19 of the Companies Act 
1980."° 
In addition, it is hoped that an account of Pennell’s case may like- 
wise provide assistance to those advising minority shareholders. 
1 [1967] Ch. 254, 3 [1970] Ch. 212. 
3 [1974] A.C, 821. 4 [1976] 2 AN ER. 268. 
5 Seo e.g. paras. 119-121 of the Report of the Company Law Committee Cmnd. 
1749 (1962) and the report of the proceedings of Stending Committee F (H.C.) 
(sceaion 1978-1979), cols. 277-283. 
* See further the EEC’s Second Directive on Company Law of December 13, 1976 
(71/91 /EEC, O.J. 1977, L26/1). See also the Report of the Company Law Committee 
Cond. 1749 (1962) (hereinafter referred to as “the Jenkins Report”) at peras. 
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Pennell’s case has strengthened the position of the minority share- 
holder by virtue of the fact that Templeman J. applied statements 
from the House of Lords’ speeches in Ebrahimi v. Westbourne 
Galleries Ltd.“ to a situation where no petition had been presented 
for winding up the company under section 222 (f) Companies Act 
1948. He did so almost a year and a half before Foster J. did in 
Clemens v. Clemens Bros. Ltd. Although with the enactment of 
section 75 of the Companies Act 1980, the position of the aggrieved 
shareholder has been greatly improved, it is submitted that there 
are still many situations when a minority shareholder will have to, 
resort to the common law in order to seek redress. Some of these 
situations will be referred to later jn this article.'? On such occasions 
a minority shareholder may welcome the opportunity to avail him- 
self of the reasoning in Pennell’s case. 

The proceedings in Pennell and Others v. Venida Investments Ltd. 
and Others took the form of a motion for interlocutory injunctions 
to restrain the passing of resolutions for an increase of capital and 
an ensuing rights issue. The hearing of the motion was ultimately 
treated as the trial of the action and consequently all evidence in 
the case was given on affidavit with (regrettably) no oral cross- 
examination of the deponents. 


Tue Facts 


The sequence of events leading up to the proposed rights issue 
commenced in September 1970 with the incorporation of a company 
called Nationwide Homes Ltd. (‘ Nationwide’) by two property 
developers, Archibald John Pennell (the first plaintiff in the action) 
and Philip John Sutton (the second plaintiff in the action). The 
company was incorporated with the objects of. a property and 
development company. The articles of association were substantially 
in the form of Parts I and II of Table A Companies Act 1948.’* 
In particular, regulation 44 of Table A Companies Act 1948 applied. 
There was a special article giving the directors complete control over 
the issue and allotment of new shares, although subject in relation to 


of Table A Companies Act 1948. There was also an article giving 


11 [1973] A.C. 360, 
13 [1976] 2 All E.R. 268, 282; cf. Prentice (1976) 92 L.Q.R. 502. By a curious 
quirk of fate Pennell v. Venida Investments Lid. wes originally due to be heard 
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the directors an absolute discretion to refuse registration of a 
transfer of shares, save where the proposed transfer was to a 
member of the shareholder’s family or to the shareholder’s personal 
representatives. The nominal share capital of Nationwide was £100 
divided into 100 ordinary shares of £1 each. Of these, only two 
shares were issued, fully paid, to the two subscribers of the memo- 
randum, namely Pennell and Sutton. 

In July 1971 Pennell met Makoltm Macphail, a chartered 
accountant, who was the chairman of the directors of Venida 
- Investments Ltd. (“ Venida ”) and also a substantial shareholder in 
Venida. Venida was the parent company of a group of companies 
(“The Venida Group ”) which carried on a variety of activities, At 
this time Nationwide needed money for the purchase of sites for 
development and for its property development business in general. 
The meeting with Macphail was therefore propitious in so far as 
Macphail, through the Venida Group, had access to sources of finance. 
Not surprisingly, negotiations took place between Macphail and 
Pennell during July 1971 with a view to Macphail’s obtaining sub- 
stantial loans for Nationwide. In return’ for obtaining these loans, 
Macphail wanted shares in Nationwide for himself and Venida. 
Initially Pennell offered Macphail 40 per cent. of the total share 
capital. However, Macphail, after consulting Venida’s advisers, 
suggested that Venida should have a 51 per cent. shareholding. 
Towards the end of July 1971 an agreement was reached between 
- Pennell and Macphail to the effect that the share capital of Nation- 
wide should be divided between them in the proportion of 51 per 
cent. for Macphail and 49 per cent. for Pennell. However, Macphail’s 
interest was to be held by Venida and Pennell’s interest by Pennell’s 
nominee company, namely Moraybell Securities Ltd. (“ Moray- 
bell”), the third plaintiff in the action. Pennell owned 80 per cent. 
of Moraybell’s shares and the remaining 20 per cent. of the shares 
were held on trust for members of Pennell’s family. Sutton’s interest 
in Nationwide was at all times treated as part of Moraybell’s 
minority holding. ; 

The evidence about the exact nature and terms of the agreement 
was much disputed. The ultimate conclusion of the judge was that 
there had been an oral agreement between Pennell and Macphail 
in July 1971 whereby Moraybell and Venida entered into a “ quasi- 
partnership arrangement ” with regard to the conduct of Nationwide’s 
‘affairs. (The terms “ quasi-partnership arrangement” and “ quasi- 
partnership company "’. were used throughout the case by all counsel 
and by the judge as a convenient shorthand description of the 
situation. This was so, despite the disapproval by Lord Wilberforce in 
Ebrahimi v. Westbourne Galleries Ltd. ** of this latter term and of 
Lord Wilberforce’s dislike of cant phrases. For the sake of brevity 
and convenience, I similarly employ these expressions here,.although 
a ee ee 


1s [1973] A.C. 360, 
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I recognise their shortcomings.) Pursuant to this so-called “ quasi- 
partnership arrangement,” Venida was to be the “‘ financial partner ” 
in charge of the financial side of the company’s affairs and Moraybell 
was to be “the development partner” responsible for finding sites 
and developing them. In accordance with their agreement, a board 
meeting of Nationwide was held on July 28, 1971, at which 51 shares 
were issued and allotted to Venida and 47 shares were issued and 
allotted to Moraybell. 

Since Nationwide’s incorporation, Pennell and Sutton had been the 
only two directors. However, in September 1971 Macphail, Alan ° 
Berry, the second defendant, and Sydney Percival Farr, the third 
defendant, were elected directors with a view to their representing 
Venida’s interests on the board, all three being both directors and 
shareholders of Venida. At the same time Macphail was appointed 
chairman of the directors of Nationwide and Pennell was appointed 
the managing director of Nationwide. Also in September 1971, it 
was resolved that Nationwide’s share capital should be increased to 
£10,000 by the creation of 9,900 ordinary shares of £1 each, to be 
followed by an issue in proportion to the existing shareholdings. The 
new shares were allotted in November 1971 as follows: 5049 to 
Venida, 4752 to Moraybell and 99 to Sutton. The final percentages 
were thus Venida 51 per cent., Moraybell 47-99 per cent., Sutton 
1 per cent. Pennell 0-01 per cent. of Nationwide’s share capital. 
These proportions remained constant until May 1974, when at a 
board meeting on May 16, it was resolved that there should be 
accepted four share transfers by Venida (each transfer being in 
respect of 100 shares) to Macphail, Berry, Farr and George Mc- 
Lelland, the fourth defendant. However, it was accepted by all that 
these four defendants held their shares as nominees of Venida. 

Between 1971 and 1974 both factions acted in accordance with 
their agreement. Macphail, through Venida, arranged that one of 
Venida’s subsidiaries, Sloane Services Ltd., advance approximately 
£500,000 to Nationwide. A further £600,000 was advanced by Eagil 
Trust Lid. an independent concern, which had certain financial 
arrangements with the Venida Group. Repayment of Eagil Trust 
Ltd.’s loan to Nationwide was secured by a guarantee from Venida 
in respect of which Moraybell agreed to indemnify Venida to the 
extent of 49 per cent. of Venida’s liability under the guarantee, a 
fact which later assumed considerable importance during the argu- 
ments of counsel. Furthermore, it was alleged by the plaintiffs (but 
disputed by the defendants) and accepted by the judge that the 
guarantee and indemnity were both executed pursuant to the quasi- 
partnership agreement between Pennell and Macphail on behalf of 
Moraybell and Venida respectively. 

Unfortunately, in the early 1970s, as is well known to all, land 
values fell dramatically. By 1973 house-building was no longer the 
profitable business that it had been in 1971 and 1972. Nationwide, 
like so many other property development companies at that time, 
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began to “‘ feel the pinch ” until its solvency was seriously in question 
in early 1974. Moreover, with the collapse of the secondary banking 
world, Venida was facing ever increasing difficulties in obtaining loans 
for the continued existence, let alone growth, of Nationwide. 

It seems that at some point in early 1974 friction began to develop 
between Macphail and Pennell. Until this time, by all accounts, their 
relationship had been happy and friendly. The crisis came in June 
1974 when Pennell and Sutton received on June 4 notice of a board 
meeting due to be held on June 6. On June 5, Pennell received a 
* letter from Macphail written on June 4, which informed Pennell of 
the purpose of the board meeting, namely the convening of an extra- 
ordinary general meeting of Nationwide to increase Nationwide’s 
share capital to £200,000 followed by a nine-for-one rights issue. 
This letter from Macphail contained the crucial words: 

“Iam assuming that Moraybell will not wish to put this sub- 
stantial amount of money into the company in its present state 
and the result will be that my group will have a 90 per cent. 
interest.” 
The fiscal advantages to the Venida Group in transforming Nation- 
wide into one of its subsidiaries for the purposes of group relief are 
obvious. The Venida Group would be able to save considerable 
amounts of corporation tax by way of group relief, if relief for 
Nationwide’s losses could be surrendered to one of the other com- 
panies in the group. 

The new share issue was to be at par and in effect the Moraybell 
faction would have had to raise something in the region of £44,000 
at short notice, Pennell admitted in his affidavit that he would have 
had very great difficulty in raising this sum in time, either personally 
or through Moraybell. In fact, according to Pennell’s evidence, it 
would have been virtually impossible. Macphail was apparently aware 
of Pennell’s financial embarrassment and according to the plaintiffs 
(but denied by the defendants) was bargaining on the Moraybell 
faction being unable to raise the money and pay for the new shares, 

As already mentioned, Pennell received this letter only on June 5 
and the board meeting was due to be held on the following day. 
Owing to the short interval of time, neither Pennell nor Sutton were 
able to re-arrange their existing business commitments on June 6 
and so neither was present at the meeting. The resolutions were thus 
passed without protest. On June 6, Macphail sent another letter to 
Pennell which contained some draft “ heads of agreement ” by which 
Pennell was to be made “Chief Executive” of the company. No 
, doubt these proposed “ heads of agreement” were intended to act 
as some sort of compensation for Pennell and again they appeared to 
recognise that the Moraybell faction would be unable or unwilling 
to take up their shares on a nine-for-one rights issue. However, before 


-s TT. 
Act geome and Corporation Taxes Act 1970, s. 258-264 as amended by the Finance 
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the extraordinary general meeting of the company could be held on 
June 24, the Moraybell faction had issued a writ seeking a declaration 
that the passing of any resolution to increase the capital at an extra- 
ordinary general meeting would constitute a fraud on the minority 
and injunctions restraining the shareholders at the general meeting 
and the directors at any board meeting from voting for the increase 
in capital and ensuing rights issue plus an additional injunction (ex 
abundante cautela) restraining Nationwide itself from issuing and 
allotting any new shares in accordance with any such rights issue. 
Moreover, a notice of motion for interlocutory injunctions in the: 
same terms was served and hence the matter came before 
Templeman J. for his decision. 


THE ARGUMENTS 
The plaintiffs ‘’ based their case on two broad grounds, of which the 
first related to the directors’ fiduciary duties and the second to the 
proposed resolution for the increase in capital.’* First, as against the 
defendant directors of Nationwide, they alleged that in voting for a 
rights issue in the present circumstances, the directors would be in 
breach of their fiduciary duties in so far as they would be using their 
powers for improper purposes. Secondly, the plaintiffs alleged that 
the shareholders in any general meeting and the directors at any 
board meeting should be restrained from voting for the increase of 
capital and rights issue respectively. This was because, as Nation- 
wide was a so-called “ quasi-partnership company,” it was a term of 
the partnership or quasi-partnership agreement that the share capital 
should be held constantly in the ratio of 51:49 unless both factions 


duties submission to the effect that 
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arguments concerning directors’ duties, Howard Smith Ltd. v. Ampol 
Petroleum Lid.'* was (inter alia) cited at length to the judge. In 
support of their second submission, the plaintiffs relied on. many 
` passages from the speeches of the House of Lords in Ebrahim v. 
Westbourne Galleries Lid. At the hearing of the motion, little was 
made by the plaintiffs of the fraud on the minority point and the 
judge was not referred to many of the authorities to which Foster J. 
was later referred in Clemens v. Clemens Bros. Ltd.” 


other reason than that Moraybell had agreed to indemnify, to the - 
extent of 49 per cent., Venida’s liability under the guarantee ‘of 
repayment of Eagil Trust Ltd.’s loan to Nationwide. 

It was admitted that the Venida Group did have the funds neces- 
sary to save Nationwide at its disposal, but the defendants argued 
that it was unfair that the Venida faction should have to shoulder 
the whole burden of providing the capital themselves. The defendants 
asserted that the Moraybell faction ought to share some of the burden. 
If the latter were not prepared to do so, then counsel argued that 
Venida should have the option of acquiring 90 per cent. of the 
share capital so as to receive some form of compensation by way of 
the consequent tax savings resulting from a 90 per cent. holding. 
Nevertheless, as far as these tax benefits were concemed, the 


at £36,608 and Venida’s cash flow would thus be temporarily 
improved, this £36,608 would ultimately be repaid to Nationwide as 
a payment for group relief.” ‘ 


19 [1974] AC. 821. 2° [1973] A.C. 360, esp. at p. 379. 
41 [1976] 2 AD E.R. 268. ` ` F 
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In addition, counsel further argued that Venida was not actually 
doing anything to prevent the Moraybell faction from subscribing 
for the new shares in full if they (the Moraybell faction) chose to do 
so. To reinforce this argument, a written undertaking was given to 
the plaintiffs which stated that the defendants would not do anything 
to deprive the Moraybell faction of their option to subscribe for 
their 49 per cent. of the new shares. If the Moraybell faction did not 
have the financial ability to subscribe for their shares, the defendants 
argued that that was not Venida’s fault. 

In dealing with the plaintiffs’ evidence, counsel sought to explain, 
the damning paragraph in Macphail’s letter of June 4, 1974, by 
saying that the paragraph had to be read in its context. If this were 
done, it was argued that the paragraph merely meant that the 
Moraybell faction would not wish to invest more money in what was 
(according to the defendants) an insolvent company, 

Because the first paragraph of the indorsement on the writ sought a 
declaration that the passing of the resolution to increase capital 
would amount to a fraud on the minority, the defendants referred 
Templeman J. to Greenhalgh v. Arderne Cinemas Ltd.“ and also 
to Gower’s Principles of Modern Company Law.™ They argued that 
the present case did not fall within any of the recognised categories 
of situation which have been considered to involve a fraud on the 
minority. 

As a matter of Jaw, the first defendant also argued that Ebrahimi 
v. Westbourne Galleries Ltd.** did not apply where no petition had 
been presented under section 222 (f) Companies Act 1948. Unfortu- 
nately, no authorities were cited to support these arguments apart 
from the last named case and the judge was not referred in detail 
to the passages in it which I have mentioned below. The reason for 
this lack of case-support was that there was nothing in the indorse- 
ment on the writ or notice of motion to indicate that this argument 
would be raised. There were only a few vague references to partner- 
ships and “ quasi-partnerships ” in Pennell’s affidavit. Consequently 
the defendants were not aware that this point was going to be 
seriously argued until about half way through the hearing. Although, 
in hindsight, this lack of case-support appears regrettable, perhaps, 
given the novelty of the plaintifis argument in 1974, it is under- 

standable, 


THE JUDGMENT 


Despite the defendants’ arguments, Templeman J. (as he then was) 
found for the plaintiffs on both their two grounds. He said that he was 
satisfied for the purposes of interlocutory proceedings that the 
plaintiffs had established a prima facie case of abuse of power by the 
directors. He applied Lord Wilberforce’s test in Howard Smith Ltd. 
14 [1951] Ch. 286. 
Hereinafter usually referred to as “ Gower” (3rd od.}—the current edition 


then being the ard eat pp. SOLSA. i 
36 [1973] A.C. 360, 
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v. Ampol Petroleum Ltd." and concluded that the substantial and 
primary purpose for which the directors were intending to utilise 
their power to raise capital was to enable Venida to acquire 90 per 
cent. of Nationwide’s share capital with a view to claiming a sub- 
stantial tax saving for the Venida Group. He dealt with the 
defendants’ arguments that the directors, by raising much needed 
additional capital, were saving Nationwide from liquidation by again 
referring to Lord Wilberforce’s speech in Howard Smith Ltd. v. 
Ampol Petroleum Ltd.™ He cited the passage in which Lord Wilber- 
. force was considering the dicta of Latham CJ. in Mills v. Mills ” 
to the effect that excluded “ from the area of validity ” (are) “ cases 
where the directors are acting sectionally, or partially, i.e. improperly 
favouring one section of the shareholders against another. Of such 
cases it has been said: 
“The question which arises is sometimes not a question of the 
interests of the company at all, but a question of what is fair 
as between different classes of shareholders. Where such a case 
arises some other test than that of the ‘ interests of the company’ 
must be applied... .” °° 


In the judge’s opinion, the defendant directors were acting in the 
present case for the benefit of the Venida Group at the expense of 
the minority. He considered that this fact was demonstrated by at 
least two matters. First, there was the passage, already quoted, in 
Macphail’s letter of June 4, 1974. Secondly, if Venida had not been 
primarily motivated by a desire to obtain group relief, it would have 
provided a normal loan rather than have a rights issue. (The Venida 
faction was after all the “ financial partner” and it was part of the 
original arrangement that they would be the providers of finance.) 
A loan would normally be much more advantageous to the Venida 
faction in so far as a loan would provide them with entitlement to 
regular interest payments and any security would give Venida 
priority in a liquidation to any contributories. In Templeman J.’s 
opinion, the dominant purpose in the defendant directors’ minds in 
choosing to have a new share issue must, therefore, have been the 
group relief for the Venida Group. 

However, the main body of his judgment was devoted to the 
question of granting interlocutory injunctions on the basis of the 
principles stated in Ebrahimi v. Westbourne Galleries Ltd”! He 
was e T Nationwide was a “ quasi-partnership com- 
pany ” even ere was probably no pre-existing partnershi 
between Pennell and Macphail (he made no express finding on this 
latter point). He held that the relationship between the Venida and 
Moraybell factions was one besed on mutual trust and confidence. 
Secondly, the judge was satisfied that, pursuant to the “ arrange- 


ea ee eA TIAN cee ne es 
37 [1974] A.C. 821, 835. as [1974] A.C. 821, 835, and 83 
as (1938) 60 CLR. 150. ais ai 


3° Mills v. Mils, 60 C.L.R. 150, 164, per Latham CJ. 
31 [1973] A.C. 360. 


Jan. 1981] WRONGFUL RIGHTS ISSUES 49 


ment” between the two factions, an express contract had been made 
to the effect that the share capital of Nationwide would be divided in 
a constant ratio of 51:49 unless both factions agreed otherwise. 
Thirdly, Templeman J. was prepared to infer that there must have 
been an understanding that there would be no increase in share 
capital without the consent of the plaintiffs. 

The facts from which he felt able to draw these conclusions were 
that Pennell and Sutton had controlled and owned all the issued share 
capital of Nationwide until they had permitted new shares to be 
issued and allotted to the Venida faction. From then onwards, they, . 
through their own shareholdings and that of Moraybell, had volun- 
tarily taken a vulnerable minority holding. In Templeman J.’s opinion, 
they would only have agreed to change from a position of total 
control to that of a vulnerable minority on the basis that the ratio 
of 51:49 would remain constant and not be prejudiced by any sub- 
sequent manoeuvres by the majority. Accordingly, Templeman J. 
was prepared to grant’ an interlocutory injunction to restrain any act 
by Venida, the Venida shareholders and Venida’s nominee directors 
which would amount to a breach of this contract between the Venida 
faction and the Moraybell faction. He was likewise prepared to 
restrain any act which would be in breach of the “ understanding ” 
that there would be no increase in share capital without the plaintiffs’ 
consent. He held that any act in breach would be inequitable, on 
the basis that the present was an occasion when the exercise of legal 
Tights should be subjected to equitable considerations, because of this 
fundamental understanding upon which the association between 
the two factions had come into existence, and was based. 


COMMENTARY 


Such are the bare outlines of the facts, arguments and decision 
in the case. They evoke innumerable comments, as they exhibit many 
novel and interesting features. For instance, the facts themselves are 
unusual, in so far as here, the complaining shareholders were not 
being prevented by the directors from taking up the new shares to be 
issued. Their inability, or disinclination to do so, arose as a result 
of their own financial difficulties. By contrast, most of the leading 
authorities ** on the “ proper purposes” doctrine involve factual 
situations where the new shares are about to be or have already been 
issued solely to the directors themselves, their allies or those favoured 
by the directors. The aggrieved shareholders have usually had no 
opportunity of subscribing for the shares. However, now that sections 





33 See e.g. Fraser v. Whalley (1864) 2 Hom. & M. 10; Punt v. Symons [1903 
2 Ch. 50; Plercy v. S. Mills & Co. Ltd. [1920] 1 Ch. 77; Hogg v. Goo Led 
[1967] Ch. 254; Harlowe’s Nominees Pty. Ltd. v. Woodside (Lakes Entrance) OU 
Company No Liability (1968) 42 A.L.J.R. 123; Ashburton Oil No Liability v. Alpha 
Minerals No Liabitity (1971) 45 A.LJ.R. 162; Teck Corporation v. Millar (1972) 
33 D.L.R. Gd) 288; Howard Smith Ltd. v.. Ampol Petroleum Ltd. [1974] A.C. 821; 
Winthrop Investments Lid. v. Wirms Lid. (1975) 2 N.S.W. L.R. 666 (noted by 
Prentice at (1977) 40 M.L.R. 587)—to name but a fow! 
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17 to 19 of the Companies Act 1980 have been enacted * perhaps 
more litigation involving pre-emption rights, and the directors’ 
exercise of fiduciary powers in relation thereto, will come before 
the courts in future. Presumably much will depend upon the 
frequency with which the various subsections of section 17 such as 
subsections 3, 9 and 12 and also section 18 come into operation. 

In dealing with the “ proper purposes ” doctrine, Templeman J. 
displayed his characteristically realistic attitude by his disregard of 
corporate personality. However, although he was applying his Mills 
. V. Mills** test of fairness as between shareholders, and, although at 

the same time he was purporting to follow Lord Wilberforce’s 
“ midway ” ™ path between the two extreme views concerning the 
““ proper purposes ” doctrine,** nevertheless Templeman J. appears to 
have done no more than to apply the tenets of the school of thought 
more frequently favoured in recent years in the Commonwealth.” 
This school of thought has tended to regard the “ proper purposes ” 
doctrine as merely one aspect of the much wider duty requiring a 
director to act bona fide in the best interests of the company as a 
whole.’* Templeman J. (as he then was) thus seems to be veering 
away not only from the more objective approach seen during the 
last two decades in the courts of the English Chancery Division ** 
but even from Lord Wilberforce’s “midway” approach. Con- 
sequently, it is submitted that Templeman J.’s judgment will be useful, 
if for no other reason than that it possibly indicates a change of 
attitude by the Chancery Division subsequent to the decision in 
Howard Smith Ltd. v. Ampol Petroleum L1d.*° 

If one looks to the future, any legislation which relates to this area 
of directors’ fiduciary duties (at the time of writing the present 
Government has not published any proposals for embodying the 
“ proper purposes ” doctrine in statutory form) is likely to purport to 
be either a complete codification“! of existing case-law or merely a 
supplement to the existing case-law.** In either event, it has been 
__33 Seo further Art. 29 of the Second EEC Directive (Directive 77/91/HEG) noted 
by W. J. Sandars at (1977) 127 New LJ. at p. 1022. 

z (1938) 60 CLLR. 150, 

33 Seo Birds (1974) 37 M.L.R. 580; Farrar [1974] C.LJ. 221. 

36 [1974] A.C. 821, 834, 835 and 836. 

viows Berger J. in 
. Shitaky (1974) 37 M.L.R. 457. 
38 Seo further Parsons (1967) 5 Melb.U.L.Rev. 395 and Sealy [1967] C.LJ. 33, 35. 
the “proper purposes” doctrine in Sealy’s Com and 
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now share fesves; sco also Instone [1979] J.B.L. 221. 
39 See e.g. Hogg vV. Cramphorn Ltd. [1967] Ch. 254 and cf. also Gatman v. 
N.A.M.H. [1971] Ch. 317 and Prentice (1970) 33 M.L.R. 700. 

1. [1974] A.C. 821. 

41 See cl. 44 (8), Companies Bill 1978 as amended and the Report of the proceed- 
ings of (session 1978-1979) Standing Committee F (E.C.), 15th sitting, February 22, 
1979, col, 737-740 and T74. See further the report of the committee stage of the 
Com panio ER Geer ee Ge) cal ie cols. 76 and 77. 
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acknowledged by both major political parties that reference will still 
have to be ‘ads to the M case-law.*? Therefore, when the 
judiciary apply and interpret the wording of any such statute, should 
it come into existence, it seems that there will probably stil be room 
for different schools of thought and different approaches as to the 
degree of emphasis to be placed on either the directors’ subjective 
intentions or alternatively on the drafting and construction of a com- 
pany’s articles or the resolution conferring the particular function 
upon the directors.‘ Consequently, it would seem that in so far as 
Pennell’s case may indicate a change of emphasis on the part of the 
Bench, it will retain much of its relevance even if there is any 
statutory re-statement of this area of directors’ duties in the fore- 
seeable future. 

Be that as it may, if one looks specifically at the conclusion to 
which Templeman J. came in Pennell’s case, it is interesting to 
observe that Templeman J. in applying his Mills v. Mills +* “ fair- 
ness ” test, reached a conclusion which was factually the reverse of 
that in Mills v. Mills.** In the latter, the validity of the directors’ 
acts was upheld. In Mills v. Mills Latham C.J. specifically stated +’ 
that company directors were “ not required by law to live in an unreal 
region of detached altruism.” Moreover, in some ways the facts in 
Pennell's case would seem to support the arguments advanced by 
the directors much more than did the facts of Mills v. Mills.“ In 
the latter, there was no question of outside third parties being affected 
by the proposed transaction. The case involved only an internal 
dispute between the members and directors. It is therefore easy to 
see why the court felt it unnecessary to consider “ the interests of the 
company” and instead concentrated on the effect on the members 
of the bonus issue. In Pennell’s case, on the other hand, the directors 
genuinely believed (and this belief was evidenced in the correspon- 
dence with various outside sources of finance) that the company was 
commercially insolvent and liable to be wound up by a creditor 
pursuant to section 222 (e) Companies Act 1948, if they did not 
use their powers to raise more capital. Thus, the company’s external 
relations with third parties were very much affected and considera- 
tion of the interests of the company as a separate legal entity might 
not have been such an irrelevant consideration as was the case in 
Mills v. Mills. Moreover the facts in Pennell’s case would also seem 
to support the directors’ contentions more than did the facts in 
Se a ee ae ee 


49 (Seesion 1978-1979) Standing Committee F, 15th sitting, cols. 739 and 740 and 
+» ser. 5, Vol. 401, cols. 76 and 77. i 


«4 For a recent discussion of the different interpretations of the “ proper purposes ” 
sehr seo further Kenneth Chow (1979) 129 New LJ. p. 123 and continued at 
p. 135. ‘ 
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Howard Smith Ltd. v. Ampol Petroleum Ltd.** This can be seen 
from the fact that in Pennell’s case the defendant directors genuinely 
believed that the need for fresh capital was urgent if the company 
was to avoid liquidation, whereas it will ba recalled that in Howard 
Smith Ltd. v. Ampol Petroleum L1d.,°° the court of first instance had 
found that there was no urgent need for additional capital. 

Thus, factors such as these show that the determination of which 
was the predominant and which was the subordinate purpose for 
which the power was exercised is extremely difficult. There is a great 
* strain on the evidence as to what was passing through the minds 
of the directors. Where there is no oral examination of the parti- 
cipants as is so often the case in the Chancery Division, this position 
seems somewhat unsatisfactory. The present writer would thus agree 
with the views advanced by John Birds, where he considers that in 
cases of “mixed motives” and the “proper purposes” doctrine, 
any improper purpose, whether primary or secondary, should invali- 
date the exercise of the power." Furthermore, this attitude would 
seem to be in keeping with the previous proposals for legislation, 
whether they be those proposals previously advanced by the Conser- 
vative or the Labour Party." This is because the wording of clause 
44 (2), inserted by Standing Committee F into the lapsed Companies 
Bill 1978,” cast as it was in its negative form, seemed to me to 
imply that directors who exercise their functions for amy purpose 
not contemplated by the instrument or resolution creating the 
same, would be in breach of this fiduciary duty, irrespective of whether 
the purpose was a primary or a secondary purpose. 

In parenthesis, it is further interesting to observe that whereas the 
Australian High Court in Mills v. Mills** was dealing with classes 
of shareholders, the classes in question being ordinary and preference 
shareholders, Templeman J. applies the “fairness” test to two 
different factions of the same class of ordinary shareholder. In this 
extension of principles, hitherto applicable as between different classes, 
to factions of the same class, the judgment in Pennell v. Venida 
Investments Ltd. seems in this respect a precursor of Templeman J.’s 
later judgment in Re Hellenic & General Trust Ltd.* 

An entirely different but equally intriguing aspect of the case was 
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the fact that Templeman J. held that there was a contract whereby 
the ratio of 51:49 in respect of the share capital division between the 
factions was to remain constant, unless both parties agreed other- 
wise. In order to achieve its object, such a contract must, it is sub- 
mitted, have been made by Pennell and Sutton not only qua share- 
holders, but also qua directors.** This is because under the articles 
of association,*’ all powers relating to the issue and allotment of 
shares with which the company was originally incorporated, had been 
delegated to the directors. In respect of increases in share capital, 
these powers were subject to any direction in the resolution increasing - 
the share capital. However, at the time of making the contract there 
had been no increase in capital and as far as one can see from the 
evidence available, there were never any such directions in the 
resolutions concerning the increase in share capital in September 
1971 nor in the proposed resolution to increase the capital in July 
1974, Therefore, such a contract relating to maintenance of the 
share ratios looks at first sight like a fetter on the future exercise 
of the directors’ discretion.“* Admittedly Pennel and Sutton would 
hardly wish to raise such an argument but arguments amounting to 
this were raised by counsel for the defendant directors. It was con- 
tended that the directors must be permitted to exercise their com- 
mercial judgment freely and that no agreement of the type alleged 
should be allowed to prevent them from using their powers to save 
Nationwide from liquidation. Unfortunately, Templeman J. did not 
deal with this point in his judgment. One supposes that he considered 
that the present case fell within the principles laid down in Thorby 
v. Goldberg.” If the judge was thinking along these lines, presumably 
he must have thought that Pennell and Sutton had freely exercised 
their discretion at the time of making the contract and so the sub- 
sequent exercise by the directors of their powers and discretions in 
relation to the issue and the allotment of the shares would be the 
performance of the terms of such a contract. If the judge’s reasoning 
did take this form, then Pennell’s case would seem to me to be an 
extension of the existing law. This is because the facts in Thorby v. 
Goldberg *° were significantly different in some respects from the 
present. For instance, the performance of the contract in Thorby v. 
Goldberg ** required the directors to perform specific acts, although 
there was some element of discretion as to the manner of performance 
in relation to clause 1 (c) of the contract. In Pennell’s case, on the 
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other hand, the performance of the contract required maintenance of 
a state of affairs. Consequently, the contract in Pennell’s case would 
apply to a greater number of situations and have a more inhibiting 
effect on the exercise by the directors of their discretions. Also 
Menzies J. in Thorby v. Goldberg ** emphasised the importance of 
the fact that all shareholders were parties to the contract. Professor 
Gower has suggested * that if someone, who was not party to the 
contract, was subsequently able to take action on behalf of the 
company, the company might in some situations be able to attack 
* the contract’s validity. Here there had been the subsequent share 
transfers to those who were now attacking the contract. Admittedly 
they held their shares as nominees of Venida. However, one of the 
transfers had been to McLelland who, although a nominee share- 
holder, was neither a director of Nationwide nor a director of Venida 
at the relevant time, and in no way a party to the contract. Unfortu- 
nately for academic lawyers, McLelland was obviously not taking 
action on behalf of the company in this respect, and so the judge was 
not required to consider Professor Gower’s suggestion. 

In any event, even though the contract in the present case was 
not void as being a fetter, possibly some of the worst problems fore- 
seen by counsel for the defendant directors concerning the directors’ 
actions in crises and emergencies could be overcome by the fact 
that the contract would be subject to normal contractual doctrines. 
Therefore, such a contract would at least be liable to be discharged 
by the doctrine of frustration if an event satisfying the requirements 
of the latter doctrine occurred. 

Another different but striking feature of Pennell’s case was tho 
fact that the plaintiffs were minority shareholders. Yet, unlike the 
situations in so many actions concerning directors’ fiduciary duties, 
this factor did not cause any complications. The defendants did not 
raise any objections to the plaintiffs’ locus standi and the court did 
not take the point of its own motion.** Presumably, if challenged, 
the plaintiffs, in 1974, would have alleged that they were bringing a 
derivative action on the basis that the present case involved a 

“ fraud on the minority.” Presumably they would have cited Ngurli 
Ltd. v. McCann“ and Burland v. Earle** in support of such an - 
argument, Alternatively, they might have sought to establish their 
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locus standi on the basis‘of either Hogg v. Cramphorn Ltd." or 
{and very much less likely) Bamford v. Bamford.** Possibly if the 
plaintiffs were commencing a derivative action, they would have had 
difficulty in satisfying the “ control ” requirement of the “ fraud on 
the minority”’ exception to the rule in Foss v. Harbottle.“* The 
defendant directors were not the controlling shareholders of Nation- 
wide. It is very unlikely that, having regard to the shareholdings in 
Nationwide, an Atwool v. Merryweather™ voting situation could 
have arisen. Probably the defendant directors could control a 
majority of votes in a general meeting of Venida.” Indeed the , 
impression was always created that Macphail alone could control 
Venida but no precise evidence was ever adduced to this effect and 
in fact no exact evidence was ever given of the total share structure 
and voting rights in Venida. Moreover, back in 1974, the plaintiffs 
would obviously not have had the advantage of Vinelott J.’s iflumi- 
nating analysis of this area of the law in Prudential Assurance Co. 
Ltd. v. Newman Industries Ltd. (No. 2). However, whether the 
plaintiffs were really commencing a derivative action or whether they 
were in fact commencing a personal action in relation to their 
directors’ duties submission never became apparent during the course 
of the hearing. Unfortunately, no assistance in determining this ques- 
tion can be derived from the way in which the writ was drawn." Also 
the fact that no arguments were raised concerning the question of 
joinder of a derivative claim with a personal claim does not really 
provide any guidance. On the one hand, this dearth of arguments on 
the latter point might indicate that both claims were personal, but on 
the other hand, all the parties may tacitly have adopted the same 
line of reasoning as that later expressed by Vinelott J. in Prudential 
Assurance Co. Lid. v. Newman Industries Ltd. (No. 2)'* However, it 
is submitted that in view of Templeman J.’s finding that the directors 
would be abusing their powers,” the case was therefore not one 


67 [1967] Ch. 254. For differing views as to whether it was a derivative o 
action, seo Wedderburn (1967) 30 MLR. at p. 80 and Gower (4th ed), 


p. 655. 

66 [1970] Ch. 212. Seo also Weddecbum (1967) 30 M.L.R. 77, (1968) 31 M.LR. 
688, and (1969) 32 M.L.R. 563. For further discussion of the blems of minority 
shareholder in relation to their locus standi and to raiification. by the majority 
shareholders of the directors’ breach of duty, see C. J. H. Thomson (1975) 49 A.LJ. 
oe ane Hartog- Mason- ie) 4I MLR. 161 andir the unorthodox views of 
Vinelott J. ti Aimee] Atutancs Co" La: Vo Newman TRGS Ld. A D 
[1980] 2 All E.R. 841, 862G. 

6» (1843) 2 Hare 461. 

T@ (1867) L.R. 5 Eq. 464 and see further the comments of Vinelott J. in Prudential 
Assurance Co. Ltd, v. Newman Indusries Ltd. (No. 2) [1980] 2 All E.R. 841, 870-873. 

11 Soe Pavitdes v. Jensen [1956] Ch. 565 esp. at p. 577. 

74 [1980] 2 AN E.R. 841, 869-878, 

13 Seo Wallersteiner v. ioir Ce [127311 O-B.-373 and Sagata (1975) 91 
L.Q.R. 482. Also soo generally Wodderbumn (1976) 39 M.L.R. 327, Prentice (1976) 
40 Cony. 51, Boyle [197 leer onal 

T4 [1980] 2 All ER. , 859-860. 


Ltd. (No. 2) [1980] 2 All E.R. 841, 861-869. However, since it had already been 
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involving merely a threat of the excessive exercise of a limited 
power.” In consequence it is submitted that it is unlikely that the 
plaintiffs were bringing a personal action of the Barnford v. 
Bamford " type. Subsequent to the decision in Pennell’s case in 1974, 
there have of course been substantial developments" in the law 
relating to the rule in Foss v. Harbottle."* The exact nature and 
scope of these developments is still to some extent a matter of 
debate.” No doubt, with the enactment of section 75 of the Com- 
panies Act 1980 and especially with the enactment of section 75 (4) 
(c), matters relating to the locus standi of minority shareholders will 
in future be much less important." 

In respect of their second Ebrahimi submission, the plaintiffs were, 
it seems, intending to bring themselves within the “ personal rights ” 
exception to the rule in Foss v. Harbottle." This can be seen from 
the fact that the plaintiffs in the first paragraph of their indorsement 
on the writ sought a declaration that the passing of the proposed 
resolution, if passed, would ‘‘ constitute a fraud on the plaintiffs and 
each of them in their capacities as minority shareholders of the 
Sixth Defendant.” This wording thus implies that the plaintiffs were 
not bringing themselves within the “ fraud on the minority ” exception 
to the rule in Foss v. Harbottle * of the derivative type but instead 
they were alleging a true fraud on the minority“ and therefore 
commencing a personal action. Indeed, had the case proceeded to the 
trial of the action and had the whole question of “fraud ” in its 
equitable sense been more fully argued, as no doubt it would have 
been, the ultimate judgment might not have been confined on this 
issue to consideration of the Ebrahimi point but have been as wide- 
ranging in legal content as that of Foster J. in Clemens v. Clemens 
Bros. Litd.** 


cond by counsel for DaTuett that the actin. qurstion wate oF 8 frandnilent 
character ”, many of Vinedott J.’s statements are unfortunately only statements made 


Per curiam. 

OO (1968)-31 ee ee mae?) 32 M L-R. 563. 

T7 [1970] Ch. 212, cf. tho Canadian extension of personal actions in Goldex Mines 
Lid. V. Revill (1974) 54 DLR. Gd) 672 noted by Slutsky at (1976) 39 MLR. 331, 

18 Seo cg. Wallersteiner v. Moir (No. 2) [1975] 1 Q.B. 373; Daniels v. ae 
[1978] Ch. 406, Prudential Assurance Co. Lid. v. Newman Industries Ltd. (No. 2) 
a 841 and see further the unreported decision of Templeman J. on 





80 For instance, the “decision of of Vinelott J. in Prudential Assurance Co. Ltd. v. 
Newman Indanria Dia. pe 2) [1980] 2 All ER. 841 is one of first instanco only 
and many of Vinelott J.’s statements concerning tho “fraud” requirement of the 
“ frand on the minority ” exception to the rule in Foss v. Harbottle (1843) 2 Haro 
461 aro merely obiter dicia. Therefore the Gent sto, Which: they will be: generally 


and subsequently 
s1 For comments on the significance of the original recommendations of the 
Jenkins Committee at SENT Tab etn tè Boyle: (1960 ee 185, 
196 and Boyle [1969] J.B.L. 120 and for comments on s. 75 (4) (c), Companies Act 
1980, see Boyle (1980) 1 Co. Law 3. 
#3 (1843) 2 Hare 461; cf. Wedderburn [1957] CLJ. 194; [1958] CLJ. 93; R. J. 
Smith (1978) 41 MLR. 147. 
ss (1843) 2 Hare 461. 
M Cf. Greenhalgh v. Arderne Cinemas Ltd. [1951] Ch. 286. 
as [1976] 2 All E.R. 268. 
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Nevertheless, it was precisely this extension by Templeman J. 
of Ebrahimi principles to a company which was still a going concern, 
and not faced with a petition for winding up the company under 
section 222 (f) Companies Act 1948, which was, in 1974, the most 
novel feature of the case. No doubt Templeman J. looked to Ebrahimi 
v. Westbourne Galleries Ltd.* to provide a solution because he 
was experiencing difficulty in finding any other basis upon which he 
could restrain the majority shareholders from voting in the manner 
proposed. It was not a case where any alteration of the articles by 
special resolution was being attempted. Had such been the case, 
then at least he might have set aside any such resolution if the 
plaintiffs had been able to overcome the problems of showing that 
the resolution was not passed bona fide for the benefit of the com- 
pany. Presumably he was likewise having some difficulty in fitting the 
present case into one of the well recognised categories of “ fraud on 
the minority ” after the first defendant’s argument based on Gower." 
Moreover, he could not point to any threatened breach of any share- 
holders’ voting agreement.” This was because, as already mentioned, 
the only relevant contract which the judge found to exist involved the 
51:49 ratio and related to powers delegated to the directors. The 
strongest inference which Templeman J. could draw from the facts 
about increases in capital was merely the existence of “an under- 
standing ’’—not a contract. 

As far as his application of Ebrahimi principles was concerned, 
Templeman J. took a much more bold, forthright approach than did 
Foster J. a year and a half later in Clemens v. Clemens Bros. Ltd.” 
It will be recalled that Foster J. was reluctant to formulate a general 
principle. When he applied Ebrahimi principles to a company which 
was still a going concern, his statements were consequently hedged 
with caution: 

“I have come to the conclusion that it would be unwise to try 
to produces a principle, since the circumstances of each case are 
infinitely varied. It would not, I think, assist to say more than 
that in my judgment Miss Clemens is not entitled as of right 
to exercise votes as an ordinary shareholder in any way 
she pleases. To use the phrase of Lord Wilberforce, that right is 
subject . . . to equitable considerations . . . which may make it 
unjust . . . to exercise it in a particular way.” *° 
Moreover, Foster J. devoted only a small part of his judgment to the 
Ebrahimi point whereas Templeman J. devoted the major part of his 
judgment to this point. This difference between the two judgments 
resulted in part from the differences between the facts of the two 

ae [1973] A.C. 360. 

87 (3rd ed.), pp. 564-578. 

ss Cf. Stewart v. Schwab 1956 (4) S.A. 791; Puddephatt v. Leith [1916] 1 Ch. 
200; cf. Womack’s discussion in [1975] C.LJ. 209 of Re A. & B.C. C. Gum 
Ltd. [1975] 1 WLR. 579. 

#9 [1976] 2 All E.R. 268. For comments on this case see Victor Joffe (1977) 40 


MLR. 71; Prentice (1976) 92 L.Q.R. 502; Sealy [1976] C-LJ: 236. 
2% [1976] 2 All E.R. 268, 282. 
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cases and the ways in which they were argued and in Clemens v. 
Clemens Bros. Ltd." pleaded.” In the latter, the resolutions had 
already been passed and Foster J.’s mind was directed much more to 
the issue of whether they could be set aside on the basis of their - 
not being passed bona fide for the benefit of the company but 
oppressively as regards the plaintiff. Consequently, he was referred 
to a greater variety of authorities and his judgment inevitably tended 
to be more generalised. To some extent Templeman J. was referred 
to these authorities but apart from Greenhalgh v. Arderne Cinemas 
* Ltd.” indirectly.“ 

Nevertheless, despite this more detailed citation of authorities to 
Foster J., neither Foster J. nor Templeman J. was referred to Bentley- 
Stevens v. Jones * in relation to the Ebrahimi point. This omission 
was most regrettable and detracts from the force of both their judg- 
ments, As the form of proceedings in Bentley-Stevens v. Jones ** 
was also a motion for an interlocutory injunction, it was particularly 
relevant to Pennell v. Venida Investments Ltd. In Bentley-Stevens 
v. Jones *' Plowman J. refused to grant an interlocutory injunction 
and declined to apply Ebrahimi v. Westbourne Galleries Ltd. * 
principles to a so-called “ quasi-partnership’” company, while the 
company was a going concern and no petition for winding it up had 
been presented. It will be recalled that in the penultimate paragraph 
of his judgment Plowman J. stated **: 

“ However, that still leaves the Westbourne Galleries point. But 
in my judgment there is nothing in that case which suggests that 
the plaintiff is entitled to an injunction to interfere with the 
defendant company’s epee ight to remove the plaintiff from 
its board. What it does decide is that if the plaintiff is removed 
under a valid in law, then he may, in appropriate circum- 
stances, entitled to a winding up order on the just and 
equitable ground.” 
Admittedly Plowman J. did not consider the “ Westbourne Galleries 
Ltd. point” in the depth and detail that Templeman J. did, and 
Plowman J. was concerned with internal irregularities in the com- 
pany’s affairs. Nevertheless, whichever of the many comparisons and 
contrasts one chooses to make between the two cases, the fact remains 
that, as tho authorities stand at present, there are conflicting first 
instance decisions as to the ambit and scope of the Ebrahimi 
principles. 

It is submitted with respect that it is the reasoning of Plowman J. 

*1 [1976] 2 All E.R 268. 

*2 At the time when the motion in Pennell v. Venida Investments Lid. was heard, 
no statement of clatm had been delivered. 

38 [1951] Ch. 286, 


*4 See Gower (3rd ed.), pp. 564-578. 
*8 [1974] 1 WLR. 638. 
%6 Ibid, 





*T Ibid, 
#8 [1973] A.C. 360. 
*° [1974] 1 W.L.R. 638, at p. 641; cf. Prentice (1976) 92 L.Q.R. 502, 504. 
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which is correct. However laudable and desirable in the interests of 
justice Templeman J.’s decision may be, it does not seem supported 
by the speeches of either Lord Wilberforce or Lord Cross in Ebrahimi 
v. Westbourne Galleries Ltd. Repeatedly both their Lordships 
emphasise that the basis of the jurisdiction enabling them to subject 
the exercise of legal rights to equitable considerations is the “ just 
and equitable ” provision in section 222 (f) Companies Act 1948. For 
instance, some of the many occasions when Lord Wilberforce says, 
this are’: 
“The foundation of it all lies in the words ‘just and equitable.’ 
The ‘just and equitable’ provision does not, as the respondents 
suggest, entitle one party to the obligation he assumes 
when he enters a company, nor court to him from 
it. It does, as equity always does, enable the court to a a 
the exercise of legal rights to equitable considerations. ...”? 


and again later when he says‘: “It is these and analogous factors 
which may bring into play the just and equitable clause, and they 
do so directly, through the force of the words themselves.” * Likewise 
Lord Cross emphasises this same point again and again. To cite just 
one of the many examples, there is the passage commencing *: ‘“‘ The 
‘just and equitable’ clause is, as I see it, an equitable supplement 
to the common law of the company which is to be found in the 
memorandum and articles, . . .” Moreover, it is submitted that the 
penultimate paragraph of Lord Wilberforce’s speech appears directly 
contrary to any interpretation enabling one to apply his preceding 
statements to companies which are still going concerns. 

Possibly one might draw some slender support for Templeman J.’s 
approach from the words “as equity always does ” in Lord Wilber- 
force’s classic statement’: “It does, as equity always does," enable 
the court to subject the exercise of legal rights to equitable considera- 
tions. . . .’’ However, equity certainly does not in the fleld of com- 
pany law always subject the exercise of legal rights to equitable 
considerations.” Lord Wilberforce must, it is submitted, have been 


1 [1973] A.C. 360, 2 [1973] A.C. 360, at p. 379A, per Lord Wilberforce. 

3 Ibid. at p. 379C and D, per Lord Wilberforce. 

4 Ibid. at p. 379G, per Lord Wilberforce. 

5 Tho italics are mine. 

© Ibid. at p. 3843, per Lord Crom. 

7 Ibid. at p. 379D, per Lord Wilberforce. 

8 Tho italics are mine. 

® Seo Gower’s Modern Principles of Company Law (4th ed.), pp. 616-630. See 
also North-West Transportation Co. gra. v. Beatty (1887) 12 App.Cas. 589; Burland 
y rom yadda (but cf. tho comments on these cases 


per M.R. Com also Northern Counties Securities Ltd. v. 
Jackson and Stesple Oe ee 1133. See also Victor Joffe (1 

M.L.R. at p. 72 dicta Lord Lindley M.R. in 
Allen v. Gold Rests of Wat dies bad [1900] 1 Ch. 656, 671. Soe a $0. tha. proposals 
in the Draft EEC on Company Law Tw . J. Sandars at 
(1977) New LJ. at p. 1024. However, it is thought Hkely that these popost w 


apply only to “ public companies” as now defined in the Companies Act 1980 
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referring to the nature and basis of the equitable jurisdiction in general 
rather than to equity’s approach to company law in particular. It is 
well known that a shareholder’s vote is frequently not subjected to 
equitable considerations. Also, if Lord Wilberforce had been intending 
to rely on some general equity applicable to companies which are 
still going concerns as well as to those faced with a petition under 
section 222 (f) Companies Act 1948, one would expect to see some 
authority cited in support of his almost parenthetical clause. No such 
authority is cited. Therefore, it is submitted that Lord Wilberforce 
. was merely drawing an analogy between the functioning of the 
“just and equitable” provision in section 222 (f) Companies Act 
1948 and the nature of equitable intervention in its widest sense. It 
is submitted that he was not purporting to say that there is any 
general equity in company law to justify the court’s intervention 
in an Ebrahimi type of situation when no winding-up petition has 
been presented. In this respect, I beg to differ from the thesis 
suggested by Dr. B. A. K. Rider * to the effect that the principles 
laid down by the House of Lords in Ebrahimi v. Westbourne 
Galleries Ltd.™ are not limited to cases involving winding-up peti- 
tions under section 222 (f) Companies Act 1948 but are of much 
wider application. 

Nevertheless, whatever view one takes of Templeman J.’s and 
Foster J.’s judgments, the fact remains that at the time of writing this 
article ** the weight of judicial opinion as a result of these cases, 
seems to support the possibility of extending Ebrahimi principles to 
companies where no petition has been presented for winding up the 
company under section 222 (f) Companies Act 1948. Moreover, 
Templeman J. has since been appointed a Lord Justice of Appeal 
and so possibly his views might influence any court of appeal, should 
the Court of Appeal have to decide the issue. Therefore, if Pennell’s 
case is correctly decided and if the principles enunciated are applied 
in the future, it is submitted that it can provide valuable assistance to 
minority shareholders bringing personal actions. It is my purpose 
here to point to at least two areas of the law concerning the rights 
and remedies of minority shareholders where the decision may prove 
useful. The first area concerns the new statutory remedy provided 
by section 75 Companies Act 1980. The second area concerns the 
winding up of companies under section 222 (f) Companies Act 1948. 

To deal first with section 75 Companies Act 1980, the wording of 
the section is such that, as with most statutory enactments," it will 
inevitably fail to cover many situations.** Many of the difficulties in 
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1973] A.C. 360 

13 Jone 1980 and updated in September 1980. 

13 See also the discussion of Dr. B. A. K. Rider in [1979] CLJ. 148 and his 
ritles. 


14 For discussion and criticism of the previous law concerning s. 210 Companies 
Act 1948, seo e.g. Wedderburn (1966) 29 M.L.R. 321, Rajak (1972) 35 M.L.R. 156 
and Prentice (1972) 25 CLP. 124, 

is For reference to some of the situations, seo e.g. the House of Commons debate 
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interpreting section 75 Companies Act 1980 or the equivalent 
wording have already been discussed elsewhere,'* the most obvious 
of such difficulties being the ambit and scope of the words “‘ unfairly 
prejudiced.” In addition, reference has been made in the various 
Parliamentary Debates to some of the difficulties in determining the 
scope of the new remedy.'’ Here I merely wish to refer to two of 
the situations where, as a result of possible defects in the wording 
of section 75 Companies Act 1980, a shareholder may wish to resort 
to the common law. On such occasions, just as a minority shareholder 
bringing a derivative action may be glad to seek assistance from 
Vinelott J.’s statements of principle in Prudential Assurance Co. Ltd. 
v. Newman Industries Ltd. (No. 2)* (although for the shareholder 
to be unable to utilise section 75 (4) (c) Companies Act 1980, 
obviously the facts would of necessity have to be very different from 
those prevailing in Prudential Assurance Co. Lid. v. Newman Indus- 
tries Ltd. (No. 2) ) ™® concerning the “ fraud on the minority ” excep- 
tion to the rule in Foss y. Harbotile,“ so likewise an aggrieved share- 
holder commencing a personal action may well wish to seek an 
injunction or declaration based on the reasoning in Pennell’s case. 
The first situation when resort to the common law may be necessary 
owing to the defects in the wording of section 75 Companies Act 
1980, might arise as a result of the use of the words “ the interests 
of some part of the members (including at least himself).”*° It 
might still be possible for a petitioner’s interests to be affected qua 
director (or affected in some other capacity) rather than affected 
qua member. If the case was heard before a court prone to give the 
statute a literal and restrictive interpretation, one might consequently 
see a repetition of judgments such as those seen in Elder v. Elder and 


on March 3, 1980, at the report stage of what was then the Companies Bill 1979 
at H.C.Deb., VoL 980 (session 1979-1980), vols. 157—164. 

16 Seo e.g. Boyle (1964) 13 LC.L.Q. 185; [1969] J.B.L. 120 and (1980) 1 Co. Law 
3. For possible difficulties in determining what is “fair” or “unfair,” seo eg. 
Afterman “Company Directors and Controllers” (Melbourne 1970), pp. 181- 189 
and Rajak (197) 35 MLR. 156, 165. Ses also the Jenkins Report, Cmnd. 1749 
(1962), paras. 200-204. For a general discussion and an alternative or supplementary 
clause, see the officlal report of Standing Committee A on the Companies Bill 1979, 
Fifth Sitting, cols. 286-296 and Sixth Sitting, cols, 299-315. 

17 Seo e.g. H.C.Deb., Vol. 980 (session 1979-1980), cols. 157-164 (March 3, 1980). 

eR ATER 

10 (1843) 2 Hare 461. (I beg to differ in opinion from the views expressed by 
Professor A. J. Boyle in (1964) 13 I.C.L.Q. 185, at pp. 198 and 202 as to the ambit 
of approximately equivalent wording to s. 75 (4) (c) Companies Act 1980.) 

30 See the much fuller discussion of this point at H.C.Deb., Vol. 980, No. 130 
(session 1979-1980) (March 3, 1980) at cols. 157-161. In order to overcome the 
problem to which I have alluded, opposition amendment no. 125 sought to insert 
after the word “members” in what was then cl 71, the words “ debenture holder, 
creditor, director or officer” and opposition amendments nos. 128 and 130 sought 
to insert the same words in the plural. Opposition amendment no. 126 sought to 
extend the meaning of “members” to include “an employee or recognised trade 
mion on behalf of an employes” and opposition amendment no. 131 referred 
Hkewiso to “employees” as being a category of person to be included in the 
clause after the word “members.” Compare also the wording of the Canadian 
Pade Gaeta tae Bran ee an eee ordi: By security holder; 
creditor, director or officer. . 
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Watson Ltd., Re Lundie Bros. Ltd.™ or in Ebrahimi v. Westbourne 
Galleries Ltd.* at first instance with the result that section 75 Com- 
panies Act 1980, would be of no assistance to a petitioner. It is true 
that as in Ebrahimi’s case“ a petitioner in such circumstances may 
be able to wind-up the company under section 222 (f) Companies 
Act 1948. However, a petitioner may not wish to terminate the 
company’s existence altogether. Indeed a petition under section 
222 (f) Companies Act 1948, has often been described as too 
draconian and in effect using “a sledge-hammer to crack a nut”? 
Pennell obviously preferred to seek an injunction rather than 
present a winding-up petition.”* Therefore, it is submitted that 
where an aggrieved shareholder finds himself in an Ebrahimi type 
of situation, he may very well be prevented from utilising the 
statutory remedy, yet nevertheless be able to seek an injunction on 
Ebrahimi principles at common law, based on the reasoning in 
Pennell’s case. 

_A second and in my opinion much more important defect in the 
wording of the new section is the fact that section 75 Companies 
Act 1980, when speaking of isolated acts or omissions as opposed 
to a course of conduct uses the words: “‘... any actual or proposed 
act or omission of the company (including an act or omission on its 
behalf).” ** It is submitted that there are many acts or omissions 
which may very well unfairly prejudice the interests of the member 
or members but which are not acts or omissions “‘ of the company ” 
or acts or omissions performed or omitted to be performed “ on its 
behalf.” 7* Moreover, as the previous case-law has clearly demon- 
strated, many occasions arise where there is no course of conduct 
or state of affairs existing so as to enable a petitioner to utilise the 
first part of the clause. Thus the aggrieved shareholder may again be 
unable to use the statutory remedy and may be forced to rely on the 
common law position. Therefore he might well wish to seek an 
injunction or declaration on Ebrahimi principles. 

An illustration of the type of situation which I have in mind would 


21 1952 S.C. 49. aa [1965] 1 W.L.R. 1051. 
23 [1970] 1 WLR. 1378 at first instance. 
m [1973] A.C. 360. 


35 Seo M. R. Chesterman’s discussion of the “ sledge-hammer ” effect of s. 222 (f) 
Comipaniea. Act "1948.10. (1973) 36: NCLB.. 129, ee ea ee ees 
reasons for the introduction of. s, 210. Companie: art 1919; as Tocommended td 
tho Report of tho Committee on Company Cmd. 6659 (1954), 
trae to che ior Gal A E Lore Ca te RAN astbourne Galleries 
Ltd. [1973] A.C. at p. 385. : 
36 Possibly Pennell may in reality have had some doubts as to whether Nationwide 
was solvent and therefore as to whether he would have locus standi as a contributory 
(ms, 212, 213 and 224 Companies Act 1948 and see further Re Leadenhall General 
Hardware Stores Ltd. (1971) 115 S.J. 202) to present a petition. 
37 Tho italics are mine. 
28 Cf. the wording of the Singapore Companies Act 1967 and Malaysia Companies 
Act 1965, s 181 (1) (b): “that some act of the company has been done or is 
threatened or that some resolution of the members, holders of debentures or any 
discriminates against 
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be that arising where the controlling members of a company have 
used their de jure or de facto control to pass a resolution unfairly 
prejudicial to the interests of the minority. Such a resolution might 
be an isolated act, and although one might argue that a state of 
affairs might result from the isolated act, such has not hitherto 
been the attitude of the courts.” Yet this one resolution would not 
be an act of or by the company or an act performed on its behalf. 
As was said by Walton J. in Northern Counties Securities Ltd. v. 
Jakson & Steeple Litd.?° 


. although it is perfectly true that the act of the members, 
in’ passing certain types of resolutions, binds the tare 
their acts are not e acts of the company. There would . 
no real doubt about this, were it not for the use of the Be 
expression ‘the company im general meeting ’"—which in a sense 
drags in the name of the company unnecessarily. What that 
phrase really means [counsel submitted] is ‘ the eae (or 
i) Sara A of the company assembled in a general meeting,’ 

hrase is written out in full in this manner, it 
becomes quite that the decisions taken at such meetings 
and resolutions passed thereat are decisions taken by and resolu- 
tions passed by the members of the company and not by the 


In à my judgment these submissions of Mr. Instone are correct. 

fact that the result of the voting at the meeting (or 

at a subsequent poll) will bind the company cannot affect the 

position that in voting [the shareholder] is voting simply in 
exercise of his own property rights.” 


Moreover, it cannot be said that Walton J. was unfamiliar with 
the “ organic theory ” in company Jaw. Counsel for the plaintiffs had 
specifically addressed Walton J. on the subject and had, as 
summarised by Walton J., argued that ??: 


“There are some matters in relation to which the directors are 
not competent pa act on behalf of the compan y, the relevant 
authority being ‘ sc pg o that is to say. 
a meeting of the members. Thus, in matters vith 
tbe competence—at any rate within rahe competence 
of a meeting of the members, the acts of the members are the 
acts of the company, in precisely the same way as the acts of 
the directors are the acts of the company.” 


As already mentioned, such arguments were rejected by the judge 
(and the judgment was a reserved judgment) as -being—to employ 
the words of counsel for the directors—‘‘ a nominalistic fallacy ” for 
the reasons given in the first quotation above. 

Admittedly, in many situations the members’ resolutions by binding 
the company will in fact cause the company to act, or omit to act, 


29 Soo eg. Re Jermyn Street Turkish Baths Ltd. [1971] 1 WLR. 1042 and 
Prentice (1972) 25 C.L.P. 124, 135. 

30 [1974] 1 W.L.R. 1133, 1144. 

31 Ibid. at p. 1143. 
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in a certain manner which might be unfairly prejudicial to the 
minority shareholder’s interests. Nevertheless, there are equally many 
resolutions which do not result in any action being taken by or on 
behalf of the company itself. For instance, the controlling shareholders 
in a so-called “ quasi-partnership ” company might pass a resolution 
at a meeting of the shareholders in order to terminate the meeting 
prematurely. The remaining shareholders might consider that the 
meeting was being abruptly terminated in order to stifle discussion and 
to avoid embarrassing questions being asked about some transaction. 
This one resolution might be an isolated act. There might be nothing 
specifically in the company’s articles about the conduct of meetings 
which would help the minority. Moreover, the aggrieved shareholders 
might hold less than one-tenth of the paid-up share capital and so be 
unable to requisition a new general meeting. Also section 135 Com- 
panies Act 1948 might be of no avail im such circumstances owing 
to the courts’ dislike hitherto of interference with majority decisions 
in the internal management of the company.?? Yet although the 
aggrieved shareholders might find that they could not bring them- 
selves within the wording of section 75 Companies Act 1980, never- 
theless they might still be able to show that the resolution was con- 
trary to some basic unwritten understanding that there would be 
freedom of discussion at all company meetings in relation to matters 
on the agenda. In such circumstances the aggrieved shareholders may 
well prefer to seek an injunction or declaration by relying on the 
reasoning in Pennell v. Venida Investments Ltd. rather than to try 
to invoke a statutory remedy under section 75 Companies Act 1980. 

A fortiori where no resolution is required, one isolated act might 
be unfairly prejudicial to the interests of one or some of the members 
but yet not be an act by or on behalf of the company nor amount 
to a course of conduct. For instance, in a ‘‘ quasi-partnership ” type 
of company, sale of their shares by the controlling shareholders at 
an inflated price (and assuming that if the controllers were directors, 
they were either not retiring, having their offices abolished, or had 
complied with sections 193 and 194 Companies Act 1948) might be 
considered unfairly prejudicial to their interests by the remaining 
shareholders.* The aggrieved minority would be able to point, no 
doubt, to registration of the transfer of shares by the company as 
being an act by the company. However, one can well imagine that 

a court would take the view that the unfairly prejudicial act was not 


82 Seo Burland v. Earle [1902] ALC. 83, 93 and 94 and MacDougall v. Gardiner 

(1875) 10 Ch.App. 606. 
For dicion and ditoriñg Towi as to opr mn ol contona siars 
Stee eile. S ro be eats projudicial to the interests of the remaining 
see further Perlman v. Feldmann (1955) 219 F. 2d) 173; Boyle (1964) 


Adams Ltd. [1968] Ch. 17, The present writer respectfully disagrees with tho 
conclusions expressed by Professor Boyle at (1964) 13 LC.L.Q. 185, 198 and 202 as to 
the availabilty of the equivalent of s. 75 (4) (© ) Companies Act 1980, in soch 
circumstances. 
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the registration of the share transfers but the paying of the premium 
over and above the investment value of the shares** and that it 
was this factor which was unfairly prejudicial to the interests of 
those remaining in the company. In such a situation the minority 
might not be able to avail themselves of section 75 Companies Act 
1980. Section 209 of the Companies Act 1948 might not apply. How- 
over, if in the absence of any pre-emption provisions in the articles, 
the minority could show that there was some basic underlying 
unwritten understanding that shareholders would sell their shares to 
outsiders only on the basis of a certain method of valuation of the . 
shares and not at an inflated value, the minority might again be able 
to obtain a remedy by virtue of Pennell’s case and avoid winding up 
the company under section 222 (f) Companies Act 1948. 

Quite apart from the utility of Pennell’s case in possibly providing 
a remedy in situations where section 75 Companies Act 1980 does 
not, the case will, it is submitted, be useful in relation to at least one 
other area of the law, namely the winding up of companies under 
section 222 (f) Companies Act 1948. This is because the judgment 
provides a further illustration of what a court will consider to be the 
type of small, private company falling within the category mentioned 
by Lord Wilberforce in Ebrahirni v. Westbourne Galleries Ltd.** 
The case provides, for instance, an actual example of a company in 
which the personal relationship between the protagonists came into 
existence only & very short time before the companies which they 
~ controlled (de jure and/or de facto), became shareholders in Nation- 
wide. Pennell and Macphail according to the undisputed evidence 
first met only in July 1971 and the shares were issued and allotted 
to Venida and Moraybell on July 28, 1971. Moreover, the case, like 
Re A. & B.C. Chewing Gum Ltd.” demonstrates that the members 
of the so-called ‘‘ quasi-partnership company ” may be companies 
as well as individuals. Nevertheless, Nationwide was very different in 
its corporate structure from A. & B.C. Chewing Gum Ltd. in 
Re A. & B.C. Chewing Gum Ltd.*" 


34 Seo Perlman v. Feldmann 219 F. (2d) 173 (1955). 
35 Seo Ebrahimi v. Westbourne Galleries Lid. [1973] A.C. 360 at p. 379 and 
Lords 


115 SJ. 202, 203. Also so generally Rider [1979] C.L.J. 148, Prentice (1973) 89 


Paper. 
36 [1975] 1 W.L.R. 579 noted at [1975] J.B.L. 221; cf. Womack [1975] CLJ. 
209 and Birds (1975) 125 New LJ. 736. 
7 Ibid. 
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Indeed it is submitted that Nationwide must come very near to the 
dividing line between those companies in which the association is 
merely a commercial concern and those in which the association is a 
“ quasi-partnership.” ** The facts seem to me to point almost'as much 
towards a finding that Nationwide was purely and simply a business 
venture after August 1971, as they do towards a finding that the 
company was a “ quasi-partnership.” For instance, as far as the 
relationship between Pennell and Macphail was concerned, facts such 
as that they met in early July 1971, that shares in Nationwide were 
issued to companies which they controlled (whether de jure or de 
facto) in late July 1971 and that thereafter they continued to be on 
friendly terms until early 1974 seem to me to be equally consistent 
with a finding that the company was simply a normal business concern 
rather than a “ quasi-partnership.” The relationship was surely no 
different from one which might be expected to exist in any small 
business of a purely commercial nature. Possibly the fact that Pennell 
and Sutton were prepared to leave the agreement and understanding 
relating to the share ratios and increase of capital respectively in an 
unwritten form indicates mutual trust and confidence. On the other ’ 
hand, one might equally argue that if they regarded these matters as 
so important, it was sheer folly and foolhardiness on their part not 
to record these matters in writing or, better still, alter the articles 
before issuing the shares to Venida so as to have documentary 
evidence of the agreement and understanding. Moreover, the under- 
standing itself was far more specific and precise than the more 

- generalised types of mutual understanding, such as equal participation 
in management, more usually found in the normal type of “ quasi- 
partnership company.” 

Of the other distinguishing features which Lord Wilberforce 
specifically instanced in Ebrahimi v. Westbourne Galleries Ltd.” 
perhaps the one most applicable to Nationwide was the implicit un- 
derstanding and possibly agreement that some of the shareholders 
should participate in the conduct of the business. As far as restric- 
tions on share transfers are concerned, there was admittedly a 
restriction on the transfer of shares in the articles of association of 
Nationwide but the article in question was no different from a 
stereotyped version found in the articles of most private companies.“ 
Moreover, it would seem from the wording used in that article that a 
court might very well construe it as applying only to a transfer by the 
human members of the company and not to a transfer by the 
corporate members. Thus Templeman J.’s finding that Nationwide 
was a “quasi-partnership company ” shows the wisdom of Lord 
Wilberforce’s refusal to restrict the concept of a so-called “ quasi- 
partnership company ” to any narrow definition. 

Another area of the law relating to winding up companies under 


38 Seo Ebrahimi v. Westbourne Galleries Ltd. [1973] A.C. 360, 379. 
a% [1973] A.C. 360, 379. 
4° Tho terms of the article are set out on pago 41. 
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section 222 (f) Companies Act 1948, where Pennell’s case may have 
an impact, concerns section 225 (2) Companies Act 1948. If share- 
holders now have greater opportunities to obtain injunctions and/or 
declarations at common law and also a more powerful statutory 
remedy to assist them, possibly section 225 (2) might come into 
play much more often.? Indeed possibly winding-up petitions will 
in future be presented much less frequently.“ 

In conclusion, if one looks at Pennell’s case from an overall stand- 
point, one is struck by the desirability of having accurate, reliable 
evidenco of matters such as the directors’ ulterior motives or unwritten 
mutual understandings about increases of capital, share ratios and the 
balance of power within the company. The need for such evidence 
may in future be greater than ever owing to the fact that share 
issues on a pro rata basis may well become more frequent after the 
enactment of section 14 and sections 17 to 19 of the Companies Act 
1980 Consequently, the legal advisers of minority shareholders 
might find Penneil’s case helpful as a warning of the way in which 
pro-rata share issues can be manipulated to the advantage of the 
controlling shareholders. They may be able to safeguard their clients’ 
position at the outset by embodying any “ understandings ” and 
agreements in written form and thus reduce the risk of disputes at a 
later date as to the existence of somewhat tenuous “ fundamental 
understandings.” In this way, legal advisers may possibly be able 
to save their clients from much anxiety, acrimony and expense in 
terms of time and money, resulting from what may be protracted 
litigation at a later date, in the event of the members of the company 
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LEGISLATION 


_ REORGANISING THE NATIONAL HEALTH SERVICE 


REORGANISATION in the National Health Service has for the last few 
years become something of a dirty word. Dirty to the administrators’ 
because no sooner have they settled down from the major reshuffle 
following the 1973 reorganisation Act than another, and very 
different, reorganisation is upon them; and dirty from the politicians’ 
viewpoint if they are not in office, and those who are in office want 
, to knock down the earlier dogmas and substitute different ideologies, 
because that is eo ipso dirty. The Health Services Act 1980 provides 
a large dose of both varieties. Its two principal claims to attention 
are (1) the commencement of plans to remove the area administrative 
tier, and (2) the removal of earlier legislative restrictions on the 
private use of National Health Service facilities.* 


Reorganisation 


The report of the Royal Commission on the National Health 
Service * provided the first comprehensive review of the NHS since 
the Guillebaud Committee reported in 1956. The Commissioners 
received much evidence critical of the NHS, but concluded that “ we 
need not feel ashamed of our health service and there are many 
aspects of it of which we can be justly proud.” The Government, 
while accepting this assessment, believes that the Service can be 
improved by changes which will make it more responsive to patient 
needs and a better service to work for. The Royal Commission made 
over 100 recommendations, covering a wide range of issues. As 
Parliament was told when the report was published, the Commission’s 
recommendations on many matters are being studied by the Health 
Departments through the ordinary machinery. 

The first objective of the 1974 reorganisation, the integration of 
service, for patients in the hospital and in the community, has been 
substantially achieved. But there has been widespread criticism of 
the 1974 changes which the Royal Commission summed up as: too 
many tiers; too many administrators, in all disciplines; failure to 
take quick decisions; money wasted. The 1974 reorganisation was 
a massive undertaking carried out to a tight timetable. The Royal 
Commission judged that it produced, 

“an immense amount of administrative work in preparation 
for the new machinery; disruption of ordinary work, both before 
and after re-organisation caused by the need to p for and 
implement the changes; the breakdown of well-established 
formal and informal networks; the loss of experienced staff 


1 The Act is a Great Britain measure, not extending to Northern Ireland, so 
some of its provisions are duplicated, or nearly so, in order to amend the different 
eee tho English anid: Wolt Hesliit eee Gn eee Amk o 
Scottish on the other 

3 Cmnd. 7615, published July 18, 1979. 
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through early retirement and resignation; the stresses and strains 
on some staff of having to compete for new jobs.” 


The Government considered two radical possibilities discussed by 
the Royal Commission. One was the Commission’s recommendation 
that “ RHAs should become accountable to Parliament for matters 
within their competence.” This the Government rejected as incon- 
sistent with the statutory responsibility and accountability to Parlia- 
ment which the Secretary of State must retain. The second suggestion 
was that either the NHS should become the responsibility of local 
government, or responsibility for social services should be transferred ` 
to the NHS. Although arguments can be advanced for both, the 
Government believes that neither would command general support. 
Instead, its approach is to propose only those adjustments to the 
present structure which experience shows are needed to achieve 
better patient services. 

While many and varied recommendations were made by the Royal 
Commission, the draft proposals contained in the Government’s 
consultative document “ Patients First ” * concentrated principally on 
structural reorganisation, and on prospective changes in arrange- 
ments consequent upon such reorganisation, subsequently fully 
covered in sections 1 and 2 of the Act of 1980. 

The objectives are fourfold: 

(a) the strengthening of management arrangements at the local 
level with greater delegation of responsibility to those in the hospital 
and in the community services (paras. 10-13); 

(b) simplification of the structure of the Service in England by the 
removal of the area tier in most of the country and the establishment 
of district health authorities (paras. 14-24); 

(c) simplification of the professional advisory machinery so that 
the views of clinical doctors, nurses and of the other professionals 
will be better heard by the health authorities (paras. 34-35); 

(d) simplification of the planning system in a way which will 
ensure that regional plans are fully sensitive to district needs (paras. 
36). 


The form of reorganisation 

The 1980 Act is not, as was the Act of 1973, a reorganisation Act 
as such. The lessons learned from the 1973 reorganisation (which 
took effect from the beginning of 1974) included the uncomfortable 
experience of changes happening too quickly and leading, it is alleged 
in some quarters, to a low-morale bureaucratic organisation with its 
chief aims directed at the administrative function and not at that 
function as a means to an end. That end, or objective, is the under- 
lying concept in “‘ Patients First,” namely that statutory structure 
and accompanying administrative and staffing arrangements be so 


3 HMSO December 1979. 
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designed as to provide optimum patient care and the efficient delivery 
of personal health services at point of use. 

Sections 1 and 2 confer on the Secretary of State power to make 
certain changes in the structure of the health service if he thinks 
it desirable to do so. These sections do not apply to Scotland. Section 
1 and Schedule 1 Part I confer on the Secretary of State a power 
to establish District Health Authorities in place of Area Health 
Authorities or to redesignate Area Health Authorities as District 
Health Authorities.‘ The section extends the provisions of section 
. 8 of the National Health Service Act 1977 (which enables the 
Secretary of State to establish Area Health Authorities) so that they 
will apply equally to District Health Authorities. 

Section 2 and Schedule 1, Part IX modify the duty of each Area 
Health Authority under section 10 of the Act of 1977 or, by virtue 
of this Act, each District Health Authority, to establish a Family 
Practitioner Committee for its area or district. The Secretary of State 
is enabled to direct two or more health authorities to establish a 
joint Family Practitioner Committee for their areas or districts, or, 
in the case where a number of District Health Authorities replace 
one Area Health Authority, to direct that those District Health 
Authorities should adopt the existing Family Practitioner Committee 
established by that Area Health Authority. Further, the Secretary 
of State is enabled to recognise local (professional) representative 
committees (as described in section 44 of the Act of 1977) which 
cover more than one area or district so that such committees will in 
all cases match their local Family Practitioner Committee.* Part I 
of Schedule 1 also modifies the membership of family Practioner 
Committees adopted or established by two or more areas or districts. 
The Central Health Services Council (an English and Welsh body) is 
abolished,* but the standing advisory committees constituted under 
section 6 (3) of the 1977 Act are retained. 

Section 1 (1) is apparently unusual in one respect, namely that the 
newly-envisaged structure of the National Health Service is so 
described that it “ need not consist wholly of areas having Area 
Health Authorities or Area Health Authorities (Teaching).” When 
the Bill was at an early stage of consideration in Standing Committee 
G, an opposition amendment (subsequently withdrawn) proposed 
that the subsection should read “shall not” and not “need not.” 
Government representatives on the Committee assured those who put 
down the motion that it was most certainly not envisaged, still less 
' proposed, that some area tiers would remain while elsewhere Districts 
would take over as the statutory tier below Regional level. The latter 
is, so Government Ministers assured the Committee, to be the usual 
arrangement. 
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The subsection, not being a reorganisation measure in its own right, 
merely provides for future reorganisational measures. In “ Patients 
First ” the Government agreed with the Royal Commission that a 
review of structure in a region can best be conducted by the regional 
health authority. “ A region-wide view is needed and this cannot be 
provided at area level; detailed knowledge of the health service 
within the region will also be required and this does not exist at 
national level.” The Act therefore provides‘ that the RHAs should 
undertake the reviews and submit schemes for change to the 
Secretary of State. There must of course be full consultation, with . 
an opportunity for the views of all interested parties—AHAs and all 
their teams of officers, community health councils, local authorities, 
universities and professional groups and trade unions—to be taken 
explicity into account in the recommendations made by an RHA. 
The Secretary of State may then," by order, establish authorities for 
districts in English regions, or in Wales, in accordance with his 
authority given in respect of National Health Service organisational 
purposes by section 8 (1) of the National Health Service Act 1977, 
the Act which remains the principal governing statute in this area 
of regulation. The Department envisages that the re-structuring 
pursuant to this Act will take until at least mid-1982 to complete. 


The new authorities 

In the Department’s view, an ideal district authority would be 
responsible for a locality which is “ natural” in terms of social 
geography and health care, large enough to justify the range of 
specialities normally found in a district general hospital, but not so 
large as to make members of the authority remote from the services 
for which they are responsible and from the staff who provide them. 
It would be co-terminous with the boundaries of social services, 
housing and education authorities. 

Some existing areas and districts come near to the “ ideal,” but 
in many cases a balance must be struck between the various criteria. 
The Government thinks that the following considerations should 
determine the way in which the reviews of structure should be 
carried out: 

(a) First, existing single district areas should not be changed unless 
there would be very substantial advantages in terms of efficiency 
and cost in splitting or combining them; 

(b) Secondly, all multi-district areas should be restructured unless ex- 
ceptionally there is an overwhelming case in terms of efficiency and 
cost for maintaining the existing boundary of an area authority, at 
least for some years to come. 

(c) Where a multi-district area is restructured, there is clearly much 
to be said, in terms of the continuity of the provision of services to 
patients, for the existing district boundaries to form the boundaries 


1s, 1 (1). s Ibid. 
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of the new district health authorities, but changes may be necessary 
to establish authorities which are better able to provide the necessary 
health care. 

When assessing whether authorities should be restructured, and 
whether existing districts should become district health authorities, 
the Government proposes that a balance should be struck between 
the following criteria: 

(a) Social geography. As far as possible districts should be coherent 
in terms of social geography, taking due account of settlement and 
- transport patterns, and boundaries should not cut through localities 
with well established community identities. 

(b) The catchment areas of major hospitals. The health district 
should, whenever possible, include the majority of the population 
who look to its main hospitals. 

(c) Size and range of facilities. The district should not be too small 
to support the range of services normally associated with a district 
general hospital. This suggests that most districts would have popula- 
tions of 200,000 or over, although a few might be below 150,000. The 
district should not be so large as to have so many hospitals and other 
health service facilities and activities as to require an intermediate 
tier of management or to make staff fee] remote from the authority. 
Very few districts should have populations of over 500,000. 


Community Health Councils 


In “ Patients First ” the Department of Health expressed its views 
on the function and role of Community Health Councils in a 
somewhat dark manner: 

“The Royal Commission supported the experiment of having 
separate bodies to represent the views of consumers, and the 
Government recognises the time and energy that many CHC 
members have devoted to their role. In future authority members 
will be less remote from local services than many necessarily 
are today, and will be more closely in touch with the needs of 
the community. The need for separate consumer representation 
in these circumstances is less clear; next year the councils will 
cost over £4 million. The Government will welcome views on 
whether community health councils should be retained when the 
new district health authority structure has been implemented.’’* 


Since then assurances have been given both in Parliament and outside 
that the Government does not intend to abolish Community Health 
Councils, and have assuaged the very real fears of those who 
suspected the contrary. It seems likely, however, that the Government 
will seek at some timo during the forthcoming Parliamentary session 
1980-1981 to introduce further ‘“‘tidying-up” legislation for the 
National Health Service which will include provision for amendments 
to the representation currently provided on Community Health 
Councils. The precise form of representation cannot yet be predicted, 
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though it is likely that the present Government’s ‘‘ consumerism ” 
will continue to facilitate judgment at point of use. 


Family Practitioner Committees 

The Act of 1977 imposes ° a duty upon each Area Health Autho- 
rity to establish for its area a Family Practitioner Committee whose 
further duty it shall be to make provision for contracts with general 
medical, general dental, general ophthalmic and pharmaceutical prac- 
titioners. This duty is now to be incumbent upon the District or 
otherwise-named statutory authorities which are envisaged in section 1 
of the 1980 Act. The section is somewhat complex in its wording 
owing to the fact that important considerations of co-terminosity, or 
otherwise, as between Districts and the area served by Committees 
may have important practical consequences. 

The Royal Commission recommended that family practitioner com- 
mittees should be abolished and their functions assumed by health 
authorities. The Government does not believe that there is any major 
advantage that would justify upsetting the present system, and has 
decided that the present arrangements for the administration of family 
practitioner services should be retained. The Government has there- 
fore made it possible for one family practitioner committee, where 
appropriate, to cover more than ome district health authority. 
Separate consultations will be held later about the membership, 
funding and staffing of those family practitioner committees which 
relate to two or more district health authorities. 


Finance and the Provision of Services 

The Secretary of State is enabled’! to arrange for the making 
available to local authorities of the services of persons who 
are providing services under Part I of the 1977 Act or the corres- 
ponding provisions of the Scottish Act of 1978 but who are not 
employees of health authorities or health bodies. English and Welsh 
Area and District Health Authorities and Scottish Health Boards 
are also enabled ™ to make grants to local authorities for personal 
social services projects which are of common concern to the health 
authority or Board and local authorities. Such grants are subject to 
conditions laid down by the Secretary of State and in England and 
Wales to the advice of the Joint Consultative Committee. Grants 
may similarly be made to voluntary organisations. Thus the present 
“joint financing” arrangements in England and Wales are made 
statutory. Finally, regulations may be made to enable payment to 
general practitioners for certain services connected with the practice 
and performed by a spouse or other relative,? 

1° s, 10, 
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As to financing, section 6 substitutes two sections for section 97 
of the Act of 1977. Section 97 places a duty on the Secretary of 
State to pay Regional Health Authorities in England and Area 
Health Authorities in Wales, and other bodies, sums needed to defray 
expenditure approved in the prescribed manner and places a similar 
duty on Regional Health Authorities in respect of their Area Health 
Authorities. The provisions substituted by the first part of the new 
section 97 place a duty on the Secretary of State to pay to Regional 
Health Authorities in England and Area and District Health Autho- 
* rities in Wales and other bodies, sums he has allotted to them and 
places a similar duty on Regional Health Authorities in respect of 
Area and District Health Authorities in England. The provisions 
substituted by the new section 97A place a duty on all health autho- 
rities to restrict their expenditure to the amount of the sum allotted 
to them by the Secretary of State plus any other income. Powers of 
direction are given to the Secretary of State in section 97 and 97A 
to secure compliance with duties under this section." 

Section 5 empowers health authorities (whatever they are called, 
pursuant to foregoing sections of the Act) to engage in activities de- 
signed to stimulate health service funds or to assist in such activities. 
Subsection (3) empowers the Secretary of State to exclude specified 
descriptions of activity. In Standing Committee G the Opposition 
spokesman on health, Mr. Roland Moyle, who was Health Minister 
in the last Labour Government, voiced Labour’s fears that strip 
shows and bingo could be directions in which National Health 
fundraising could develop under the 1980 Act. He made a demand to 
tighten up “unorthodox and obscene” methods of raising money. 
A number of Labour amendments were tabled which were designed 
to give health authorities freedom to raise funds, but subject to 
their not making use of the “ decadence in society, and to soften the 
worst consequences of such fundraising.” 

One of the Opposition amendments, conspicuous by its absence 
from the Act in its final form, was that no fundraising should be 
undertaken by, or on behalf of, an authority “ which can reasonably 
appear to exploit females of any age.” The amendment was, it was 
stated, designed to prevent health authorities from using striptease 
shows or topless go-go dancers in fundraising events. Sir George 
Young, Under-Secretary at the Department of Health, said that the 
arguments put forward showed “the Labour party at its worst.” 
“ The use of the word ‘obscene’ in these matters is grotesque. No 
health authority is being asked to do what it does not want to 
do,” he said. Bingo would not be allowed, he added. However, a 
consortium of lottery organisers has already mounted a major con- 
ference on lotteries and prize-draws held towards the end of 1980. 

The Labour amendments which were designed to avoid exploita- 
tion of females did not seem to envisage ths exploitation of males. 





14 s. 6 (3) and (£) mako similar provision for Scotland. 
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Nor did the opposition members’ moralism cater for the standards 
of those who maintain that any form of gambling or participation in 
and payment for games or events of chance is wrong. Moreover there 
appears to be no pressing reason of marginal utility why the proceeds 
of an event which included the removal of clothes should be for- 
bidden to be used in order to save life or prevent suffering in another. 
The practical operation of economic utility differs only in degree 
according to whether it is professional strippers, nurses or opposition 
health spokesmen who are taking their clothes off, save that the latter 
might conceivably command less money and thus render the spectacle ° 
less than cost-effective. 

Section 5 envisages redirection of fundraising proceeds not only in 
the event of the amount of such proceeds not being sufficient for “ the 
purpose ” to be fulfilled but also in the event of those proceeds 
simply not being applied for the purpose. Provided there is no trust 
deed or other instrument specifying how proceeds should be alter- 
natively directed, the health authority or Board may do as it thinks 
fit, and may apply the proceeds to “any of its functions.” It is 
much to be hoped that some form of directions or at least predictable 
administrative practices come to be formulated in this matter, for 
the only apparent duty of the authority or Board is that it ‘ shall 
have regatd to the desirability of applying the property for a 
purposs similar to that for which it was given.” 


The National Health Service and Private Practice 

Whereas the principal contents of Part I owe their origin to pro- 
posals put forward in the consultative document “ Patients First ” 
the objective of the most contentious provisions of Part II is to 
restore the political balance which had been caused to swing in the 
other direction (left) by the Labour Government’s Health Services 
Act 1976, as consolidated in the National Health Service Act 1977. 

Section 9 lifts the restriction on the Secretary of State’s power to 
authorise, under sections 65 and 66 of the Act of 1977 and sections 
57 and 58 of the Scottish Act of 1978, the use of health service 
facilities for the treatment privately of patients by repealing the 
provisions relating to the withdrawal of such authorisations (and 
consequential matters). It also, together with Schedule 2, abolishes 
the Health Services Board and its Scottish and Welsh Committees 
and transfers the functions of the Board and those Committees to the 
Secretary of State or to persons appointed by him. Different restric- 
tions on the powers of the Secretary of State to authorise the use of 
health service accommodation and services for the treatment privately 
of patients are imposed by sections 10 and 11. The former restates 
the Secretary of State’s general power to allow persons to make use 
of accommodation and services provided under the Act of 1977 and 
the Scottish Act of 1978 but restricts its use so as to prevent its being 
used to duplicate his power to authorise certain uses of health service 
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facilities for the treatment privately of patients. The provisions in 
the Act of 1977 and the Scottish Act of 1978 that allowed for 
occasional use, in certain special and specified circumstances, of 
health service facilities by private patients are repealed. Section 11 
places on the power to authorise the use of health service facilities 
for the treatment privately of patients the same restriction as operates 
elsewhere in those Acts to prevent such authorisation interfering with 
provision of Health Service services. The section also restricts in 
specified circumstances the Secretary of State’s power to revoke 


- authorisations. 


Existing provisions (in Part IH of the Act of 1976) relating to the 
control of private hospital development are amended so as to ease 
the controls and make more effective those remaining. In particular, 
section 12 amends the definition of “ controlled premises ” so as to 
increase to 120 the number of beds at which a private hospital pro- 
viding any or all certain specified services needs to obtain an autho- 
risation to carry out “‘ controlled works.” It also gives to the Secretary 
of State a discretionary power, subject to certain prescribed condi- 
tions being met, to designate by regulations areas in which all premises 
providing beds and any or all the specified “ hospital services ’ 
becomes “controlled premises.” This latter provision is to enable 
the Secretary of State to extend the need for authorisation to areas 
where the aggregate or possible aggregate of small private hospital 
facilities is or is likely to be as large as a single or several large private 
hospitals.** 

Changes are also made regarding nursing homes. Controls are 
extended to some premises not previously covered, for example, 
those providing day surgery, and somo control previously applying 
only to mental nursing homes are now ta be of general applicability. 
On the other hand, the circumstances in which the Secretary of 
State may refuse registration are also amended; for example, the 
person in charge of a home is no longer required to be resident." 

To complete this part of the Act, various changes *" are made to 
the General Practice Finance Corporation, a body which was 
established under the 1966 National Health Service Act. It makes 
loans to general health practitioners in the health service to acquire 
and improve practice premises. It operates commercially and is 
required to break even, one year taken with another. The Act widens 
its powers so that it can acquire premises and lease them to general 
practitioners, and also raises its borrowing limit from £25 million to 
£50 million, with provision for a further extension up to £100 million 
by order. 

JOHN FINCH 





15 gs. 13-15 and Sched. 3 introduce changes concerning “controlled works.” 
16 s, 16 and Sched. 4. 


17 ss, 17 and 18. 


REPORTS OF COMMITTEES 


Bankruptcy Law REFORM: THE INTERIM REPORT OF THE 
Cork COMMITTEE, AND THE DEPARTMENT OF TRADE GREEN PAPER 


THE creation of the Insolvency Law Review Committee under Mr. 
K. R. (now Sir Kenneth) Cork in January 1977 was widely welcomed — 
as the beginning of a much needed, and long overdue, overhaul of 
the entire insolvency law and practice of England and Wales. In 
view of the widely-drawn terms of reference of the Committee it 
was always probable that it would require several years in which 
to complete its task, and hence the appearance of their Interim 
Report offers a useful opportunity to gain an insight into the trends 
in the Committee’s thinking, and the likely shape of its concluded 
recommendations. Although it was submitted to the Minister in 
October 1979, the Report’s official publication was delayed until 
July 1980, when it was presented to Parliament (Cmnd. 7968) sim- 
ultaneously with the Green Paper (Cmnd. 7967) setting out reactions 
on behalf of the Department of Trade to the mterim conclusions 
contained therein. In view of the remarkable, and ominous, 
divergence which is immediately apparent between the views and 
priorities of the Department under the current Administration and 
those of the Committee set up under the previous one, it will be 
convenient to review and compare the contents of these two publica- 
tions. 


The Interim Report 


The warning note is sounded in the introductory paragraphs of the 
Report itself: it is evident that the incoming Administration, as 
part of its widely-publicised, general policy of instituting an adminis- 
trative cuisine minceur, made an approach to the Committee in 
August 1979 indicating its desire to receive an early indication of 
the Committee’s likely recommendations on the future shape of the 
bankruptcy legislation, and particularly their implications with regard 
to prospects for reducing the amount of time devoted by civil 
servants belonging to the Insolvency Service in performing their 
duties currently imposed by this branch of the law. It also seems 
apparent that while the Committee had hitherto been by no means 
oblivious to such questions as the manpower and cost implications 
of its eventual recommendations, these had not constituted a first 
priority in its scheme of approach: quite properly, the Committee 
saw its first duties to be the maintenance—indeed the raising—of 
the quality of our bankruptcy machinery, so as to ensure that it 
properly accomplishes the objectives which, traditionally, it has been 
intended to fulfil, namely a balancing of the respective interests of 
TI 
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creditors (and of the public at large) on the one hand, and of failed 
debtors on the other, and the maintenance of the highest attainable 
standards of commercial morality and business integrity (Chap. 1, 
paras. 1-4). In so far as the current system is now patently in need 
of overhaul, the Committee is at pains to put forward proposals 
which ensure that it remains true to its basic principles—indeed, 
that it adheres to them more faithfully perhaps than it has ever 
done before. The Committee observes that in recent years bankruptcy 
_ machinery has come to be used in a large number of inappropriate 

cases, owing to a combination of factors. Prominent among these 
have been the decline in the value of money (which rendered un- 
realistic the amounts legally specified for such important matters 
as the petitioner’s deposit, and the minimum petitioning creditor’s 
debt); the lack of any effective and inexpensive method of recovering 
the payment of debts of relatively small amount; and the technical 
complexities and functional inadequacies associated with deeds of 
arrangement and with statutory compositions and schemes of 
arrangement, and even with the comparatively more recently intro- 
duced administration order procedure (Chap. 1, paras. 1-7). The 
heaviest incidences of over-use (and in many cases, of misuse) of 
bankruptcy procedure are nowadays to be found in cases involving 
“consumer debtors ” and small traders, both categories of whom are 
apt to seek their own adjudication without allowing the appropriate- 
ness of this procedure to be properly investigated, and relatively 
small debtors, against whom extensive use of bankruptcy as a debt- 
collecting device continues to be made by Government Departments 
and by large credit institutions which have been undeterred by the 
steep increases made in 1976 to the levels of petitioners’ required 
deposits." i 

The solution proposed by the Committeo is to create new, or 
modified, procedures, short of full bankruptcy, to meet the needs 
of those cases for which bankruptcy is, strictly speaking, an inappro- 
priate recourse. The full bankruptcy procedure would remain as an 
“ultimate weapon ” to deal with the more serious cases, especially 
those involving fraud, where the debtor’s conduct merits, or the 
public interest requires, a full and rigorous investigation coupled with 
the imposition of appropriate penalties and disabilities. For such 
cases, the continued availability of the trained and experienced 
officers of the Insolvency Service is indispensable, in the Committee’s 
view, in order to maintain standards of commercial morality through 
the proper application of effective sanctions. However, by reason of 
the extensive reduction in the workload of the Insolvency Service 
which the Committee’s other proposals should bring about, Official 
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Receivers would be enabled to concentrate their resources on tho 
cases, perhaps numbering as many as 1,000 per annum, which merit 
a full and proper investigation (Chap. 1, paras. 16-22; Chap. 2, paras. 
24 and 25). 

The first of the alternative remedies proposed by the Committes 
is a Debt Arrangement Order (D.A.O.), which would be suitable for 
cases where a debtor has few assets but has earning capacity (Chap. 
2, paras. 2-8). The D.A.O. would be based upon the present 
Administration Order procedure, and be similarly administered by 
the County Court but would contain numerous improvements upon , 
the existing procedure, including the elimination of any need for a 
judgment to be obtained in order to furnish the basis of jurisdiction 
to make a D.A.O. The qualifying limits to be applied to the debtor’s 
unsecured liabilities would be, as to minimum, the prevailing level 
set for the petitioning creditor’s debt in insolvency proceedings (cur- 
rently £200), and, as to maximum, £10,000 (presumably subject to 
periodic review), although the court would have some discretion to 
make a D.A.O. in appropriate cases even where the unsecured debts 
exceed the latter figure. The D.A.O. would be available upon the 
application of any debtor whose total liabilities fell within the 
margins thus established, and on the application of any creditor who 
would be qualified to present an insolvency petition against the 
debtor. The Order would be made for a maximum of three years’ 
duration (but extendable to five years if necessary), and would have to 
provide for payment to creditors of not less 5 pence in the pound 
on their debts. Importantly, a debtor against whom such an Order 
was in force would be prohibited from obtaining credit beyond the 
limit currently applied in cases of bankrupt persons, without disclos- 
ing that a D.A.O. was currently in force respecting him. Presumably a 
criminal sanction would be employed, as is now the case under 
section 155 of the Bankruptcy Act 1914. The Committee also 
proposes that the court should be empowered, in cases where the 
debtor had neither assets nor income, to make an Enforcement 
Restriction Order, rendering judgment against the debtor enforceable 
only by leave of the court, and capable of being coupled once again 
with a penal limitation forbidding the debtor from obtaining further 
credit without disclosure. It would also cease to ‘be possible for a 
person who became a creditor after the making of the Order to have 
himself added to the list of creditors scheduled to the Order. The 
Committee estimate that as many as 10,000 D.A.O.’s might be made 
annually, as compared with the figure of some 2,000 Administration 
Orders which are currently made per annum. If this appraisal is 
correct, not only would it lead to the disappearance of something like 
three fourths of the workload currently imposed on Official Receivers 
by their duties in bankruptcy, but also it would assimilate yearly 
many thousands of the “hidden” cases‘ which, at present, pass 
without remedy or relief being sought by either side. The proposal 
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is therefore attractive in terms both of efficient administration and 
of absolute qualities of justice. 

The Committee’s further proposal is to create a revised procedure 
for the conclusion of a Voluntary Arrangement between debtor and 
creditors, for use in cases where the debtor has assets, either 
currently or prospectively (Chap. 2, paras. 10-19). It is intended to 
devise a strengthened form of deed of arrangement, giving the trustee 
many powers closely resembling those of a trustee in bankruptcy, 
including the ability to set aside prejudicial antecedent transactions. 
. It would cease to become possible for a non-assenting creditor freely 
to overturn a duly executed deed through resort to bankruptcy 
proceedings, and instead the court would be empowered to have 
regard to the wishes of the majority of creditors in any proceedings 
brought to challenge the execution of the deed (Chap. 2, paras. 15, 
16). As mentioned, the Committee believes it necessary to retain 
a system of compulsory insolvency, but this would exist in a 
diminished form for less severe cases where the foregoing procedures 
are found to be inappropriate, or have broken down (Chap. 2, paras. 
20-23). The disabilities and restrictions of bankruptcy, and the full 
rigours of investigation including, presumably, a public examination 
of the debtor, would thus be reserved for the really serious cases 
where there are reasonable grounds for believing that some fraud 
or serious misconduct, including misconduct as director of a 
company, may have been committed (Chap. 2, paras. 24, 25). 

The final paragraphs of the Interim Report contain brief indica- 
tions of a number of ancillary recommendations which the Com- 
mittee’s final Report is likely to contain, and which would be 
calculated to harmonise and simplify the law of insolvency for the 
future (Chap. 2, paras. 27-34), These would include: the abolition of 
the act of bankruptcy in its current form, with the basic ground for a 
creditor’s petition becoming the debtor’s non-payment of a debt or 
debts, whether embodied in a judgment or not; the disappearance 
of the receiving order, with courts becoming empowered to order 
liquidation of the debtor’s assets in the first instance if they see fit; 
the harmonisation of the law concerning transactions antecedent to 
bankruptcy, and the modification of the rules governing preferential 
claims, With regard to discharge from bankruptcy, the Committee 
acknowledges that the reforms of 1976 have had the effect of increas- 
ing the workload of the Official Receivers in relation to’ the review 
procedure prescribed by section 8 of the Insolvency Act 1976, and 
is considering ways of confining that procedure to cases of full bank- 
ruptcy, as it would be operated in accordance with the proposals 
outlined above (Chap. 2, para. 32). The Committee indicates its 
commitment to the proposition that trustees and liquidators, and also 
receivers under floating charges, should be required to be appointed 
from the ranks of professional bodies, such as accountants or 
solicitors (ibid. para. 33). 
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The Green Paper 


By contrast to the Interim Report of the Cork Committee, which is 
characterised by a notable desire to create a carefully-graded range 
of procedures suited to the present day needs of creditors and 
debtors, the proposals contained in the Government’s Green Paper 
seem to be dominated by the determination to reduce civil service 
manpower above all other considerations. Without offering any 
concrete figures or estimates in support of its contention, the Govern- 
ment roundly asserts that even the revised scheme put forward by 
the Cork Committee would require a large, technically trained staff ' 
in the Insolvency Service to devote its time to civil bankruptcy (In- 
troduction, para. 2). The Government’s radical solution is therefore 
the by now familiar one of wholesale “ privatisation ” of this entire 
sector of affairs, through the withdrawal of the Official Receiver 
from his present administrative responsibilities in bankruptcy. In his 
place, the task of administering personal bankruptcies would be 
undertaken by private receivers whose costs and remuneration the 
petitioner would be obliged to underwrite (Introduction, para. 3; 
section A, paras. 7-9). Thus, “at a stroke,” the Green Paper anti- 
cipates a manpower reduction of some 570 in the Insolvency Service, 
becoming progressively effective from 1982 onwards. Moreover, as 
it is candidly admitted that the net consequence of this transfer of 
the burden of financing the administration of civil bankruptcy would 
be a reduction in the annual number of petitions, the Government 
anticipate a “ spillover” effect to bring about a reduction (to an 
unspecified extent) in the case load of the courts (s. A., para. 12). 
The resultant procedure would thus assume the following outline: 
proceedings would commence, as now, with the presentation of a 
petition to the court by the debtor or by a creditor or creditors, 
but in addition the petitioner would be required to furnish to the 
court a nomination and accompanying form of consent, indicating 
that “a fit person ” is willing to accept appointment as receiver. 
The present petitioner’s deposit would be abolished, and instead the 
petitioner would become personally responsible for the payment of 
the receiver’s costs and remuneration (to be taxed if necessary), 
in so far as these could not be recovered out of the bankrupt’s 
realised assets (s. B., para. 1). Upon making a receiving order, the 
court would appoint the nominated receiver unless he happened to 
be considered unsuitable, in which case the hearing would be 
adjourned for a fresh nomination to be obtained. It would appear 
that the onus of finding an acceptable receiver, and of obtaining his 
consent to act, would be cast exclusively upon the petitioner. On the 
other hand, it would appear that the court is to receive minimal 
assistance in the task of achieving a timely discovery of the unsuit- 
abality of any particular nominee. In the absence of any clearly- 
defined procedure for the giving by the petitioner of advance notice 
of his intention to present a petition, it is unclear how any creditors 


82 THE MODERN LAW REVIEW [VoL 44. 


who might have significant knowledge concerning the nominee, or 
concerning other matters germane to the proceedings, are to be 
enabled to participate in the crucial hearing. Indeed, it would appear 
that the first general intimation of the making of a receiving order 
and of the appointment of a receiver would come about only 
subsequently through the action of the Department of Trade in' 
gazetting the information ex post facto (s. B., para. 2). Moreover, 
as it is further proposed to abolish the first meeting of creditors, in 
the interests of keeping down the costs (s. A., para. 15), it seems 


. likely that many creditors will be left out of the picture until a very 


late stage indeed. All this seems to leave too many loopholes which 
could occasion shortcomings of several kinds, up to and including 


- the most calculated of arrangements between, say a debtor and one 


or some creditors concerning the nomination of a person as receiver 
with a view to the latter’s carrying out a less-than scrupulous 
performance of the task allotted to him by the law. At the very 
least, there should be a provision to exclude any person who is also 
a creditor of the bankrupt from obtaining nomination or appointment 
as receiver. 

The Government also intend to render the process of bankruptcy 
administration a more continuous one, from the making of the 
receiving order onwards, by securing that the person who is 
appointed receiver shall normally come to assume the responsibilities 
of trustee in the bankruptcy, if the equivalent of a full adjudication 
is eventually forthcoming (s. B., para. 14). It is envisaged, however, 
that creditors, or the debtor himself, would have the right to object 
to such a development, and to seek an order vesting the bankrupt’s 
estate in some other person. Whether or not the proceedings 
culminate in adjudication, the receiver would take over the actual 
or constructive possession of the debtor’s property from the moment 
of the receiving order, and would semble have the right to realise 
any perishable assets without the leave of the court (s. B., para. 3). 
The debtor against whom a receiving order was made would, as now, 
be under a duty to assist the receiver in taking control of the estate, 
and would be Immediately subject to all [sic] disabilities presently 
imposed on a bankrupt, including the inability to obtain credit 
without disclosure (s. B., para. 5). The duties of the receiver would 
include all those currently imposed upon the Official Receiver, such 
as examination of the debtor’s books and records, the securing of 
the estate, the making of appropriate inquiries of the debtor and 
assisting the latter in preparing his statement of affairs, and finally 
the presentation to the court of a report on the assets and liabilities 
and the making of an appropriate application (s. B., para. 8). The 
nature of the recefver’s application would vary according to the 
state of the debtor’s affairs. If no assets existed, the recetver would 
merely seek an order that the petitioner pay his costs and remunera- 
tion (s. B., paras. 10, 11). Where the assets were insufficient to enable 
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any return to be made to creditors, the receiver would seck leave 
to realise what assets there were, and would thereby satisfy his costs 
and charges, in whole or in part, with any unmet balance to be 
made up by the petitioner; where the assets were sufficient to enable 
some return to be made, the receiver would seek a vesting order 
and would thereafter carry out the duties presently performed by a 
trustee in bankruptcy, under the (remote) control of the Department 
of Trade (s. B., paras. 12-15). If the assets are mainly prospective in 
nature, the receiver will require assent of the creditors before seeking 
the court’s authorisation to continue in office to undertake recovery - 
actions, the costs of which the creditors will collectively underwrite 
(s. B., para. 16). In the latter case, presumably only the assenting 
creditors will be required to underwrite the receiver’s costs, yet it is 
~ not made clear whether the other creditors’ act of withholding their 
consent shall ipso facto exclude them from the right to participate in 
the distribution of any assets subsequently 

It is intended that a receiving order shall remain in force for five 
years, but that earlier closure may be sought by the debtor, rather in 
the way that discharge may still be sought under the extant pro- 
cedures of the Bankruptcy Acts 1914-1926 (s. B., paras. 18-20), and 
it is also envisaged that a debtor against whom the receiving order 
has been made shall be able to avert the consequences that would 
otherwise ensue if he can gain the assent of his creditors to a 
composition or scheme which is subsequently approved by the court 
(ibid. para. 21). The Government do not indicate whether they would 
replace the existing provisions governing compositions and schemes 
with the new type of Voluntary Arrangement being developed by 
the Cork Committee, but such a development does not seem to be 
precluded either. On the other hand, the Government give no 
indication of their views on the Committee’s proposal for a D.A.O. 
which would eliminate all need for bankruptcy proceedings in the 
vast majority of cases. Indeed, the entire Green Paper is remarkable 
for its failure to answer the thrust of the Committee’s proposals with 
any semblance of reasoned arguments matching the carefully-con- 
structed, systematic case made out in the Interim Report. This is 
especially true of the Government’s unconvincing attempt to counter 
the objection that the termination of the active involvement of the 
Insolvency Service in the administration of civil bankruptcy (and 
the consequent decimation of the personnel of the Service) would 
enable fraudulent practices to flourish unchecked and without 
sanction. We are invited to believe that this would not occur, simply 
because the private receiver would have a duty to report to the 
Department of Trade any prima facie offences by the debtor which 
may come to light during his administration, and likewise the 
creditors would be expected to raise a hue and cry (Introduction, 
paras. 5-6; s. B., para. 17). But such an argument involves, first, 
several assumptions concerning the candour, integrity and perspicac- 
ity of the private receiver, whose qualities we have suggested above 
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cannot so readily be taken for granted, éspecially since he is the 
nominee of the petitioner, be he debtor or creditor. Secondly, the 
Government’s thesis that frauds will still be uncovered presupposes 
that insolvency proceedings will be set on foot in those cases where 
fraud is present, yet elsewhere in its Green Paper the Government 
is triumphantly claiming that the net consequence of its proposals 
will be a pronounced fall in the number of insolvency petitions 
presented. A non sequitur is thus perpetrated. Hard evidence of 
fraud, even where its presence is suspected, very often comes to - 
‘ light only during the coursa of the rigorous, professionally conducted 
investigations which currently take place after the making of a 
receiving order against a debtor, but the possibilities for such dis- 
coveries will be altogether excluded if no creditor can be found who 
is willing to assume the risk of underwriting the venture. A 
petitioning creditor is seldom in a position to know what the true 
state of his debtor’s affairs will turn out to be, and the prospect of 
his ultimately having to pay from his own pocket a receiver’s bill 
running to several hundreds of pounds will undoubtedly cause many 
a creditor to consider the better part of valour to be discretion. 

A further, inevitable consequence of the introduction of the 
Government’s scheme would be the virtual disappearance of the 
debtor’s petition, because very few of those debtors who are in 
extremis, financially speaking, would be in a position to furnish the 
requisite undertaking to meet the receiver’s costs and remuneration. 
Far from operating as an incentive to debtors to seck early relief, 
while they still have funds to meet the cost of undergoing bankruptcy 
on their own petition (as claimed in Chapter A., paras. 13 and 14 
of the Green Paper), it is more probable that near-insolvent debtors 
will be deterred by the: prospect of such expense, will struggle 
desperately on in their vain efforts to avert the inevitable, and will 
thereby compound the ultimate catastrophe by such practices as 
trading when insolvent, and by involving more and more creditors in 
the final phase of their ruin. It is also possible to fault the Govern- 
ment’s logic in its further claim that the proposed machinery would 
be “ at least as effective as a means of debt collection ” as the existing 
procedure (Chapter A., para. 13), This cannot be so, in view of 
the risk which creditors will be required to run of there being insuff- 
cient assets even to meet the receiver’s charges in full, and in view 
of the lack of certainty at the outset of the proceedings as to the 
eventual magnitude of those charges. The current system of peti- 
tioners’ deposits at least sets a finite limit to the expenditure which 
must be borne, in the worst eventuality, by whoever ‘is responsible 
for setting the machinery in motion. Creditors confronted by a failed 
or failing debtor do not, as a rule, respond in the fashion of a Las 
Vegas gambler, laying on yet more stake money in the hope that 
their losses will magically be restored to them. It is far more probable 
that those creditors at least who are owed small or medium-sized 
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amounts, or whose own resources are themselves limited or strained, 
would prudently abstain from casting good money after bad when 
there could be no sure guarantee that at the end of the day the 
recoverable assets would be sufficient to discharge their personal 
guarantee for the costs of the exercise, much less to return them 
any portion of their debts. The consequences from the aspect of 
debt collection are therefore more likely to be the exact converse 
of the Government’s pronounced expectation. Nor is it reassuring 
to read the Green Paper’s complacent assertion that the present 
absence of evidence of harassment of debtors by creditors taking . 
the law into their own hands is indicative of an ability to reach 
“ mutually acceptable compromises ” (Introduction, para. 3). Must 
there be corpses in the streets before the Government will accept 
the more widely-held view of the actual state of affairs which 
currently prevails, namely that the expense and inconvenience in- 
volved in all existing procedures for the recovery of debt are such 
as to bestow an undue tactical advantage upon the debtor, with the 
consequence that the creditor must usually settle for what he is 
offered, and write off the remainder as a bad debt to be passed on, 
if possible, by the (inflationary) practice of allowing a margio in 
one’s pricing policy to compensate for such predictable eventualities? 
That the disgruntled creditor refrains from acts in breach of the 
peace should earn much praise for him but none for the current 
condition of our law of civil remedies. 


Conclusion 
The Interim Report and the Green Paper are so radically different in 
their motivation and in their framework of reasoning that it is at 
times difficult to take the latter seriously as a properly thought- 
through response to the issues and proposals raised by the former. 
It is submitted that legislation along the lines of the Government’s 
current proposals for “ privatisation” of civil bankruptcy would be 
an unmitigated disaster for all interests concerned: those of debtors 
and creditors, and those of the public at large. The Green Paper 
specifically extends an invitation to all interested persons and bodies 
to submit their views promptly to the Department of Trade, and it 
is clearly important that as many persons as possible with practical 
experience in these matters should lend their voices to this debate 
while thero is still time.* The lines of the Cork Committee’s thinking 
are, it is submitted, broadly correct and deserving of support; it 
would indeed be tragic if this long-awaited opportunity to reform 
our insolvency law in line with the most progressive modern thinking 
should be mutilated through the interposition of doctrinaire, govern- 
mental policies which measure the worth of everything exclusively 
in terms of their apparent or notional cash costs. Indeed, what cash 





2 Comments on the Green Paper shoukd be sent to Department of Trade, Insolvency 
Servico Division, Room 116, Gavrelle House, 2-14 Bunhill Row, London ECLY 8LL. 


NOTES OF CASES 


CONVERSION OFF THE RAILS: Howarp E, PERRY & Co. LTD. v. 
British RaLways Boarp* 


Tux first reported decision under the Torts (Interference with Goods) 
Act 1977,2 raises a novel question in the law of conversion and 
illustrates the use of proprietary remedies to recover goods immobi- 
lised by industrial action.’ . 

The case arose during the recent LS.T.C. strike. The defendants 
were bailees for carriage of the plaintiffs’ steel. They refused to allow 
the plaintiffs to collect it from the B.R. depots at Wolverhampton and 
Brierley Hill. Their refusal was prompted by three developments in 
the dispute: the expansion of industrial action to the private sector, a 
letter by Mr. Weighell of the NUR instructing his members “to 
refuse to transport all steel, regardless of its origin”; and a clear 
intimation, given to the defendants by the NUR and other representa- 
tives of their employees, that they would “ object ” both to loading 
the steel on to the plaintiffs’ own vehicles and to allowing the 
plaintiffs’ employees to enter the depots and load the steel them- 
selves. The defendants stressed that their denial of access arose 
solely from their fears of industrial disruption. They fully conceded 
the plaintiffs’ entitlement to the steel. 

The plaintiffs sued to retrieve it Alleging conversion by the 
defendants within section 1 (a) of the 1977 Act, they claimed an order 
for delivery and damages under section 3 (2) (a) and an interlocutory 
order for delivery under R.S.C., Ord. 29, r. 2A made by S.I. 1978 
No. 579 pursuant to section 4 (2) of the Act. Despite the terms of 
motion, they sought no more than the right to remove the steel them- 
selves and to transport it to their own premises.‘ No demand was 
made for assistance in the collection, other than admission of the 
plaintiffs. 

The defence proceeded on three grounds. First that the refusal of 
access did not constitute a tort; secondly that an interlocutory order 
under rule 2A required that the goods detained be in imminent 
danger of loss or destruction; thirdly that the character of the goods 
and the prevailing industrial circumstances required the court to 
exercise its discretion against such an order. Megarry V.-C. rejected 
each contention and awarded the orders sought.’ 


1 [1980] 2 All E.R. 579. 

2 Noted in (1978) 41 M.L.R. 713. Unreported cases where reference was mado 
to the Act are Roandale v. Metropolitan Police Commissioner [1979] C.L.Y. 518 
upheld by C.A. on different grounds Jan. 1979); Anderson and Anderson v. Eerlanger 
1980] C.L.Y. 124; cf. the unreported N.Z. decision in Property Life Insurance Ltd. 
v. Edgar (1980) (Mahon J.). 

3 For an carier, unsuccessful attempt see Herold Stephen & Co. Ltd. v. Post 
Office [1977] W.L.R. 1172; (1978) 41 M.L.R. 629. 4 [1980] 2 All E.R. 579, 581-582. 

5 For the exact form of the order see ibid. at p. 588. In the ovent, the plaintiffs’ 
drivers refused to collect the steel. 
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The first defence relied heavily upon the abolition of detinus by 
section 2 (1) of the Act. Disquiet had already been expressed that 
this reduced the area of tortious misconduct towards goods,* although 
some authors believed that the change made no difference.’ The 
defendants argued thus. No wrong can qualify as a wrongful inter- 
ference with goods under section 1 unless it gives rise to an action in 
tort. No order can be made under sections 3 or 4 unless there has 
been a wrongful interference within section 1. Detinue is abolished 
by section 2 (1), and only that aspect of it which involves the loss or 
destruction of goods arising from a bailee’s breach of duty towards 
` his bailor is explicitly preserved as tortious by section 2 (2). The 
defendants contended that the only Common Law tort they had 
committed was detinue by adverse detention; a limb of the tort which 
was never wholly assimilated under conversion at Common Law. 
Their refusal was not a conversion, for three reasons: they had 
acknowledged throughout the plaintiffs’ title and right to possession 
of the steel; they were detaining only for a short (albeit indefinite) 
period, and in a manner which involved no arrogation to themselves 
of the use or enjoyment of the goods; and their detention was 
prompted by a genuine and reasonable fear of industrial reprisals. 
These considerations, according to the defendants, disclosed a deten- 
tion that at Common Law sounded in detinue alone. In 1978 ° 
such conduct ceased to be tortious and neither section 3 nor section 4 
applied. 

The defendants failed, because Megarry V.-C. was able to discover 
a “clear case of conversion.” * In his view, this was a plain and 
unjustified detention, consciously adverse to the plaintiffs’ acknow- 
ledged possessory rights, which was calculated to endure for an indefi- 
nite period and thus indefinitely deprived the plaintiffs of the posses- 
sion and use of their steel. 

“The defendants are denying the plaintiffs most of the rights 
of ownership, including the right to possession, for a period which 
is plainly indefinite... . A deni of possession to the plaintiffs 
does not ceass to be a denial by bein accompanied by a state- 


is no brief wi olding made merely in order that the defendants 

may vi the plaintiffs’ title . . . or for some other purpose to 

confirm 1 delivery of the steel ‘would bo paaa Purpose to 

-withholding despite the plain right of the plaintiffs to the owner- 

Le core the steel, on ae grounds that the 

en ear unpleasant consequences i not deny the 
plaintiffs what they are entitled to.” 2° re % 


Further, Megarry V.-C. held that the restriction of rule 2A to cases of 
threatened loss or destruction was unwarranted, and he instanced a 


; Spay Batlment (1979) pp. 1018-1019, I 
e.g. Lawson, Remedies of Englith Law (2nd ed. 123-124; Welr, Cazeboo 
on Tort (4th aL), pp. 401-402. yes , 
3 £, 2 came into force on Jme 1, 1978: S.I. 1978 No. 627. 
* [1980] 2 All E.R. 579, 583, 
10 Ibid. at pp. 583-584, 
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number of situations (like gradual deterioration) in which an inter- 
locutory order might be awarded beyond that limitation. He agreed 
that the award of such an order was a matter for the court’s dis- 
cretion, but held that present circumstances justified it. Although the 
steel was of an ordinary commercial character and its deprivation 
could normally be compensated by an award of damages, the current 
situation was exceptional because steel was virtually unobtainable else- 
where. “If the equivalent of what is detained is unobtainable, how 
can it be said that damages are an adequate remedy? ” #4 

Nor, in Megarry V.-C.’s view, were the feared acts of retaliation as ` 
serious or imminent as the defendants contended: the threat was, at 
most, an indirect one, which might fail to materialise in view of the 
limited quantity of steel involved and the “ once-off”’ nature of the 
collection. A court should demur to refuse an order for the restora- 
tion of property simply because the detainer genuinely fears the 
implementation of an indirect threat of intensified industrial action. 
There may be exceptions, but generally, “ As in Beatty v. Gillbanks 

. the unlawful must yield to the lawful and not vice-versa.” = 

Megarry V.-C.’s reasoning is characteristically persuasive," al- 
though it is doubtful whether the question of initial liability was as 
straightforward as he evidently believed. A mere acknowledgment of 
the claimant’s title, coupled with an assurance that his goods will ulti- 
mately be surrendered, cannot normally excuse what is otherwise a 
conversion. Nor does it seem acceptable to limit rule 2A in the 
manner proposed by the defendants. However, there are some curious 
anomalies in his judgment. For example, he never seriously examines 
the validity of the defendants’ misgivings as a substantive defence 
to the action in conversion beyond a simple, flat denial that they 
justify the detention.‘ Admittedly, there is a fuller analysis in rela- 
tion to the discretionary order, and some of the observations on this 
point are phrased widely enought to apply to initial liability. The 
impression remains, from their perfunctory dismissal on the sub- 
stantive issue, that they did not receive due weight. It would be 
unfortunate if the inference were drawn that the exertion of pressure 
on an alleged converter is relevant solely to remedy and not to 
substantive wrong. If a prima facie act of conversion be committed 
against A by B under direct and extreme coercion from C, B will 
surely have a defence against A, whether the wrong occurs by 
original asportation or subsequent detention. The sole issue is the 





11 bid. at p. 586. 12 Ibid. at p. 587. 
13 Although it might have some curious consequences: e.g. tho defendants 
Presumably became insurers of the steel, from the 
under Shaw & Co. Lid. v. Simmons & Sons Lid. [1917] 1 K.B. 799; Mitchell v. 


Ealing London Borough Council [1 2 WLR 999. 

14 “For the defendants to withhold the steel from the plaintiffs is a wrongful 
interference with goods . unless the reason for the witbholding provides a 
justification. I cannot seo that it does.” : [1980] 2 All E.R. 579, 584. 


15 Cf. Smith v. Young (1808) 1 Camp. 439; Rushworth v. Tayior, idee 3 QB. 
674; Edward vy. Hooper (1834) 11 eee 367, per Parke B.; “There cannot 
be an effectual demand and and refusal, unless the party has at tho time possession of 
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necessary measure of coercion. One would have welcomed some 
pronouncement on the ambit of the defence and, since this was a 
case of contractual bailment, upon its relationship with both the 
doctrine of frustration and the definition of a reasonable time for 
delivery.** 

Megarry V.-C. also makes some questionable generalisations about 
the operational sphere of individual chatted torts. It is highly doubtful 
whether every instance of detinue arising from an unjustified refusal 
to surrender goods upon a reasonable demand was also a conversion.’” 
Much depended upon the period, purpose and manner of the deten- 
tion. Such an equation holds good for the great majority of cases and 
there are, indeed, decisions where the two forms of liability are dis- 
cussed interchangeably," but’ the better view is that a wrongful 
detention is merely evidence (albeit very good evidence) of conver- 
sion.!* If this be correct, detinue had an existence independent from 
conversion and section 2 (1) has reduced the spectrum of civil wrongs 
to goods. It is submitted that the equation should be confined to 
cases factually closer to Howard Perry, where the proposed detention 
was indefinite (albeit temporary) and the claimants’ title beyond doubt. 
Megarry V.-C.’s account of the relationship is too broad; the aboli- 
tion of detinue was almost certainly a mistake.*° 

Again, the observation that there was here ‘‘ a detention . . . which 
is consciously adverse to the plaintiffs’ rights, and this seems to me 
to be of the essence of at least one form of conversion ” ™ should 


the goods, and has the means of delivering them up.” Seo further Halsbury, Laws 
(Grd ed.), VoL 38, p. 781; Alcia Hosiery Ltd. v. Brown Shipley & Co. Ltd. [1970] 


1¢ This might have been reference to the 
impHed terms of the contractual An example of a strike as an 
epson in the qúantiicaton of. reasonable tir ” under a contractual duty to 

cargo is Hick v. Raymond and Reid [1893] A.C. 22 (ELL.); seo aho 


Charnock v. Liverpool Corporation [1968] 1 W.L.R. 1498, 1506, 1507; cf. The Arawa 
[1977] 2 Lloyd’s Rep. 416. j 
17 [1980] 2 All ER. 579, 584, citing with ee a sree E T 


approval in Clayton v Roy [ ]2 
v. Hooper (1843) 11 ML.W. 364, 367, i 
[1948] 2 All E.R. 89, 92, J. (reversed on other grounds [1949] 1 K.B. 
550, but see Somervell . at p. 570; and Mogarry V.-C. at [1980] 2 A ER. 579, 
583). 

20 Recent cases where detinue may have occurred (actually or notlonally) without 
conversion, are Davis v. Hampshire Police Authority [1978] C.L.Y. 3024; Harold 
Stephen & Co. Lid. v. Post Office [1977] 1 WLR. 11722; Roandale v. Metropolitan 
Police Commissioner [1979] C.L.Y. 518 (upheld subsequently on different 
by C.A.). Cf. Deal Fe tion 582, per Megarry V.-C.; Bryanston Leasings 
Ltd. v finance Lid. [1977] RT.R. 45. 

a1 LALER IN, 584, 


E 
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not be taken to mean that whenever someone in possession of 
another’s goods denies access for retrieval to the admitted owner 
there is necessarily a conversion. There are strong judicial statements 
that an incoming occupier who, without asserting any personal 
dominion, denies the outgoing occupier the right to retrieve goods 
left behind on the land commits no conversion. The use of the 
word “ rights” in this context arguably begs the question: the fact 
that the claimant enjoys full proprietary or possessory rights in the 
goods does not necessarily mean that he is entitled in law to recover 
them. 

Finally, the cited definition by Bramwell B. in Hiort v. Bott™ is 
too wide. Not every “ unauthorised act which deprives another of 
his property permanently or for an indefinite time” will constitute 
conversion. For example, as in the Empire Mile End case,“ there 
may be no transaction from which an authority could be inferred; 
and conversion still may not issue (even after s. 2 (2) ) for certain of 
a bailee’s defaults which do not involve a direct dealing with the 
goods: for instance, the loss of keys to a depository, which delays 
delivery indefinitely. 

N. E. PALMER 


EUROPORNOGRAPHY—F@ST REFERENCE OF THE House oF LorDS 
TO THE EUROPEAN COURT OF JUSTICE 


THE appellants, Henn and Darby, were convicted at Ipswich Crown 
Court of a variety of offences connected with the trade in porno- 
graphic materials.* Their appeal concerned, inter alia, a specific 
conviction under section 304 of the Customs and Excise Act 1952 
and section 42 of the Customs Laws Consolidation Act 1876.7 The 
appellants argued that the 1876 prohibition was contrary to the free 
movement of goods provisions in Articles 30-36 EEC which, in 
general, prohibit quantitative restrictions on imports. 

The Court of Appeal rejected the appeal, refused to make a 
reference and upheld the conviction. Even though the same sub- 
stantive result was reached after the subsequent appeal to the House 





13 e.g. Wilde v. Waters (1855) 24 LJ.C.P. 193, 195, per Maule J.; British 
Economical Lamp Co. Ltd. v. Empire Mile End Ltd. (1913) 29 T.L.R. 386. Cf. 
Fitzgerald v. Kellion Estates Pty. Ltd. (1978) Unrep. (N.S.W. Court of Appeal) 
and see England v. Cowley (1873) L.R. 8 Ex 126. 

23 (1874) L.R. 9 Ex. 86, 89, cited by Megarry V.-C. at [1980] 2 All E.R. 579, 583. 
The definition, a , was reed upon by counsel for the defendants, but Mogarry 
V.-C. cites it without disapproval, Other, moro limited definitions were also cited by 
the kamod Vice-Chancellor. 

™ Supra, note 22. 

1 R. v. Henn and Darby [1978] 2 CM.LR. 688 (C.A): [1980] 2 All BR. 166; 
[1980] 2 WLR. 597 (ELL. and E.C.—Caso 34/79). Comments: Gravells (1978) 3 

. 442: Mulcock and Brewer (1978) 42 J.P.N. 568. Faull (1980) CDE. 438. 

2 The 1876 Act prohibits importation of indecent or obscene materials, The 1952 

Act establishes the criminal offence for evading the prohibition. 
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of Lords and reference to the European Court of Justice, the Court 
of Appeal decision will be recorded as a regrettable episode in the 
interpretation of Community substantive and procedural law by a 
British Court.* 

On appeal, the European Court, for the first time, through the 
historic reference of the House of Lords, had to consider the limits 
of the public morality exception (Art. 36 EEC) to the prohibition 
on restrictions to movement of goods (Art. 30 EEC). 

The free movement of goods regime of the EEC is neither absolute 
` nor uniform. First, restrictions based on defined criteria are per- 
mitted; secondly, in the absence of an EEC harmonisation measure, 
national local standards may, within limits, determine the scope of 
these restrictions. 

Thus Article 36 exempts in its first limb (Art. 36 (a) ) prohibitions 
or restrictions on imports justified on grounds of public morality, 
public policy, health etc. Where there is no competing national 
product the only question to be asked is whether the restrictions 
imposed by the Member States are justified in terms of the criteria 
set out in Article 36 (a). Although national, the restrictions must 
stil comply with overall Community standards. First, they must, . 
as a matter of Community law, come within the actual list of 
headings in Article 36 (a). Secondly, they must comply with 
Community “ general principles” such as proportionality (reason- 
ableness).* 

. Addressing themselves to these problems their Lordships inquired 
in the second and third questions to the European Court * whether, 
in general, prohibitions on pornography came under the derogations 
allowed in Article 36 (a) * and whether a unitary customs prohibition 
could be maintained despite the difference of standards within the 
United Kingdom. The House was clearly perturbed by the arguments 
(1) that the multiplicity of standards prevented the definition of any 
clear rule of public policy/morality,’ and (2) that a customs measure 
concerning the whole of the United Kingdom but adopting one of 
the internal variations would not be justified in terms of, say, 
proportionality. In its reply the Court of Justice, confirming the 
local standard principle,’ said that, in principle, prohibitions on 
pornography “‘. . . as understood by domestic laws’’ came within 
the public morality derogation of Article 36. Given the expanding 


3 Cf. Gravells note 1 supra. But see now R. v. Thompson [1980] 2 All E.R. 102, 
105 


4 The appellants argued that only necessary measures wero justified: at p. 620 
G.H., seo also Caso 148/78 Ratti [1979] E.CR. 1629, 1 per Raichl A.G. and 
cascs cited therein. The better view is of Warner A.G. at pp. 61 

5 Questions 1 and 7 will not be treated. 

€ Although the reference mentioned public policy the reply was confined to public 


* This follows a trend in jurisprudence. cf. Handyside case E.C.H.R. Dec. 7, 1976 
Series A. No. 24; Hamling v. U.S. 418 U.S. 87 (1974). 
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Human Rights jurisdiction of the European Court it is possible that 
certain other forms of customs censorship will be held contrary to 
Community law. The Court also stated that “*. . . such prohibitions 
may lawfully be applied to the whole of [the] national territory even 
if, .. . variations exist between the laws in force in the different 
constituent parts of the Member State concerned.’ As a matter of 
principle a Member State may construe a unitary external concept 
as reflecting its “ policy” despite ‘‘certain differences” *° in its in- 
ternal system. This statement of principle does not preclude the 
Court from finding in other situations that the variations are so great 
that unitary implementation thereof would be disproportionate and 
unreasonable. 

Respect for local standards may be a wise policy. But can these 
import controls be justified if the internal restrictions on -porno- 
graphy are more lenient? 

When considering Henn and Darby one must recall that porno- 
graphy is a flourishing multi-million trade in Britain and in Europe. 
The main problem arises because of the different standards applied 
to “national” pornographic material as against imports. The 
standards differ in three respects. 

(a) As regards published material, on importation alleged porno- 
graphy is treated acording to a restrictive standard (A) expressed in 
the words “‘ indecent or obscene.” Internally, at least in England and 
Wales, the more liberal standards (B) may be used, namely the 
1959 and 1964 Obscene Publication Acts, which use ‘* obscene ” in a 
narrower sense of tending to “deprave and corrupt”; Further, 
obscene publications might be shown to be in the public good for 
certain specified reasons and exempt from any prohibition. Thus, 
the same “soft pom” which may, subject to certain restrictions, 
circulate in England under the lenient standard (B) could be pro- 
hibited under the strict standard (A) imposed by the customs 
legislation. 

(b) There is a variation of standards within the United Kingdom. 
Legally (and as a matter of prosecution policy and judicial and jury 
attitudes) there are differences between say the Isle of Man and 
England and Wales. These variations, as we saw, caused a problem 
in defining a coherent standard to be reflected in a unitary customs 
law which, if adopting the most restrictive test, could have been 
thought to be disroportionate. In addition local traders could perhaps 
confine their operation to a “ liberal ” constituent part, whereas the 
importer could not legally penetrate any part of the United Kingdom. 

(c) Finally, whereas mere possession of pornography is not an 
offence within the United Kingdom it does constitute an offence to 
possess pornography at a customs entry. There would appear to be 
a prima facie case of discrimination. 


? Recital 17 of judgment. 
10 Recttal 16 (emphasts added). 
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The second limb of Article 36 (Art. 36 (b)) deals with this situa~ 
tion. Although both limbs of Article 36 constitute ultimately one test, 
—in the sense that it is meaningless to speak of a “justified ” 
restriction (Art. 36 (a)) which constitutes arbitrary discrimination 
and is thus unjustified 7*—it may, for analysis purposes be useful to 
keep them separate. Article 36 (b) provides that a restriction which 
on its face might appear, under Article 36 (a), to be justified will 
not be so if it “ constitutes a means of arbitrary discrimination or a 
disguised restriction on trade.” In some occasions discrimination is 
foreseen. The crucial question is in defining and applying a test of 
arbitrariness. Warner A.G. suggested here as well a test of propor- 
tionality and reasonableness." Thus e.g. it is clear that so long as 
Britain is free of rabies there would be no purpose in subjecting 
local animals to rabies control as is the case with ‘imported” 
animals, 

Coming then to this central issue the House, in question 4, asked 
whether a prohibition justifiable in terms of the public morality and 
policy clause of Article 36 (a) and imposed with that purpose could 
nonetheless violate Article 36 (b). 

Question 5—assuming an affirmative reply to question 4—sought 
to establish whether in fact the three different discriminations result- 
ing from the different standards amounted to arbitrary discrimination 
within Article 36 (6) and in question 6 the House asked whether 
a possible administrative difficulty of customs officials in applying 
the internal (more lenient) test would be relevant to the test of 
arbitrariness (implicity suggesting that it might render the discrimina- 
tion not unreasonable and thus not arbitrary). 

In this case there was no- actual discrimination: the materials 
imported were not for personal possession and were of such a nature 
that trading therein would constitute an offence anywhere and under 
any standard in the United Kingdom; the questions were thus 
hypothetical, aimed at clarifying the law. 

’ All three manifestations of discrimination were treated by the 
European Court as one for the purpose of adjudicating whether they 
violated Article 36 (b). The European Court in Recital 21 declared 
that the function of Article 36 (b) is to prevent permissible “... 
restrictions on trade based on the grounds [in Art. 36 (a)] from 
being diverted from their proper purpose and used in such a way as 
either to create arbitrary discrimination . . . or indirectly to protect 
national goods.” A strict reading of Article 36 (b) would suggest 
that it is concerned with objective results viz “ such prohibitions... 


shall not... constitute . . .” The European Court however seemed 

11 At p. 608, per Warner A.G. 

18 At p. 612. 

13 The Taises a host of problems: tho possibility of having a public 
standard full cofminal law and the relevance of discretion 
in applying the internal law and customs law so as to achieve possibly de facto 

are but two. 
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to prefer as a criterion for the application of Article 36 (b) a test of 
intentional abuse. This is confirmed when the European Court says 
that “‘ creating discrimination . . . is not the purport of a prohibition 
such as that in force in the United Kingdom ” and that “ the customs 
law cannot be regarded as a measure designed to give indirect protec- 
tion to some national product. . . .° In other words, if there is no 
intentional abuse Article 36 (b) will not apply 

The following objections can be made to this test of intent. First, 
it is extremely difficult as a matter of fact (‘‘impracticable, un- 
realistic ”) 15 to ascertain the intention behind laws. Secondly, the 
conceptual confusions over motive and intention are notorious.** The 
Court concluded as a matter of fact, that the United Kingdom 
Custom laws were not designed to discriminate or constitute a 
restriction to trade and thus did not come within Article 36 (b). 
Questions five and six on this reasoning become superfluous. 

But, if United Kingdom customs laws, even if motivated by 
concern for public morality, necessarily produce discrimination can 
they really be said to lack this “mental element” and not to be 
designed to discriminate? Only local pornography manufacturers 
and the Inland Revenue (which taxes their profits) are likely to - 
rejoice in this reasoning. A policy or law can be well-intentioned 
and remain arbitrary. Warner A.G.’s reasonableness test must be 
preferred." 

Looking at the Court’s formal answer to question four discloses 
further difficulties and perhaps even a contradiction. If, the European 
Court concluded in Recital 22, an import prohibition is justifiable 
on grounds of public morality (satisfies Art. 36 (a)) and if it is 
imposed with that purpose (no intentional abuse) the enforcement 
of that prohibition cannot constitute a means of arbitrary discrimina- 
tion. This would be a faithful reflection of the reasoning in Recital 
21. The Court, however, added one crucial qualification namely that 
this would be the case only “‘. . . in the absence within the Member 
State concerned of a lawful trade in the same goods.” Here, the 
European Court seems to be backtracking or even negating the 
significance of the intention test. For if there is no lawful trade, 
no question of discrimination arises under Article 36 (5) and we need 
not be concerned with the purpose and design of the restrictions. If, 
on the other hand, there is lawful trade within the State (i.e. there 
is prima facie discrimination) the fact that the prohibition on 
imports was introduced with the purpose of protecting public 
morality would not, per Recital 22, save it from constituting a means 
of arbitrary discrimination or a disguised restriction to trade between 
Member States. 

Is the European Court saying that the latter case will constitute 
arbitrary discrimination giving thus a strict, albeit indirect, reply to 

15 At p. 609A, Warner A.G. 

18 Cf, e.g. & Hogan, Criminal! Law Grd od., 1973), at p. 53. 

17 Note 12 supra. 
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question 5? Or is it alternatively saying that it might amount to 
arbitrary discrimination in which case the problem of the criteria 
of “ arbitrariness” and the latitude of the local standard remain 
unanswered. Regrettably, the Court did not reply to question six, 
which might have shed light on this problem. 

A possible solution to the contradiction may be found in Recital 
21 where the European Court as a matter of fact concludes, “ on a 
comprehensive view,” that there is no lawful trade in indecent or 
obscene (standard A) goods in the United Kingdom. This, in effect, 
amounts to a finding that there is no discrimination—arbitrary or 
otherwise—between customs and internal law. This solution is un- 
satisfactory. First, the European Court would seem to have taken 
a leaf out of the Court of Appeal’s book: imeptly interpreting 
national law which is a task not entrusted to it and depending on 
customs practice probably flying in the face of facts. Secondly, the 
European Court was thus enabled to evade the main problem 
encapsulated in question 5, regarding the criteria for the application 
of Article 36 (b) where lawful trade does exist. 

Equally unsatisfactory remains the issue of discrimination relating 
to “ possession ” ; if intentional abuse, as the test for applying Article 
36 (b), is the ratio of the decision then this last type of discrimination 
will be permissible as well. If, however, the judgment turns on the 
existence or absence of lawful trade one could argue that to the 
extent that trade discrimination is forbidden an equal result should 
be applied to individual possession." 

The House, on its first reference, gave the European Court an 
opportunity to clarify a sensitive issue of Community law. Why the 
European Court, despite an inspiring and comprehensive opinion of 
the Advocate General, chose to evade these issues remains a matter 


for speculation. 
J. H. H. WELE 


THE STATUTORY CHARGE UNDER SECTION 9 (6) OF THE 
LEGAL Amp Acr 1974 


SECTION 9 (6) of the Legal Aid Act 1974 gives the legal aid fund a 
first charge on any property recovered or preserved for the assisted 
person, except where excluded under regulations. The amount of 
the charge is the net liability of the legal aid fund, that is, the amount 
expended on legal services for the assisted person less any contribu- 
tion paid and any costs recovered. Regulation 18 (10) of the Legal 
Aid (General) Regulations 1971 now provides that for various orders 
in matrimonial proceedings the first £2,500 of any property recovered 
or preserved shall be exempt from the charge. The philosophy behind 
the charge is to place an assisted person in broadly the same position 

18 Individual personal im constitutes a of trade between 


possession qua port 
the Member States: Arts. 30-36 speak of “‘ trade ” rather than “ traders.” See 609, per 
Warmer A.G. 


Jan. 1981] NOTES OF CASES 97 


as an unassisted person; in each case the net gain from proceedings— 
award less costs payable—will be similar. The rationale of the £2,500 
exemption is to ensure that the beneficiary of a matrimonial order 
will always retain sufficient capital to form the basis of providing a 
home or establishing a fund to provide for the family. In Hanlon V. 
The Law Society the House of Lords clarified the uncertainties left 
by the Court of Appeal’s attempt * to sort out the application of the 
statutory charge to a property transfer order under section 24 (1) (a) 
of the Matrimonial Causes Act 1973. 

The first issue faced by the House was whether property could be 
said to be “ recovered or preserved ” by the process of judicial redis- 
tribution of family assets ancillary to divorce proceedings. Donaldson 
LJ. dissenting in the Court of Appeal* considered that the process 
was not one in which it could properly be said that any property was 
recovered or preserved. But the House was unanimous in holding 
that property is recovered or preserved in this case drawing con- 
siderable support from cases under the Solicitors Acts.‘ 

The second issue was whether the charge applies to the whole of 
property or only to part. The House found unanimously that the 
charge applies only to such part of the property as is in issue, but 
it will be for all costs arising under a certificate “to prosecute a 
suit for divorce.” * If part is to be excluded from the charge, it is 
essential for the court “to adjudge the beneficial interests in property 
the subject of the order.” * 

The final question was the extent of any discretion available to the 
Law Society in the enforcement of the charge. All their Lordships 
concluded that the Law Society had a discretion to defer enforcement 
of the charge and to accept a charge over substituted security. This 
was because the Law Society, as proprietor of the charge, was trustee 
for the legal aid fund and could have regard to the social purpose 
of the legal aid scheme in deciding how to enforce the charge. 

The court was clearly anxious to give some relief to Mrs. Hanlon’ 
but could in the event only provide a palliative. The judges were 
clearly unhappy with the result, which Lord Scarman called a 


1 EA 2 WLR 756 (Fam.D., C.A, and H.L); [1980] 1 All BR. 763 (C.A); 
2 All E.R 199 (EL.). See also Hanlon v. Hanlon, [1978] 1 W.L.R. 592; 
[1978] 2 All E.R. 889 (C.A). 
2 See Hansen, “ Chaos and Confusion.” [1990] L.A.G.Bull. 6. 





Solicitors Act 1974 empowers a court to declare a solicitor entitled to 
his taxed costs on any property recovered or preserved in the suit. It is 

realise that the court has a discretion whether or not to declare the charge, whereas 
under the legal aid scheme the charge arises automatically, and the Law Society has 
wer to waive it. 

Seo Legal Aid Handbook 1976, at pp. 181-182, 

© Per Lord Simon of Glaisdale [1980] 2 W.L.R. 756, 803; [1980] 2 Al E.R. 199, 


1 Mrs. Hanlon’s difficulties were the cause of comment in the 28th Legal Ald 
Reports [1971-78] H.C. 5 (1979-80), at pp. 4 and 87, and 29th Legal Aid 
Annual Reports [1978-79], H.C. 309 (1979-80) at pp. 8 and 72. 


Vou. 44 (1) 4 
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' “ poverty trap.” * In a rare call for reform, the judges recommended 
in the strongest terms a legislative change to remove the inequities 
which may emerge from the operation of the charge. 

The charge can give rise to many difficulties and anomalies and 
these are aggravated in matrimonial cases because costs are seldom 
awarded. Furthermore the amounts recouped by the legal aid fund 
from the operation of the charge in matrimonial cases are much 
greater than in other cases.” One illustration of an anomaly is that 
where the net liability of the fund is less than the £2,500 exemption, 
the charge does not apply even if a sale is postponed and on sale 
at a later date both husband and wife receive a sizeable capital sum 
because of increased Property values. But if there is some equity 
available to meet part of the charge after deduction of the £2,500 
exemption, the charge will apply and the legal aid fund will be 
able to share at some later date in the fruits of increasing property 
Prices.** 

Following Hanlon there is a Possible catch for a party Offering a 
substitute security. The fund’s charge on the substitute property will 
Presumably rank first leaving the building society with a second 
charge." It remains to be seen how willing building societies will be 
to lend in such circumstances. 

It is always difficult to avoid anomalies and there will always be 
cases falling near a borderline where those escaping the charge are 

by comparison with those just caught. Most of the 
ies seem to arise for one or more of the following reasons: 
(1) the amount of the exemption is too low; (2) some legal advisers 
still fail to appreciate the interaction of the charge, social security 
benefits and tax implications in advising matrimonial clients on the 
division of property on marriage breakdown in such a way that each 
has the best chance of securing reasonable accommodation and 
Maximising income; and (3) the existence of a system which enables 
costs to escalate so as to eat away at the equity in the matrimonial 
home. 
‘Family courts better equipped than present courts to distribute 
family assets where the parties cannot agree this are the real solution 
to the last problem, but there is no prospect of an early introduction 


realistic chance of implementation. Abolition of the statutory charge 
seems to be a non-starter. The Law Society wishes to retain the 
charge, seeing it as a major contributor to keeping costs to a minimum, 


s [1980] 2 W.L.R. 756, 803; [1980] 2 All E.R. 199, 212. 
* Seo Appendix 20 to 29th Legal Ald Annual Reports [1978-79], H.C. 309 


(1 R 

1° Tho application of the charge in this type of caso was explained in a letter 
from the Law Society to the writer, 

17 Tt has been suggested that, oren though the Act talks of the charge as a “ first 
charge,” it would not rank ahead of an existing mortgage. Seo E. Matthews and A. 
Oulton, Legal Ald and Advice (1971) and Second (Cumulative) Supplement (1978) at 
p. 351. But where a substitute security is accepted, it would presumably rank first. 
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particularly in matrimonial cases. The proposed solution must not 
erode the social objectives of legal aid while taking care that an 
assisted person is not unreasonably advantaged by comparison with 
the unassisted person. 

The following tentative solution is based upon the grant of a broad 
discretion to the Law Society over the enforcement of the charge. 
The exercise of the discretion would need to be governed by a com- 
prehensive code of practice so that practitioners and clients could 
have some realistic expectation as to how cases would be treated. 
The discretion would apply to the operation of the charge generally 
and need not be limited to matrimonial cases. 

1. The amount of the exemption should be raised to £10,000 and 
should be index-linked. The figure not only offers a significant contri- 
bution to meeting housing need, but also co-incides with the limit 
proposed by the Royal Commission on Legal Services as the free 
limit of capital in assessing eligibility for legal aid.” 

2. The exemption should be extended to all cases where a house 
subject to the charge will be the principal residence of an assisted 
person. 

3. Interest should be chargeable at a prescribed rate from a date 
three years after the application of the charge.’* 

4. The Law Society should have the following discretion : 


(a) to defer enforcement of the charge; 

(b) to accept substituted security for the charge **; 
(c) to accept payments of interest only; 

(d) to require payments of capital and interest; 
(e) in cases of real hardship to waive the charge. 


Obviously the Law Society, in managing the legal aid fund, is not 
running a business, but the current regime is such that there is an 
economic advantage in delaying redemption of the charge as long as 
possible regardless of the means of the assisted person. The charging 
of interest after three years would encourage repayment of the charge 
and provide the legal aid fund with extra funds, while the provision 
of an interest free period should avoid hardship. The repayment of 
capital and interest would normally be required after the interest free 
period. The level of payments could be determined by reference to 
the amount of disposable income that would be required as a con- 
tribution on an application for a legal aid certificate in that year. 


Gare, Report of the Royal Commission on Legal Services, Cmnd. 7648, para. 


(1980) 77 L.8.Gaz. 1071. 
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This is, of course, based on a year’s resources and is normally paid 
to the legal aid fund by monthly instalments over a year. Where the 
figure proved to be nil or a smaller sum than that needed to meet 
the interest chargeable, the Law Society should be able to waive the 
interest unpaid so that the amount of the charge did not escalate to 
an enormous figure. 

If the development of such discretion proved to be an attractive 
proposal, a discretion might also be permitted in other cases not 
dealt with above, such as the case of an instalment order for payment 
of damages by an uninsured tortfeasor in a personal injuries cases, 
where currently it may be years before the victim receives any com- 
pensation. If the Law Society was permitted to take the last slice 
rather than the first, the hardship to the victim would be mitigated. 
This would require legislation as would the discretion to waive the 
charge altogether, but the other matters would only require amend- 
ment to regulations. 

The Hanlon case has highlighted the difficulties of achieving fair- 
ness in the operation of the charge and there is now a strong case 
for a thorough-going review of its application. There is no simple 
solution, but it is suggested that discretion exercised in accordance 
with a comprehensive code of practice would avoid most of the 
instances of obvious unfairness where the social objective of legal 
aid is defeated by the automatic claw-back provisions of the statutory 
charge. 


Rosin C. A. WHITE 


DAMAGES FOR DELAY IN COMPLETION 


A AGREES to buy a house from Z. A agrees to sell his present house 
to B. B agrees to sell his house to C. C agrees to sell his house to D. 
It is a chain. The completion date is fixed. Everybody manoeuvres 
and arranges so that everybody can move on the same day, the 
situation is a bit “ taut.” Alas, somebody is not ready, he is unable 
or unwilling to complete on the agreed completion date. If all the 
moves in the chain can be postponed to a later agreed completion 
date, which is satisfactorily honoured, no great damage will be done. 
After all, everybody knows that there may be some difficulty and 
delay in completion, it happens frequently. But a serious mishap 
may occur. A cannot in time raise the extra money he needs to buy 
from Z. So A does not complete with B. B in turn therefore does 
not complete with C. Unfortunately, C has already completed with 
D, C has yielded up possession to D, and so C is temporarily homeless 
and must find hotel accommodation for himself and his family and 
storage for his furniture. That was the essence of the situation in 
Raineri v. Miles.* Completion notices are served along the line, 

1 [1980] 2 W.L.R. 847 (HLL.). C. T. Emery [1978] Cony. 144. David Hayton [1980] 
Camb.L.J. 21 (C.A.). Angela Sydenham [1980] Conv. 77 (C.A). BL W. Wilkinson 
(1980) 130 New LJ. 108 (C.A). Pecuniary compensation for for failure to complete 
a contract for the sale of land, A. J. Oakley [1980] CLJ. 58-87. For vacant 
possession see [1980] Cony. 4. 


Jan. 1981] NOTES OF CASES 101 


eventually A raises the money he needs, and all the transactions are 
completed, albeit belatedly. Have there been any breaches of 
contract? What are the remedies? 

The vendor fails to complete on the agreed completion date. He 
is in breach of contract. He does not have a reasonable time there- 
after in which to complete. He is liable in damages for the foresee- 
able loss suffered by the purchaser. The hitherto popular view to the 
contrary is wrong. 

The vendor fails to complete, so the purchaser serves a completion 
notice, making time of the essence after 28 days. The vendor still fails 
to complete. For this further and more serious breach, constituting a 
repudiation on the part of the vendor, the purchaser is now entitled 
to damages and to specific performance, or rescission, and return 
of deposit. The completion notice does not substitute a new comple- 
tion date. It merely gives rise to an additional remedy in the event of 
failure to comply in due course. 

The damages for delay may not be insubstantial. If the trouble 
arose because of defective title (defect not the fault of the vendor) 
only nominal damages are recoverable, i.e. wasted expenditure, under 
the rule in Bain v. Fothergill.* Because of the difficulty in making 
title it would be unfair to make the party in default pay for the 
deficiencies of our conveyancing system, so it is said. These days, 
with a short root of title (15 years), relatively simple urban con- 
veyancing, registration, and insurance, the difficulty of making title 
might be thought to be somewhat exaggerated, and unduly to favour 
the vendor. But a vendor will not obtain an order for specific per- 
formance against a defaulting purchaser if the vendor has not 
disclosed a defect known to him.’ 

It was argued in Raineri v. Miles that, as in conveyancing time is 
not of the essence, there was no breach of contract until the remedy 
of specific performance or rescission arose. The common law rule 
of punctuality had been superseded by the equity rule of postpone- 
ment until breach of a time of the essence stipulation. No, said the 
House of Lords, after the fusion of the rules of law and equity in 
1875, and equity prevailing, the common Jaw remedy of damages for 
breach of contract remained, entirely compatible with the equitable 
remedies of specific performance or recission,‘ subject to a minimum 
time condition. Any other result would be contrary to common 
sense, principle and authority.* 

Equity did not take away common law rights, it merely 





2 (1874) LR. 7 H.L. 158. AVG Management Science V. Barnwell Development 
[1979] 1 W.L.R. 330, In. defence of Bain v. Fothergill, C. Emery [1978] Conv. 338. 
The anomalous rule in Bain v. Fothergill, Angela Sydenham [1977] 41 Conv. 341. 

3 Faruqu v. English Real Estates [1979] 1 W.L.R. 963. 


2 WLR. 487 (HL). 
s C., T. Emery [1978] Cony. 144, 160. 
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ameliorated the asperities of the common law, it merely restrained 
the enforcement of certain remedies for breach. Unlike the common 
law, in equity time is not of the essence, though it can be made so.* 
The Judicature Act 1873 did not alter the substantive law." 

The reason for the breach is immaterial. Whether the party in 
breach is at fault or not, whether he was reasonable or not, is 
immaterial. Failure to complete is a breach of contract, and the 
party in breach is liable (subject to Bain v. Fothergill). 

Naturally the victim of a breach of contract must try to mitigate 
the loss so far as possible. For the purchaser of the vendor’s house 
to give up possession to his own purchaser when he knows that his 
‘own vendor is unable and unwilling to complete is imprudent, despite 
the liability to damages. He should sit tight until it is all sorted out. 
However, if his purchaser serves a completion notice on him then 
he will have to give up possession, or lose the sale, whether or not 
he can get into his vendor’s house. But if the victim does give up 
possession of his house on the original agreed date then the loss can 
be passed along the chain to the real culprit. If the chain completion 
date can be deferred by agreement, and is in fact carried out, then 
the loss suffered by the parties in the chain as a result of the delay 
may be minimal. 

The same principles *pply where it is the purchaser in default, 
and not the vendor (aś in Raineri). Prima facie forfeiture (and 
resale to a third party) would appear to apply only when specific 
performance or rescission are applicable, i.e. after the expiry of the 
completion notice, subject to any contractual terms to the contrary. 

The proposition that an agreed completion date is a “ mere target 
date” has been decisively rejected. The traditional rather casual 
attitude towards the completion date will now have to be altered. 
The contract means what it says. Failure to complete means damages 
at the very least. Parties to a conveyancing contract may agree 
to insert a special clause to the effect that failure to complete shall 
not ground a claim in damages unless a notice to complete has 
expired." Whether a party is willing to agree to such a clause will 
probably depend upon the market and the bargaining strength of the 
parties. Limitation upon damages may also be something to press 
for, because the victim of delayed completion may incur a lot of 
expense and loss in temporary alternative accommodation, storage, 
loss of holiday, loss of the use of the purchase money, a higher 
interest mortgage, and additional professional foes. 

Equity will not intervene to relieve a party in breach from 
"© Supreme Court of Judicature Act 1873, s. 25 (T). Law of Property Act 1925, 


£. 41. Stickney v. Keeble [1915] A.C. 386, 
1 Equity, F. W. (2nd ed.), pp. 147-149. 
in Ratnert tho 
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damages. Equity has not so much superseded the common law as 
softened or moderated the application of the strict letter of the law 
to provide for the equity of the situation in conveyancing. Equity 
follows the law. After nearly a century, the implications of the fusion 
of law and equity are still being worked out. The injured party 
cannot bring the full weaponry of the law to bear immediately there 
is a breach of contract. But equity does not allow you to escape your 
common law obligations arising out of a breach of contract. There 
is no discordance between law and equity. 
ALEC SAMUELS 


AIRPORT ’80—NaTURAL JUSTICE 


Cinnamond v. British Airports Authority! shows once again how 
precarious is the fundamental protection afforded to individual 
interests by the principle audi alteram partem. 

Norman Cinnamond and his five co-plaintiffs were minicab drivers 
operating in and around London. The normal course of their business 
frequently took them to Heathrow Airport. There they touted for 
return fares among incoming passengers, so by-passing the feeder 
parks in which licensed taxi-drivers waited for business. They often 
charged exorbitant fares for the ride into London. The BAA, as 
recipient of complaints and owner/manager of Heathrow, had tried 
over a number of years to stop these practices; but repeated con- 
victions under Airport by-laws failed to deter the plaintiffs, who were 
content to leave their fines unpaid. Finally, the BAA wrote to each 
of the plaintiffs informing him that forthwith and until further 
notice he was prohibited from entering Heathrow save as a bona 
fide passenger. 

An action by the plaintiffs for a declaration that the BAA lacked 
power to impose such a prohibition failed before Forbes J. Their 
appeal, in which it was claimed inter alia that the BAA had acted in 
breach of natural justice by failing to afford them a proper oppor- 
tunity to be heard, was dismissed. 

A unanimous Court of Appeal held that the BAA had power 
under section 2 (3) of the Airports Authority Act 1975 to exclude 
persons from its airports for an indefinite period," which power could 
be exercised only in accordance with natural justice (or the duty 
to act fairly).? The question that principally exercised the court was 
of the content of the duty to act fairly. Lord Denning M.R. observed 
that this “ depends upon the nature of the administrative power 
which is being exercised.” 4 He then quoted his own words from 
Schmidt v. Secretary of State for Home Affairs to the effect that 
the duty to act fairly requires a hearing whenever the subject has 





[1980] 1 W.L.R. 582; [1980] 2 All E.R. 368. 

p. 588, per Lord Denning M.R., p. 591, per Shaw LJ., p. 592, per Brandon L.J. 
p. 591, per Lord Denning M.R., p. 592, per Shaw L.J., p. 593, per Brandon LJ. 
p. 590 


1 
a 
a 
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“ some right or interest, or, I would add, some legitimate expectation 
of which it would not be fair to deprive him without hearing what 
he has to say.” * This was the first formulation of the concept of 
legitimate expectation, which has been adopted in several later 
cases.* Although its meaning and scope have still to be stated with 
precision, it broadly signifies “an expectation that some form of 
right or liberty will be available, or will not be taken away without 
an opportunity for the subject to put his case to the relevant . 
authority.” * The Court of Appeal in Cinnamond was unanimous in 
holding that the plaintiffs, because of their long record of convic- 
tions, unpaid fines and continuing unlawful conduct, could not 
legitimately expect to be given a hearing before being banned from 
Heathrow.’ 
_ It is difficult to explain why the court concentrated solely on the 
concept of legitimate expectation. Both Lord Denning M.R. and 
Shaw LJ. (the latter implicitly) had already ruled that, subject to 
the section 2 (3) power of exclusion possessed by the BAA, the 
individual has a basic right of entry to BAA-owned airports for 
any purpose connected with the use of services and facilities therein 
provided.” They declined to apply to the BAA the common law 
rule that a private landowner can prohibit from entering his pro- 
perty any person with no relevant contractual or proprietary interest. 
Instead, they held the common law altogether superseded by the 
Airports Authority Act 1975—a “ comprehensive statute ” (Shaw 
L.J.)}—section 2 (1) of which conferred the relevant right? Yet in 
discussing the natural justice issue both judges refer only to the possi- 
bility of a legitimate expectation and seem completely to have 
forgotten the legal right conferred by section 2 (1). Thus Lord 
Denning M.R. refers to entry under an “implied licence.” ™ 

But particularly disturbing is the Court of Appeal’s decision that 
the plaintiffs could not legitimately expect a hearing. According to 
Lord Denning M.R. this legitimate expectation would have existed 
had the plaintiffs been of good character but was lost as a direct result 
of their bad character. They knew that they were acting unlawfully 


5 [1969] 2 Ch. 149, 170; seo also at pp. 173-174 per Widgery LJ. 

6 e.g. Breen v. AEU [1971] 2 Q.B. 175, 191, per Lord Denning M.R., at p. 195, 
per Edmund-Davies L.J., R. v. Liverpool Corporation [1972] 2 Q.B. 299, 304, per 
Lord Denning M.R.; R. v. Barnsley M.B.C., ex p. Hook [1976] 1 W.L.R. 1052, 1058, 
per Scarman LJ.; Salemi V. Meee, (No. 2) (1977) 137 C.L.R. 396, 438-439, per 
Stephen J., at p. 452, per Jacobs J.; Heatley v. Tasmanian Racing Commission 
(19772) 137 CL.R. 487, 508-509, per Aika J., with whom Mason and Stophen JJ. 
concurred. Compare Salemi at pp, 404405 and Heatley at pp. 451492, bolh. per 
Barwick CJ. 


T Heatley (above) at p. 508, per Aicken J. 
s pp. 590-591, per Lord Denning M.R., p. 592, per Shaw LJ., p. 593, per 
Brandon LJ. 


587, per Lord Denning M.R., p. 591, per Shaw L.J. Brandon LJ. expressed no 


10 See Barker v. Midland Railway Co. (1856) 18 C.B. 46; Perth General Station 
Committee [1897] A.C. 479; Heatley (above) at pp. 507-508, per 

11 See also British Trawlers Federation Ltd. v. LN.E.Ry. LEB. 14. 

13 p. 590. 
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and that this was the reason for prohibition (which was perfectly 
proper); as a consequence they could not reasonably expect to be 
given a hearing.” - 

Lord Denning M.R. made it clear that crucial to his decision was 
the fact that the reasons for the prohibition were apparent to the 
plaintiffs when the BAA letters were received."* This is hard to follow. 
Why should the fact that the subject knows the reasons for a 
decision taken against him have any relevance to the question whether 
he had the right to a hearing? The object of a hearing is to enable 
the merits to be properly aired before a decision is taken, and 
knowing the reasons for a decision after it is taken is clearly not 
an adequate substitute. Indeed, the giving of reasons is not even an 
accepted part of natural justice.” A similar criticism can be levelled 
against the argument of Lord Denning M.R."* and Brandon L.J." 
that the plaintiffs could have made representations to the BAA on 
receipt of its letters. Again, this is hardly an adequate substitute for 
a prior hearing. Moreover it is true of any case where no hearing 
is given. 

The logical error in the reasoning of Lord Denning MLR. lies in 
his belief that because it was reasonable for the BAA to exclude the 
plaintiffs, it could not have been reasonable for the latter to expect 
to be allowed in. “ Two reasonable [persons] can perfectly reason- 
ably come to opposite conclusions on the same set of facts without 
forfeiting their title to be regarded as reasonable.” '* Until properly 
excluded, the plaintiffs had as members of the public a legitimate 
expectation (if not a right) of entry, and the mere fact that they 
could properly be deprived of it could not itself deprive them of that 
expectation. “ Not every reasonable exercise of judgment is right,” 1* 
but it is the conviction of Lord Denning M.R. that the BAA’s 
reasonable exercise of its power of exclusion was right which provides 
the key to his error. Underlying his judgment is the unstated premise 
that since the exclusion was fully deserved, a hearing could have 
been of no use. This is made explicit in the judgments of the other 
members of the court. Shaw L.J. held that the plaintiffs had by 
their conduct disentitled themselves “to expect that any further 
representations on their part could have any influence or rel- 
evance,” = while according to Brandon L.J. no representations (save 
as to future behaviour) could have been of the “‘ slighest use.” *? 





18 pp. 590-591. 

14 p. 591. Seo also p. 593, per Brandon LJ. 

18 Fountatne v. Chesterton The Timas August 20, 1968 (C.A); R. v. Gaming 
Board for Great Britain, ex p. Benatm and Khalda [1970] 2 Q.B. 417, 431, per 
Lord SETE M.R. Compare Breen v. AEU [1971] 2 Q.B. 175, 191, per Lord 


30 p, 592. 
31 p. 593. 
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Such reasoning, by treating the plaintiffs’ bad character as relevant 
to the legality of the decision-making process and not simply to the 
merits of the decision itself, tends to obliterate any meaningful 
distinction between review and appeal proceedings. D. H. Clark made 
this very point in 1975 when he castigated “recent decisions and 
dicta to the effect that, despite a breach of natural justice, a decision 
will be upheld if the plaintiff has not suffered as a result of the 
breach.” ° To these decisions and dicta Cinnamond is merely the 
latest addition,” but it is an important one because it uses the rea- 
soning criticised by Clark—which may be termed the Glynn 
principle **—in a new way. Before Cinnamond the principle was used 
by the courts to deny relief for an admitted breach of natural 
justice: since the disputed decision was correct (or “inevitable ”), 
the breach was irrelevant. But in Cinnamond the same reasoning was 
used to hold that there had been no breach of natural justice at all: 
natural justice did not require a hearing because a hearing could 
have made no difference to the result. 

Clark elaborated compelling arguments against the Glynn principle. 
Besides the intrinsic objections to blurring the line between appeal 
and review, there is the practical problem that the courts are simply 
not properly equipped to retry the merits of a case in review proceed- 
ings. To make the protection of the principle audi alteram partem 
depend in this way on the “ result ” of the case, assessed by a review 
court with hindsight, can only weaken the strength and integrity of 
that principle. Due regard must be paid to “ the basic principle that 
fair procedure comes first, and that it is only after hearing both sides 
that the merits can be properly considered.” ** Merits and legality 
must be kept strictly separate. 

The force of these arguments was acknowledged in Cinnamond by 
Lord Denning M.R., who quoted from Wade in order to show the 
dangers of assuming that a hearing would have made no difference.** 
But he went on to dismiss the issue as relevant only where natural 
justice requires a hearing, and to use the reasoning he had just 
rejected to hold that no hearing was necessary in the case before him. 

Apart from this brief reference, the court displayed no knowledges 
of the controversy surrounding the reasoning which it espoused. Thus 
Brandon LJ. used the Glynn principle to hold both that no hearing 
was necessary and that if a hearing was necessary, the plaintiffs could 


22 [1975] P.L. 27, 44. 
eo wee Stintnato v. Auckland Boxing Association [1978] 1 N.Z.L.R. 1, 
per Richmond P., at p. 29, per Cooke J.; and Calvin v. Carr [1979] 2 W.LR. 

758 (cowards decision in breach of natural justice, breach held irrelevant by 
Council because overall plaintiff's case received full and fair consideration 
in fair dectaton). 

34 After Glynn v. Keele University [1971] 1 W.L.R. 487, one of the better-known 
cases in which it was 

28 Wade, Administrative Law (4th od., 1977), p. 455. 

26 p. 590. 
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not complain as they had suffered “no prejudice.” °" He made no 
mention of the numerous cases in which the principle has been 
expressly rejected.** 

But the decision that no hearing was necessary also draws criticism 

from another direction. For the court coupled this decision with a 
clear holding that the BAA was bound to act in accordance with the 
duty to act fairly, and so added support to the idea that the principle 
audi alteram partem is not an inseverable element of natural justice. 
This idea is of recent origin,?* and was roundly condemned as a 
“heresy”? by Clark in 1975.** It is, indeed, difficult to see what 
natural justice could comprise without the audi principle: there is no 
authority that it can cover simply the principle nemo iudex in causa 
sua. Moreover, there is the practical problem of defining the criteria 
by which to determine whether or not natural justice requires a 
' hearing in any particular case. In view of these difficulties, and the 
further threat posed by severability to the strength and integrity of 
natural justice, it is to be regretted that this heresy is now becoming 
established doctrine. 

In the light of these criticisms it is submitted that the Court of 
Appeal should have held a hearing necessary, whether on the basis 
of the section 2 (1) legal right or of the legitimate expectation 
Possessed by the plaintiffs as members of the public and to which 
their character and conduct were irrelevant. This is not to argue 
that a hearing would invariably be necessary, for often it would be 
impracticable.*t But there was no impracticability in Cinnamond. 
The court could best have achieved its desired result by the simple 
course, involving no dubious reasoning, of denying the plaintiffs a 
remedy on the ground that they were unmeritorious.? “ Judicial 
discretion in withholding remedies . . . is a good deal less dangerous 
than some other arguments which have been used as excuses for 
condoning breaches of natural justice.” 3? L R. Warp 


BELMONT FINANCE CORPORATION y. WILLIAMS FURNITURE LTD. 
(No. 2) 
“WILLIAMS ” was the holding company of “ City,” which in turn 
held all the share capital of “ Belmont.” In 1963 Col. Lipert, who 


eee 

ar p. 593, citing Afalloch v. Aberdeen Corporation [1971] 1 W.L.R. 1578, 1582, 
per Lord Reid, at p. 1595, per Lord Wilberforce. 

30 Sco e.g. G.M.C. v. Spackman [1943] A.C. 627, 644, per Lord Wright; John v. 
Rees [1970] Ch. 345, 402, per Mogarry J.; Heatley (above) at p. 497, per Murphy J.; 
Stininato (above) at pp. 15-16, per Woodhouse J.; Meadowvals Stud Farm v. 
Stratford C.C. [1979] 1 N.ZL.R. 342, 349-350, per Mahon J. 

29 Seo e.g. R. Y. Aston University Senats, ex p. Roffey [1969] 2 Q.B. 538; Breen 
v. ABU [1971] 2 Q.B. 175, 196, per Edmund-Davies L.J., at p. 200, per Mogaw L.J.; 
Lewis v. Hefer [1978] 1 W.L.R. 1061, 1077, per Ormrod LJ. at 1078-1079, per 
Geoffroy Lane .: Norwest Holst Ltd. v. Secretary of State for Trade [1978] 3 
W.L.R. 73, 91, per Ormrod L.J., at p. 93, per Geoffrey Lane LJ. 

30 Op. cit. note 22. 

31 e.g. Where all persons are excluded from an airport because of a terrorist attack. 

33 See p. 594, per Brandon LJ. 

33 Wade, p. 456. 
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controlled Williams and was the chairman of City, wished to dis- 
pose of Belmont; Grosscurth and others wished to buy it. In response 
to Lipert’s inquiry as to how Grosscurth intended to pay for City’s 
shares in Belmont, Grosscurth stated in a letter of June 5 that he 
intended to use Belmont’s money obtained by selling to it his shares 
in Rentahome. Early in September James took control of Williams 
and continued the negotiations aided by a small team. Grosscurth 
suggested on September 2 that James accept Maximum in place of 
Rentahome and that Belmont should pay £500,000 for it. On October 
3 Belmont contracted to buy Maximum for that sum, Grosscurth 
agreed to buy City’s holding in Belmont for £489,000 and City 
undertook to provide Belmont with further capital and loans. 
Williams guaranteed that City would perform its obligation and 
Grosscurth undertook to ensure that certain profits would be earned 
by Maximum. This agreement was executed on October 11.* James 
and his team had controlled all the negotiations.” The court found 
that no explanation of the transaction was ever given to,’ or dis- 
cussed by,‘ Belmont, that it received no advice from anyone,* and 
that a majority of the directors at the meetings of October 3 and 11 
did not consider it since they merely did as they were told.* The 
price of £500,000 was dictated originally to enable City not to show 
a loss in its books on the sale of its holding, and to enable Gross- 
curth to have funds to buy them.’ After interlocutory proceedings 
Belmont pursued three heads of claim.* The first was a claim in 
damages for conspiracy: the second in constructive trust against 
City in that it received and became chargeable with part of a 
trust fund; and third, that City became a constructive trustee by 
assisting “‘ the trustees of a trust with knowledge of the facts in a 
dishonest design on the part of trustees to misapply some part of a 
trust fund.” ° 


1 The general statement of cvents is taken from the judgment of Buckley LJ. in 
[1980] 1 All E.R 395, 397-398. 
. 2 Ibid. p. 397. The details were left by James to his team (see ibid. at p. 411). 
- James was a director of Williams City and Belmont. His team consisted of Foley 





meetings of Belmont on October 3 and 11. 

3 Ibid. at p. 406, per Buckley LJ. City did not obtain any independent valuation : 
ibid. at pp. 402, 409 and 416. 

4 . at p. 414, per Waller LJ. 

5 Ibid. at p. 411, per Goff LJ. 

ê Ibid. at p. 406, per Buckley LJ., at p. 411, per Goff LJ. 

7 Ibid. at p. 409. 

8 Foster J. thought 
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The conspiracy claim succeeded on the principles laid down in 
Crofter Hand Woven Harris Tweed v. Veitch and Mulcahy v. R.” 
The court held that the whole purpose of the sale of Maximum 
to Belmont was to put Grosscurth in funds to pay off City and 
that this was a breach of section 54 irrespective of whether the 
transaction was commerciaily justifiable and Maximum was worth 
£500,000." Buckley and Goff L.JJ. left open the question whether 
the section is broken if a transaction is partly a genuine commercial 
one and partly to put a buyer in funds.” It is submitted that 
although a defendant might succeed if “ for the purpose of...” in 
section 54 means “‘solely or primarily for the purpose of,” never- 
theless he would have trouble in clearing the second hurdle in the 
section, namely that it was “in connection with” a purchase or 
subscription.** 

The first constructive trust claim (against City) succeeded. The 
court applied Russell v. Wakefield Waterworks ** in regarding a 
company’s money as a trust fund, and re Lands Allotment Co. (per 
Lindley and Kay L.JJ.)* in treating directors as trustees of their 
company’s funds. They held that City knew or ought to have known 
the circumstances of the breach of section 54. Goff L.J. also founded 
liability under this head on the basis that Belmont “parted with 
sound assets in return for which it received shares which . . . were 
not worth anything like the sum paid for them and... committed 
[Belmont] to a speculative venture.’’** 

The second constructive trust claim (also against City) failed. 
The Court of Appeal, with some misgivings," refused to disturb 
Foster J.’s finding that James honestly believed that the transaction 
was a good commercial proposition for Belmont, consequently 
there was no dishonest design on the part of the trustees to 
misapply."* 

10 [1942] A.C. 435, 440 and (1868) L.R. 3 H.L. 306, 317 respectively. 

11 1980] 1 AI E.R. at pp. 402 and 408. 
ee at pp. 402 and 408. Waller L.J., thought that this would be a breach, 


13 Buckley and Goff LJJ. only considered the “unlawful purposes” of tho 
defendants. It should be remembered that a tortious conspiracy also exists where 


p. 259, per Bvershed L.J.). The breach of a statutory duty can be unlawful means 
for the purposes of this type of conspiracy (seo Meada V. Haringey [1979 2 All 
E.R 1016 esp. p. 1026-127 C.A)). Piensa vae a transa in- 
volving s. 54 is fey cane and to assist, any payments by the company 
ee ie oe cee Sin a purchase of shares, and could found an 
unlawful means conspiracy 

14 (1875) L.R. 20 Eq. 474, 479. 

15 [18 1 Ch. 616, 631 and 638. 

16 [1980] 1 All ER. at p. 411. 

17 Ibid. p. 409, per LJ. and p. 417, 
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This head of claim needs closer attention. Lord Selborne’s 
principle is “ Strangers are not to be made constructive trustees 
merely because they act as the agents of trustees in transactions 
within their legal powers, transactions, perhaps of which a court 
of equity may disapprove, unless . . . they assist with knowledge 
in a dishonest and fraudulent design on the part of the trustees.” +° 
Taking this passage as a whole (instead of the first word and the 
last 16 as the plaintiff did) Belmont’s argument need not be taken 
as the blue print for this type of case. It is submitted that proof 
of fraud is only needed where the trustees were acting “ within 
their legal powers.” * In the present case the Court of Appeal held 
that the actors were aware that section 54 was being broken, so 
that the trustees were operating outside them.?' Consequently any 
company falling victim to this type of action should not be deterred 
from proceeding in constructive trust against those who did not 
receive and become chargeable with its assets, merely for lack of 
proof of fraud, because, as Lord Selborne expressly pointed out,” 
, this particular brand of constructive trust was specifically designed 
to protect bankers, solicitors, and others who regularly act as agents 
for trustees, and he-set the limits of that protection short of the 
point at which, with knowledge, those agents assist the trustees to 
act outside their legal powers ™ or dishonestly. 

A further question arises as to what is left of Selangor (No. 3).™ 
Ungoed Thomas J., after a review of the authorities, refused to 
define the word “ fraud ” beyond saying that its meaning was to be 
“ understood according to the plain principles of a court of equity ” 
and that the conduct impugned should be “ morally reprehensible.” 
In Carl Zeiss Stifting v. Herbert Smith (No. 2) Sachs L.J. dis- 
approved of this view saying that he would “hesitate long before 
holding in this day and age that the word could have different 
meanings in different Divisions of the High Court.” ** This doubt 
was shared by the Court of Appeal in the interlocutory proceedings 
in Belmont.” The present case must have finally put an end to 
this aspect of Selangor (No. 3). The court refused to accept that 
there was fraud here because James believed honestly that the 
transaction was commercially good for Belmont, and in the end 


19 Barnas v. Addy (1874) 9 Ch.App. 244, 251-252. 
ted. 

41 Tho transaction might also be wihtra vires. Buckley LJ. pointed out that he 
consider certainly 


not a transaction ... for the purposes of [Belmont’s] business as it subsisted .. .” 
[1980] 1 AN E.R. at p. 403. 
a1 i SID DR ee ee z 
eane vV. Robarts, 4 Madd. 332, 358-359, per Leach M.R.; Gray V. 

Jolt, LA 3 ELL. 1, 11, per Lord Cairns; Magnus v. Queensland National 
Bank (1888) 37 Ch.D. 466 (C.A). 
4 [1968] 2 All E.R. 1073. 
ae p. 1105. ee ee ee at p. 1098. 

1969] 2 All E.R. 367, 380. This suggests that the Judicature Acts fused more 
aa otten a SRS a cc (TI 93 LO R323 
ar [1978] 3 W.L.R. at p. 734, per Goff LJ 
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that circumstance outweighed all the others, formidable though 
they were. Ungoed Thomas J.’s other controversial holding in 
Selangor (No. 3) was that a stranger could be said to assist with 
knowledge if his knowledge was constructive.” It was not necessary 
to consider this point in Belmont (No. 2) because there was no 
fraud, so it remains a live issue. With the great advantage of having 
all the facta in the case brought out and the benefit of hindsight, 
one should perhaps consider the main defence put forward in the 
interlocutory proceedings, namely, that Belmont was a conspirator 
and thereby disentitled to sue.** There is some disagreement about 
the in pari delicto rule in this type of case. In Essex Aero Ltd. v. 
Cross ** Harman L.J. said that since a company is chargeable under 
section 54 the statute cannot be regarded as enacted for the pro- 
tection of the company, a conclusion not approved by Lord Denning 
M.R. and Scarman L.J. in Wallersteiner v. Moir.™ In Belmont 
(No. I) Buckley and Goff L.JJ.,?? sympathising with Wallersteiner, 
sidestepped the difficulty by holding that the conspiracy existed 
before the agreement of October 3, and that at the relevant time 
Belmont could not fairly be said to know anything about it because 
the knowledge of the wrongdoers could not be imputed to it. This 
treatment of the in pari delicto rule has been criticised,“ and, 
since (s. 54 being regarded by some as a challenge rather than a 
deterrent) the facts of a later case may not offer the same escape 
route, it is worth noting that the “ protection purpose of the 
statute ” problem may not exhaust the possible grounds of argument. 
A party may avoid the consequence of the rule if he can show 
that he was oppressed or that the other party stood in a fiduciary 
relation to him.** It is submitted that the fact that Belmont was 
totally deprived of advice, information, valuation and an independent 
board capable of considering the matter, coupled with the fact that 
all the protagonists were intent on plunder right from the outset 
could go a long way to showing such oppression. It is also sub- 
mitted that it would not, perhaps, be a very great extension of the 
dictum of Collins M.R. to hold that there were circumstances here 
which “threw [the defendants] into some fiduciary relation to the 
plaintiff so as to make it inequitable for [them] to insist on keeping 
the bargain . . .” ** since the defendants were actively and know- 
ingly involved in a breach of trust. 


28 [1968] 2 All E.R. 1073, 1097-1104, a9 [1978] 3 W.L.R. 712, 717. 

30 1971 Contato referred to in Wallersteiner v. Motr iat 1 W.L.R. 991 
the interlocutory proceedings in Belmont t [1978] 3 WLR 7 

31 [1974] 1 WLR. NOL, 1014 and 1032-1033 respectively. 

32 [1978] 3 W.L.R. 712, 72 and 732. 


By L. S. Sealy [1979] CLJ. at p. 280. 

Treitel, Law of Contract (Sth ed.), pp. 369-370 and Cheshire and Fitoot, 
T CR (9th ed.), p. 353. 
36 Harse v. Poari Life Assurance Co., 90 L.T. 245, 248. Grosscurth as a pro- 
spective director would not ipso facto owe a fiduciary duty to Belmont: Lindgren 
v. L. & P. Estates Ltd. [1968] Ch. 572 (C.A). 
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POLITICS AND PRINCIPLES: 
SOME RIVAL THEORIES OF ADMINISTRATIVE LAW 


CONSTITUTIONAL FUNDAMENTALS, THE HAMLYN LECTURES. 
H. W. R. WADE. [Stevens and Sons. 1980. 80 pp. price £3-35.] 


De SMITR’S JUDICIAL REVIEW OF ADMINISTRATIVE ACTION. 4th ed. 
by J. M. Evans. [Stevens and Sons. 1980. 626 pp. price £24-00.] 


Democracy AND DISTRUST, A THEORY OF JUDICIAL REVIEW. By 
Jonn Hart ELY [Harvard University Press. 1980. 268 pp. price 
not stated. ] 


AT the earnest Victorian school which I attended, an annual endurance test 
was imposed, Each Founder’s Day IJ had to sit, a sweet pea improbably pinned 
to the front of my best dress, while a Distinguished Guest Speaker charted 
the Progress of the World through the shoals and narrows of the last 12 
months. Sleeping or daydreaming was my normal refuge, but one occasion I 
was roused from contemplation of a fine pair of episcopal gaiters by their 
owner, who was at that moment insisting with clarity and firmness that 
consistent progress was an impossibility. Any small gains had to be fought 
for and having been won, must be fought for again and again if they were 
not to fade into the perennial darkness which surrounds us. It was made 
clear that each one of us ought to be engaged in this fight. 

This occasion came to mind during another annual endurance test, the 


seemed familiar. There is nothing either inevitable or fundamental about human 
rights, Professor Griffith warned us. From time to time they need to be 
reassessed, and by attempting to entrench them, we may impede this natural 
process. Moreover, we must not think that we can protect liberties from 
invasion merely by using the terminology of rights. All liberties are really 
political in character and must be clamorously and continually claimed from 
the powers that be. This is a fight in which the whole political community 
should be involved and if wo allow the responsibility for the protection of 
liberty to be transferred to the judiciary, we shall only succeed in enslaving 
ourselves.+ 

This robust line is light years away from the approach of Professor H. W. R. 
Wade, the Hamlyn lecturer for 1980. Presented by the Founder, Miss Hamlyn, 
with a truly Diceyan opportunity to imprees upon the Common People of the 
United Kingdom—represented, it is true, by a handful of lawyers and academics 
—of the “ privileges which in law and custom they enjoy in comparison with 
other European peoples,” Professor Wade let the occasion alip away in Whiggish 
querulousness, “ Oh what a fall is here, my countrymen | ” he cried, and more 
biblically, “ Put not thy trust in princes nor yet in Parliaments! ” 

Although he entitles his lectures “ Constitutional Fundamentals,” ? Professor 
Wade explains in an epilogue that his aim has been merely to invite considera- 
tion of some “ diverse and miscellaneous” aspects of the modern Constitution 
which give cause for concern. His choice has fallen upon “ the crude and injurious 
electoral system; the defective mechanism of legislation, and in particular the 
supposed impossibility of entrenching fundamental rights; the problems of 


1 “ The Political Constitution ” (1979) 42 M.L.R. 1. 
2 Constitutional Fundamentals, the Hamlyn lectures, 32nd series. 


113 


I 


114 THE MODERN LAW REVIEW [VoL 44 


abuse of power, legislative as well as administrative; and the position of the 
judiciary under the pressures which the political and administrative system 
now puts upon them.” 

Now Dicey has often been castigated for concealing behind a seemingly 
objective theory of the Rule of Law a political argument for rule by the law 
courts. He has been trounced, too, for foisting off on us a mmplistic and 
idiosyncratic theory of parliamentary sovereignty. Yet Dicey did at least 
Tecognise a constitutional fundamental when he saw one. The major concern 
of his magnum opus ° is the preservation of certain political freedoms in which 
he Whiggishly believed and, although he was a protagonist of the law courts 
[and the common law, the natural consequence of his positivist interpretation 
of parliamentary sovereignty was to place ultimate political responsibility with 
tho political representatives of the Common People of England and not with 
a handful of lawyers. 

So Professor Wade is scarcely a neo-Diceyan when his miscellancous diversity 
inclndes an argument for fettering the legislature with a Bill of Rights or 
Constitution—precisely the continental model to which Dicey objected. More- 
over, he casts doubt on the institution of Parliament itself, on the grounds 
that it is not truly representative, and that the legislative process is in this 
country inefficient. It seems that he discounts other forms of control. He 
dislikes the idea of a Conseil d'Etat and in his larger work on administrative 
law * he dismisses the Parliamentary Commissioner merely as a useful adjunct 
to a coherent system of administrative law. What Professor Wade is Teally 
prescribing then, is more and more judicial review, a universal panacea which 
he advertises as being, like thalidomide, innocuous and entirely without side- 
effects. 

Professor Wade calls the 1950s a period of judicial backsliding and rejoices 
that, in the 1960s, “ the judges executed a series of U-turns which put the law 
back on course and responded to the public mood.” He ignores potential 
. political motives (I do not assert that there were any) because, for Professor 
Wade, to transfer a given question from a political to a judicial forum is 
automatically to sanitise it. In his own writing this transubstantiation is achieved 
by substitution of the neutral word “polcy” for “ politics ” and “ political.” 

The sort of confusion induced by this substitution can be illustrated by 
considering a passage from Administrative Law*® in which Professor Wade 
discusses the failure of the common law to provide compensation for intangible 
losses such as amenity or decline in the value of property attributable to the 
construction of public works like motorways or railways under statutory powers. 
Professor Wade believes the leading nineteenth century case to have been 
wrongly decided by the House of Lords, which failed adequately to weigh 
the issue of “personal sacrifice versus public benefit.” Ho argues that the 
House of Lords “ paved the way for technological progress at the expense of 
individual rights” and so offered “an inducement to many people to resist 
projects for roada, airports and other public works by every possible means, 
thus causing many lengthy public inquiries into objections.” 

Whether a contrary ruling would have lessened resistance to such projects is 
more than I can say, though it is my impression that today’s objectors are 
more often concerned with planning and environmental issues than with com- 
pensation. A contrary ruling would, however, greatly have extended the class 
of persons whose legal rights to compensation would have to be taken into 
consideration by planners, Doubtless this is a “policy” decision but then it 
is also a “ political ” decision, since “ politica” are really dictated by “ policies ” 
in much the same way as “ policies” are often dictated by “ politics "—as those 
who work in comprehensive schools know to their cost. To pretend otherwise is 


3 Introduction to the Study of the Law of the Constitution (1st ed., 1885). 

4 Administrative Law (4th ed., Clarendon Press 1977), pp. 75-94. 

5 At p. 657. The decision was Hammersmith Rly. Co. v. Brand (1869) LR. 4 
H.L. 171. 
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as naive as to suggest that a test of “ personal sacrifice versus public benefit ” 
is a blade sufficiently sharp for the cutting of such knots by the judiciary. 
Equally naive is the idea, all pervasive in the Hamlyn lectures, that abuse or 
misuse of power is instantly recognisable and that there was no room for doubt 
over the exact scope of the statutory powers granted to Ministers in the 
Padfield, Laker, Congreve or Tameside cases.* If law were so ample there 
would be no room for lawyers! 

A similar Jack of realism is in my view discernible in the belief that objective 
and logically coherent principles of administrative law can be evolved in an 
ad hoc fashion by the judges, These principles, Professor Wade has suggested, 
could ultimately be codified in a sort of administrative Ten Commandments or 
Bill of Rights to be obediently applied by administrators to each and every fact 
situation. This New Covenant would, no doubt, lead to inexorable Progress, 
which could be charted at 12 monthly intervals in tho august pages of the 
Law Quarterly Review. 

I view with misgiving the propagation of this apocalyptic vision in the courts 
and law faculties of this country. A qualified welcome, therefore, to that 
classic text, de Smith’s Judicial Review of Administrative Action, capably edited 
by Professor J. M. Evans,’ an ideal choice because of his experience of both 
English and Canadian systems to continue and enlarge the Commonwealth 
dimension of the earlier editions. As I have so far used it, I find the new 
edition admirably thorough, and the editor is to be congratulated on his skill 
in preserving the authentic voice of the original. There is a wry humour in de 
Smith’s text which is gently appealing and which Professor Evans has managed 
to retain. Modern developments have entailed some rewriting and much 
extension, but such passages are unobtrusive. Occasionally there is a divergence 
of opinion, but the disagreement never becomes a clash of personalities and 
the work retains its original shape. 

Or should I perhaps have said “shapelessnees "? The book is very much 
a product of the 1950s, a decade of academic revolt against the supposed 
opinion of Dicey that administrative law was a continental disease to which 
the English were not subject and which was, like the rabies, to be repulsed 
from these insular shores. A work of immense scholarship, de Smith proved 
the existence of a corpus of administrative law beyond all reasonable doubt 
and has done much to legitimise its study. Indeed, the secret of the book’s 
success may lie partly in its traditionalism. Its framework is the traditional 
framework of remedies and its emphasis is the caselaw emphasis of the 
common lawyer. The anthor’s learning and attention to detail guarantee the 
book its paramount position as the standard work of reference for scholars; 
it must surely also remain the work of first and last resort for practitioners. 
But the book has negative aspects, By gathering in the cases so assiduously, 
the author has in some sense petrified the law, preserving it, like amber, with 
all its impurities. He is, of course, not without opinions; guidance is offered as 
to what should be kept and what discarded. Yet somehow administrative law 
emerges as a robbiah-bin and such principles as can be discerned occupy waste 
space between the decided cases. Thus there is a powerful argument in favour 
of those who, like Professor Wade, were concerned to give “ shape” to the 
subject by the formulation of general principle (hence incidentally the love 
affair with le droit administratif.) 

The book has a second negative effect. Somewhat Ironically in view of tho 
author’s insistence that “judicial review of administrative action is inevitably 
sporadic and peripheral,” * de Smith has largely been responsible for the pre- 
occupation with judicial review which has characterised too many academic 
courses. It is true that this approach has again had its uses in legitimising 


8 Padfield v. Min. of Agriculture [1968] A.C. 997; Laker Atrways v. Dept. of 
Trade [1977] Q.B. 643; Congreve yv. Home Office [1976] Q.B. 629; Education Secy. 
v. Tameside MBC [1977] A.C. 1014. 

1T For details, seo above. 8 At p. 3. 
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administrative law. On the other hand, the effect is to create an unreal, 
courtroom atmosphere in which law and legality seem all-important, a natural 
habitat for lawyers but not necessarily for administrators. Political and admin- 
istrative institutions are correspondingly devalned—for example, it is hard to 
persuade administrative lawyers to take a serious interest in the reports of the 
Ombudsmen. Increasingly, therefore, law and administration diverge and may 
even come to seem antipathetic, In this respect de Smith and Wade have some- 
thing in common, in contrast to Griffith and Street,” which, although equally a 
product of the reaction against the pseudo-Dicey, does not seek to inculcate 
legalism. Its subject is “ administrative law” rather than “judicial review.” It 
tries to set administrative law in its institntional and constitutional framework 
and to approach it from the standpoint of the administrator rather than the 
judge. For this reason, I would welcome a new edition for use in undergraduate 
courses. 

I could illustrate these differences of emphasis further by turning to 
a minor disagreement which surfaces in the pages of the latest edition of 
de Smith. The subject matter is tho privilege to withhold from the court 
documents whose disclosure to litigants might prejudice the public interest. 
Formerly termed Crown privilege, this is now usually known as public 
interest 

Professor de Smith viewed Conway v. Rimmer as a decision of first rate 
importance for the future of judicial review.!° On the other hand, he was 
sceptical about the ability of the judiciary to deal with such claims for dis- 
covery. Indeed, in his textbook on Constitutional Law he remarked that the 
courts had only substituted “ absolute judicial discretion for absolute executive 
discretion.” 11 Professor Evans, on the other hand, claims that “the caution 
which generally characterises the English judiciary and the opportunities that 
there are for appeal will surely tend to reduce the chances that disclosures 
truly damaging to the effectiveness of government will be required." 13 In 
support of this assesament, he somewhat surprisingly quotes Griffith.: 

Now I understand Professor de Smith’s concern as directed mainly at the 
imprecision and opacity of the criteria set out in Conway v. Rimmer; at the ad 
hoc fashion in which they have been developed; and at the danger of incon- 
sistency when a large number of subordinate courts attempt to apply such 
imprecise criteria without there being any procedure for lifting such applications 
directly into the Divisional Court.14 These expressions of anxiety are in my 
view amply born out by the subsequent cases. And I read Professor Griffith as 
saying that the higher jodiciary, given who they are and where they alt, are 
altogether too cautious in deciding public interest issues of this type. Since I 
share these views, I would argue that judicial review, far from strengthening 
our grip on the abuse and misuse of executive power, often serves to legitimate 
such abuses by dressing up essentially discretionary decisions in legal language 
and thus lending them a spurious appearance of consistency and neutrality. 
And this is the root of my disagreement with Professor Wade, 

The whirligig of time is apt to bring in his revenges, amongst which we 
might number (in response to the public mood ?) a V-turn by the House of 
Lords so violent as to amount to an impenitent reversion to the bad-old-days 
of judicial laissez-faire.1* The dog-eared Wednesbury principle 1° is suddenly 


® Principles of Administrative Law (1st ed., 1951). 

10 Op. ctt. above, p. 40. Conway v. Rimmer [1968] A.C. 910. 

11 Constitutional and Administrattye Law (nd. od., 1973), p. 621. 

12 Op, cit. p. 40. 13 The Politics of the Judiciary (19717), pp. 102-104, 195-196. 

14 Seo Judicial Review (2nd ed., 1968), pp. 600-606. 

18 Seo e.g. Duport Steels Lid. v. Sirs [1980] 1 W.L.R. 142; U.K.4AP.E. v. A.C.AS. 
[1980] 2 W.L.R. 254; Bushell v. Environment Secy. [1980] 2 All E.R. 608; Newbury 
D.C. v. Environment Secy. [1980] 2 W.L.R. 379; R. v. ILR.C. ex p. Rossminster 
Ltd. [1980] 2 WLR. 1; R. v. Home Secy., ex p. Zamir [1980] 3 W.L.R. 249. 

16 Associated Provincial Picture Houses Ltd. w. Wednesbury Corp. [1948] 1 K.B. 
223. The dictum referred to is, per Lord Greene M.R. at p. 229. 
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to-day’s gospel—a formula for the control of discretionary power about as 
scientific as monetarism. There are parallel regressions in other areas—a slide, 
for example, in the determination and influence of the Parliamentary Com- 
missioner, or the lapse into senility of the Council on Tribunals, Management 
must manage and government govern. 

This is a swing as violent in its way as that experienced in the United States 
from the Warren court, darling of tho liberals, to the reactionary Burger court. 
The role of the Supreme Court in reviewing the constitutionality of statute 
and in monitoring the Bill of Rights is the subject of the latest transatlantic 
offering, by Professor John Hart Ely,!" which arrives unattractively promoted 
as the “single most important contribution to the theory of judicial review 
written in this century.” Despite this claim, the book is couched in vulgar 
ad-man’s prose and its argument is blunted by the use of irritating jargon the 
exact meaning of which it is hard to hold in one’s mind. Having persevered to 
the end, I believe the author to be asking the Supreme Court to leave legislation 
to the legislature, to abandon the hopeless task of defining the substantive 
conditions for equality which the Bill of Rights purports to guarantee to all 
American citizens. Instead they should turn their attention to matters procedural 
by ensuring that access to the legislative process is open and democratic. 
Professor Hart Ely is also concerned with clarity, believing that judicial 
expansionism is often linked with purposive (interpretivist) methods of statutory 
interpretation, which tend to undermine the certainty which is an essential 
characteristic of law and result in the substitution of “absolute judicial discre- 
tion for absolute executive discretion.” Like Professor de Smith, the author 
believes this to be unhealthy. 

This may seem a far cry from the House of Lords and from the Chorley 
lecture at which my reverie began, but I believe it to have some relevance, 
Professor Griffith swept away a lot of cobwebs but we must not accept what 
he sometimes seems to imply, that the alternative to an expansion of judicial 
review is a revival of 1950s style positivism. That would be to throw away all 
we have gained. 

In recent years, theory has received rough treatment at the hands of 
administrative lawyers.1* We have brutally ripped administrative law from its 
constitutional casing, severing it from the political theory which is essential for 
its nourishment. Two important Canadian critiques by Loughlin!’ and Arthurs 2° 
urge us to remedy this defidency. We must rethink the neo-Diceyan theoretical 
assumptions which underlie all modern administrative law and construct 
theoretical foundations more appropriate to the present mood. But we must 
not travel so far in the golden realm of political philosophy that we lose sight 
of realities. In her book on administrative procedures,2! Gabrielle Ganz argues 
for the functional approach of a social scientist. We must be more willing 
to innovate and experiment with new administrative techniques. At the theoreti- 
cal level, her approach would restore to administrative law the unity which 
has recently been missing; at the practical level, it invites us to use the tools 
of social scientists to provide an evidential basis for our theoretical assumptions. 
Is judicial review, for example, really as effective as Professor Wade believes 
or are the investigatory procedures of the Ombudsmen more effective in the 
public law field ? Sociological surveys are beginning to suggest that questions 
such as these may have concrete answers.22 Inside such a framework, the 


17 Democracy and Distrust, A theory of Judicial Review. 

18 McAuslan, “ Administrative Law and Administrative Theory: the Dismal 
Performance of Administrative Lawyers” [1978] Cambrian Law Review 40. 

19 Martin Loughlin, “ Procedural Fairness: A Study of the Crisis in Administrative 
Law Theory" (1978) 28 Untveratty of Toronto Law Journal 215. 
20 H. W. Arthurs “ Rethinking Administrative Law: A Slightly Dicey Business ” 
(1379) 17 Osgoode Law Journal 1. 
1 Administrative Procedures (1974). 

th op He al eA od tie Caa or Weak Anina Sp 
“The Local Ombudsmen A review of tho first five years,” Justice, 1980. 
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proper role of judicial’ review would become more apparent. Review has a 
constitutional function; as Ely suggests, it should buttress democratic institu- 
tions. This can be done by forcing our governora to explain their actions and 
to state the precise sources of their power.*? As Professor Wade argues cogently 
in the Hamlyn lectures, courts should not connive at extension through redefini- 
tion of undemocratic prerogative powera. ™ A new and lees formalistic style of 
Plow could Ge dbvelopel be does who aeee the. politcal corseqnences OF 
their decision as inevitable and are prepared to discuss political issues honestly 
and intelligently. We should all be less willing to accept as an improvement the 
substitution of unconvincing legal classifications for unfettered administrative 
discrotion. 

But this short book review is no place to propound a theory of administrative 
law robust enough to withstand the icy winds of the 1980s, which threaten 
to sweep away administration and administrative law alike. Suffice it to say 
that none of the major textbooks is ideally suited to the new. climate, Let us 
hope that in this barren field a thousand flowers will soon bloom. 


Caro, HaRLOW 


THE IDEOLOGIES OF PLANNING Law. By PATRICK McAUSLAN. 
[Pergamon Press. 1980. 274 pp. £8-50.] 


Proresson McAuslan says the thesis of this book is that the iaw relating 
to land-use planning tacks objectivity and neutrality and is itself a major 
contributory factor in the continuing disarray of planning. He argues that 
this law is based on three distinct and competing philosophies or ideologies. 
The first is that the law exists and should be used to protect private pro- 
perty and its institutions, The second is that the law existe and should 
be used to advance the pubHc Interest, tf necessary against the interest of 
ptivete property. The third f that the law exists and should be used to 
advance the cause of prblic participation. The principles developed by the 
courts in the late nineteenth and early twentieth centuries form the basis of 
the first ideology. Bentham and Chadwick provide the basis of the second. 
John Stuart Mill can be invoked as the ancestor of the third. 

The four substantive Parts of the book are entitled Public Debate and 
Participation (at local and central levels), Public Development (clearance, 
compulsory purchase, land), Public Controls (development contro! 
and housing conditions) and the Governmental Context (open goverument 
aod managerial and administrative developments in local government). Finally 
there is a Part called Conctusions which considers the extent to which these 
ideologies and conflicts are present in other parts of the administrative 
process and what role lawyers might play in the future in the planning and 
governmental system. 

I hate reviews which tell me the story, the impHcatlon being (1 suppose) 
that the real value of tho work lies in everything else but not in the narrative. 
A good book should make the reader want to know what happens next. 
This is a very good book and you must read it to find out how its argument 
is developed, It is not a source book though you will find all the important 
sources referred to. It is mot a case book or a practitioners’ book though 
it is founded on what happened and contains many good analyses of judictal 
decisions. The book tries to show what the law and lawyers, alongside public 
administrators and pressure groups, contribute to the very curious pheno- 
menon of land use planning. It lives up to its tite and incorporates the 
ideologies of planning law in the ideologies of planning. That is indeed its 


28 I have developed this idea at [1980] P.L. 1. 
M At pp. 46-53. 
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greatest virtue which is shared neither by books on planning law nor by 
books on land use planning. The interplay between policy and law, the 
way each subserves and influences and intersects the other, is described and 
analysed, It is a pioneer work and its technique and method are applicable 
across the whole body of public law and administration. 

By its nature, the book is controversial in the best sense, The reader will 
disagree with the conclusions of some of its arguments because he will wish 
to dispute some of its premises, I will give one example, and use a quotation 
to show the style and manner of the whole, In the chapter on clearance area 
policy and practice, Professor McAuslan writes: 


“Tho ideology of control was and still is that of private property. But, 
as we have seen, policies and circumstances have changed. Arguments 


being raised in the courts. The courts, however, continue to exercise 
control on the basis of the ideology of private property; they are of 
appear to be uneasy at more socially-orlentated arguments which raise 
policy issues or call into question the internal decision-making processes 
of local authorities, Their attitude to that sort of argument is to give 
the public authorities the benefit of any doubt there may be and in so 


owner, But in a dispute between the second ideology and arguments 
which can be grouped, without undue stretching of the concept, under 
the heading of public participation—that is, arguments which challenge 
the public authority's exercise of their discretion in handling wider 
issues of housing policy—the courts uphold the public authority; neither 
hallowed phrases nor creative use of new information are prayed-in-aid 
at this point. Here the ideology of private property constricts and does 
not liberate the ideology of public participation.” 


I cannot do justice to the argument leading to this conclusion without 
telling you the story which, as I have said, I do not propose to do, To me 
it is one of the most interesting parts of the book But I am not wholly 
convinced that the conclusion is correct. I would advance a somewhat 
different hypothesis on a somewhat different analysis and arrive at a some- 
what different result, But that is the virtue and the value of this outstanding 
piece of scholarship. 


J. A. G. GRIFFTE 


Tse Law or REDUNDANCY. By CYRU. GRUNFELD. [London: Sweet 
and Maxwell. 1980. xlv. and 466 pp. (incl. appendices and index). 
Hardback £29-00; paperback £19-75.] 


TRADE Union Law. By Ricaarp Kipner. [London: Stevens and 
Sons. 1979. xxxiv and 343 pp. (incl. index). Paperback £10-75.] 


THE 1970s were a period of persistent and turbulent change for British labour 
law. Many of the changes were presaged by developments in the previous 
decade but their pace quickened and their direction fluctuated wildly with 
the fortunes of the main political parties and the attitudes of the fudiclary. 
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With the passage of the Employment Act 1980 (and more far-reaching 
legislation promised) following a series of sigmficant House of Lords judg- 


ecems set to emulate its predecessor. 
Two of the more distinguished contributions to the literature of labour 


of theso two works exemplifies the wide variety in the origins and develop- 
ment of different aspects of labour law in Britain. Modern trade union law 
in 1966 was to be discerned from the interaction of statutes from 1871 to 
1965 but mainty those of 1871-1913, basic doctrines of common law and 
equity and judicial attitudes towards union activities. These attitudes dis- 


in 1971 appeared to be broadly confined within a single statute, the Redun- 
dancy Payments Act 1965. In 1965 this Act no doubt had the appearance of 
a radical departure from traditional thinking concerning individual emptoy- 
ment rights. By 1971 the extent to which it nevertheless embodied and indeed 
led to the development of common law concepts was already apparent, The 
experience of a further 10 years makes it appear neither a radical aspect of - 
indtvidoal employment rights nor an adequate embodiment of what is required 
in a satisfactory law of redundancy. 

The title of Kidner’s Trade Union Law suggests that it is concerned with 
the same law as Grunfeld in 1966, taking account of the major developments 
up to the late 1970s. In fact it essays a much wider coverage embracing the 
Tight to organise and collective bargaining as well as internal trade union 
law and industrial conflict, It thus attempts to be basically a textbook of 
collective labour law. It is debatable whether or not collective labour la: 
is susceptible to traditional legal textbook treatment. Kidner is not persuasive 
that it is, 

Although some chapters are prefaced by a brief contextual comment, the 
book’s only real deviation from exposition of the law is the introductory 
first chapter. Whether or not one agrees that British labour law can only be 
properly understood in its historical context this 20-page summary of the 
relevam legal history from 1349-1976 is unlikely to be of much assistance 
to someone who comes completely fresh to the subject. Part I, the Internal 
Structure of a Trade Union, is perhaps the moet successful section of the 
book as it provides a fair account of the law for a law etudent in about 
75 pages. It lacks the detall and olarity of Gronfeld’s 1966 work and while 
it may be legitimate to espouse a consistent policy of omitting any considera- 
tion of wider issues, the legal status of a trade union, legal basis of judicial 
interpretation of union rules and law relating to union officials require fuller 
consideration than they receive, simply as legal issues. 

Part II, The Union Member and his Employer, lacks internal cohesion. Con- 
sideration of individual rights against employers concerning union member- 
ship and the closed shop suffers badly if detached from any critical assces- 
ment of the role of the law in supporting a right to organise, while chapter 10 
on industrial action and the employment relationship is of most significance 
as part of the law relating to industtal conflict, Kidner covers this in Part 
IL, the External Activities of a Trade Union. Although overtaken by the time 
of publication by judicial development of the law on civil Hebflity for 
organising industrial action, his account of the law relating to industrial con- 
flict will be of value to the law student as it is not so detailed as to become 
obscure nor so superficial as to gloss over the legal technicalities The exposi- 
tion of the law on collective bargaining in 70 pages in Part IV is however 
far too superficial, Only a student who is concerned to excinde any considera- 
tion of the context of the law might find this useful. The different ways in 
which the law has been and is involved in seeking to assist, promote, 
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encourage, regulate or substitute for collective bargaining cannot be adequately 

demonstrated by such a brief analysis. N 
Rigorous and detailed analysis of the technicalities of trade union law such as 

was found in Citrine’s Trade Union Law is of obvious value to lawyers. 


which is inevitably less detailed, and now of course very vulnerable to being 
overtaken by events, Kidner does not establish an analytical framework 
Hkely to be of permanent valus, Maybe by 1980 it is now beyond doubt that 
purely legal analyzes are likely to be of lasting value only if they are 
confined to fairly narrow areas of labour law. For accounts giving perceptive 


judicial interpretation. The extension of indtvidual employment rights in the 
1970s included increases in minimum notice entitlement, the right to œ written 
statement of reasons for dismissal, the right to time off work when under 
notice of dismissal for redundancy and, most importantly, the right to com- 


of the Employment Protection Act 1975. This aspect of the law of redundancy 
ts essentially part of collective labour law but like tho other changes it is 
Included by Grunfeld in the second edition of his book. 

Notwithstanding the inclusion of this new material the claim in the preface 
that the book has been completely rewritten is perhaps slightly misleading. 
In the first place the book remains essentially a work on the statutory right 
to redundancy pay under what is now basically Part VI of the Employment 
Protection (Consolidation) Act 1978, The two chapters on redundancy consul- 
tation and unfair dismissal for redundancy seem to be essentially an appendage 
to this main purpose; the latter suffers badly from the absence of a context 
explaining the general law on unfair dismissal, The other new material is 
included in a much revised introductory chapter. 

Secondly the new edition incorporates sections from the first edition which 
are either unchanged or with only minor, sometimes organisattonal, changes. 
Of course this may be perfectly legitimate, It is Indeed a testament to the 
respect afforded to the first edition that some solutions to unclear points 
suggested there have become generally accepted. Nevertheless some of this 
straightforward reproduction is open to question. It leads to some errors such 
as the reference on page 72 to the new trade dispute definition speaking of 
disputes between employers and workmen, While these may be only oversights 
they derogate from the high standard of technical accuracy one expects from 
the author. A more important inaccuracy is the failure to reaHse that 
sectlons 27-29 of the Redundancy Payments Act were repealed by the Social 
Security Act 1973. More fundamentally there is a tendency to refer to early 
industrial tribunal decisions reported in 1966-1968 on matters where there is 
now authority of precedent value available. Use of reported tribunal decisions 
can be justified as an ilbustration of particular fact situations or where no 
higher authority is available, Otherwise in view of the multiplicity of reported 
cases of precedent value, reference to industrial tribunal decisions could now 
be profitably eliminated from works on individual employment rights. 
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The bulk of the work, Chapters 3-11, remains an analysis of the law on 
the statutory right to redundancy pay. As noted, even in 1971 this was not a 
completely self-contained body of law, the influence of common law thinking 
being a dominant feature of especially appellate decisions. While this remains 
true it has been added to by the much more extensive body of reported case 
law on unfair dismissal some of which is relevant to the law on redundancy 
pay because the issues are either exactly or nearly identical Grunfeld attempts 
to accommodate this development especially in the chapter on dismissal, but 
his consideration of the law on who is an employee remains (see (1972) 35 
M.L.R. 110), of necessity perhaps if the work is to be confined to a reasonable 
length, incomplete, The particular merit of Grunfeld’s work is apparent in 
the following chapters: his expoaltion of the law is always clear and his 
analytical frameworks’ generally assist the reader in an understanding of the 
law, although they arguably attempt too much by way of sub-division in some 
areas. 

What Grunfeld does not do Is attempt a critical appraisal of either the 
law of redundancy as a whole or even an evaluation of a decade and a 
halfs experience of the statutory right to redundancy pay. It would be obtuse 
to criticise an author for not achieving what he does not set out to do. How- 
ever appellate decisions on particular aspects of the law pecuHar to redundancy 
pay have raised fundamental issues concerning the policy and effect of the 
legislation, e.g. Secretary of State for Employment v. Globe Elastic Thread 
Co, Ltd. and the “ efficlency and redundancy cases” especially the Court of 
Appeal decision in Chapman, Johnson and Nolan, To present such decisions 
without comment tends to create the impression that the law on redundancy 
pey as developed by the courts is a consistent and coherent body which has 
struck an unimpeachable balance between the interests affected by it. Many 
would argue that this is not so. Grunfeld confines his critical comment to 
reasoned disagreement with a few decisions on technical grounds and some 
fairly pointed “ political” comments usually in footnotes, 

It may be that the state of labour iaw in Britain is and for the foreseeable 
future will remain such that technical analyses can best be presented through 
the medium of encyctopedias which can be regularly updated. Certainly of the 
books published in the last decade those attempting a critical or contextual 
analysis seem likely to be of more lasting value. It would though be sad to 
lose the benefit of the analytical frameworks and clarity of presentation 
which have characterised Grunfeld’s writing. While Kidner may not live up 
to these standards, the second edition of The Law of Redundancy will certainly 
be of value to a wide range of readers for these reasons alone. 


R C. Sa4Pson 


EQUITY AND THE Law oF Trusts. Fourth edition by Pamr H. 
Perrirt. [London: Butterworths. 1979. lviii and 594 pp. including 
appendix and index. Casebound. £18-00; paperback, £12°50.] 


UNDERHILL’s LAW RELATING TO TRUSTS AND TRUSTEES. Thirteenth 
edition by Davi J. Hayton. [London: Butterworths. 1979. cxl 
and 822 pp. including index. Casebound only. £37°50.] 


FoR those coming to the law of trusts for the first time it is essential to provide 
adequate background material which will assist in the understanding of the 
legal rules and in the appreciation of their functional importance. Unfortu- 
nately, it is the fallure of Pettit to provide such material which continues to 
constituto a serious obstacle to its unqualified recommendation as a student 
textbook. 

If, however, the student can overcome the difficulties posed by the absence 
of a contextual exposition of the law, in its analytical exposition of the rules 
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and principles of the law of trusts Pettit is both clear and comprehensive. For 
the most part, the text throughout has been carefully updated and, where 
necessary, substantially revised. No new relevant authority is omitted while 
recent case law of particular significance is fully analysed and discussed: see, 
for example, the expanded treatment of section 53 (1) (c) of the Law of 
Property Act 1925 (pp. 59-62) and of proprietary estoppel (pp. 87-90). 
(Although, by contrast, in the section on unincorporated associations (pp. 42-44) 
the difficult case of Re Lipinski (itself examined more recently in Re Grant) 
receives very little discussion.) And, in this connection, special mention should 
be made of the chapter on injunctions where Professor Pettit provides a 
thorough and illuminating review of the recent developments in what he terms 
“the most lively topic” during the five years since the previous edition of his 
book; in particular, his treatment of interlocutory injunctions in the light of 
the American Cyanamid case is a model of detailed analysis and clarity. 

In addition, full consideration continues to be afforded to periodical literature. 
Nor is this confined to citations in the footnotes; Pettit, perhaps more than 
any other textbook, refers to, examines and reviews such literature in detail: 
see, for example, the discussion on the constitution of trusts (pp. 65-80), 
the assessment of the new model constructive trust (pp. 46-48) and the 
treatment of the difficult problem of delegation (pp. 331-338). (Although, in 
this respect, too, the section on unincorporated associations misses out with no 
reference to the excellent analysis of Re Lipinski by McKay im (1977) 9 
Victoria University of Wellington Law Review 1.) The advantage of this more 
extensive reference to periodical literature is that the student may be rather 
more encouraged to inquire further Into differences of opinion where he has 
had the opportunity to preview the nature of the disagreement. 

Undoubtedly the most disappointing aspect of this new edition for the 
present reviewer is its treatment of constructive trusts. In his preface Professor 
Pettit refers to the “new model constructive trust” as being “ potentially the 
most important development during the last few years.” Since this development 
is generally viewed as the extension of the availability of equitable relief, long 
since granted against fraudulent or unconscionable conduct, to remedy conduct 
which the court is prepared to classify as merely inequitable, it would not seem 
to be unreasonable to expect that the discussion of constructive trusts would 
reflect that viewpoint. Yet the treatment of the topic in the text is fragmented 
to such an extent that the author appears somehow to be seeking to disclaim 
the development to which he has drawn attention. Thus, the relevant sections 
of the chapter entitled “Implied, Resulting and Constructive Trusts” contain 
some, but only some, of the long-established cases of constructive trusts; farther 
acknowledged instances of such trusts are considered under “ Appointment of 
trustees” and “Duty of trustees not to profit from the trust; ” and the con- 
clusion to the question of the proper classification of secret trusts is anticipated 
by the inclusion of that question in the chapter entitled “ Express Trusts” The 
discussion of the so-called “new model constructive trust” is quite separate 
and covers no more than two pages in the chapter entitled “ Classification of 
Trusts.” For the most important development during the last few years such 
coverage can hardly be described as excessive! 

Nonetheleas, the merits of this book remain. For the present reviewer Pettit 
has continued to be a constant source of reference: for the detailed analysis 
of the law combined with the comprehensive citation of judicial authority and 
academic literature makes this an mvaluable book for those with some under- 
standing of the law of trusts. The ultimate benefits are no less for those without 
such understanding, but regrettably the initial obstacle seems to discourage all 
but the most indefatigable students. 

Underhil?’s Law Relating to Trusts and Trustees is first and foremost a 
teference book for the practising lawyer. As such the appearance of this new 
edition after a lapse of almost ten years will surely be welcomed by the legal 
profession: and all the more so because it has been edited by David Hayton. 
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Although he acknowledges in his preface that the book has begun to reveal 
“ structural defects,” Mr. Hayton has nonetheless adhered to the original 
scheme adopted by Sir Arthur Underhill, namely, a statement of the law of 
private trusts in the form of a codo of principles explained and illustrated by 
analysis and discussion of the decided cases. And, although it must be questioned 
whether the original form can continue to sustain forther developments in the 
law (indeed it is arguable that some of the principles as presently formulated 
are necessarily so wide as to be superfiuous to the detailed commentary which 
follows), within the existing terms of reference, Mr. Hayton’s exposition of the 
developments in the law of trusts during the 1970s is excellent. He provides a 
comprehensive and extremely lucid account of the law as it stands and he is 
always prepared to make constructive suggestions where the present state of 
the law is uncertain or controversial, Practitioners ought to greet this new 
edition with enthusiasm. 

However, it would be misleading to suggest that this is a book strictly for 
the practitioner. Obviously it could not be regarded as a standard student 
textbook; but, in the opinion of the present reviewer, the exposition of some 
of the traditional examination topics surpasses, both in thoroughness and in 
clarity, that to be found in the books designed specifically for the student 
market: see, in particular, the account of the requirement of certainty of 
objects (pp. 42-58) which includes an excellent analyals of Re Baden (No. 2) 
and the distinction between conceptual and evidential uncertainty, the analysis 
of the beneficiary principle and the difficulties relating to unincorporated 
associations (pp. 59-74), the examination of the problems of constitution of 
trusts (pp. 90-122), the review of the case law on section 53 (1) (c) of the Law 
of Property Act 1925 (pp. 170-178) and the discussion of delegation by trustees 
(pp. 520- 527). 

In marked contrast to the fragmented approach adopted in Pettit, in Underhilt 
the treatment of constructive trusts is contained, complete, in a single section 
of the book. The discussion thus covers the recognised instances of constructive 
trosts and leads into a critical appraisal of the development of the new model 
constructive trust; and it is, in the opinion of the present reviewer, quite the 
most lucid analysis available of this extremely complex area of the law of 
trusts. 

NIGEL P. GRAVELLS 


WILLIAMS AND Mur HUNTER ON BaNKruptTcy. Nineteenth edition. 
By Mum HunTer and Davip GraHaM, assisted by MICHAEL 
CRYSTAL. erent Stevens & Sons. 1979, cxii and 876 pp. 
(incl. index) 91 pp. £45-00.] 


Sm Ronald Vaughan Williams’s book first appeared in 1870 and was the 
result of the Bankruptcy Act 1869. The name of Mr. Muir Hunter now appears 
on the title page jointly with that of Vaughan Williams for the first time, and 
deservedly so: he has been an editor of the work for some 30 years and his 
skill and industry in keeping up to date the authoritative textbook on 
bankruptcy cannot be faulted. 

Since the last edition (1968), one development has been the Insolvency Act 
1976. Judge Blagden (himself an editor of the work) was chairman of a 
Departmental committee which reported in 1957, and when Williams last 
appeared nothing had been done about the recommended proposals. In 1975, 
a “Justice ” committee under Mr. Allan Heyman, Q.C., reported and endorsed 
some of the findings of the Blagden Committee, particularly those dealing with 
easier discharge, and at the end of that year the Government introduced the 
Bill which became the Insolvency Act 1976. It made some overdue changes, 
including those for automatic discharge. However, income tax retains its 
priority in a distribution, notwithstanding the view of Blagden that thie could 


Jan. 1981] REVIEWS 125 


work injustice where the Revenue had been slow in collecting and thereby 
gave the debtor a “false credit.” The Payne Committee, reporting in 1960, 
in effect made the same point and called for investigation of the priority of 
taxes, and rates. 

The present editors in their foreword draw attention to another instance of 
preferential debts. This arises under the Employment Protection (Consolidation) 
Act 1978 where for example the Secretary of State has paid certain sums due 
to the redundant employee of a bankrupt employer. The editors observe that 
such extensions of the category of preferential debts are resented by the 
unsecured creditors and they add that “ there appears to be a strong demand 
for a re-appraisal of the social justifications for the conferment of preferential 
status on any particular debt.” 

Some important new decisions have been included, especially those arising 
out of the rights of spouses on divorce under recent legislation. Where a wife 
has a legal or beneficial interest in the home there is no automatic rule 
favouring the trustee and in Re Bailey [1977] 1 W.L.R. 278 it was held that 
the court should “ exercise a proper discretion in deciding whether to order 
a sale or not, and in exercising that discretion the court is under a duty to 
consider all the circumstances of the case.” The preface draws attention to 
the danger that the “ public policy ” of the bankruptcy court may conflict with 
the Family Division’s “ public policy.” It is to the good that the editors have 
reduced the size of the work, but, this apart, they are to be congratulated on 
their thoroughness in preparing this welcome new edition. 


FLORENCE O'DONOGHUE 


THE Nature oF Law. By Tuomas GLYN WATKIN. [Amsterdam: 
North-Holland, European Studies in Law series, 1980. 246 pp. 
$31.75.] 


AN embargo should be put on this overused title until at least tho year 2000. 
What is usually found in a “The Nature of Law” is a perspective on law, 
more or leas revealing and compelling, but rarely inconsistent with other more 
or leas revealing and compelling accounts; following a recent version by Alan 
Watson in 1977, we have one with some close resemblances to it by Thomas 
Glyn Watkin in 1980. 

Watkin’s thesis is that law is constituted of shared mental phenomena 
bearing family resemblances to other “phantasies” such as language, myth 
and dreams. Insight into law can be gained by study of these related phan- 
tasies. Law acts at a mental level, as an approximation of real events, but 
removed from the objects of its study, namely external events. Law functions 
(or is meant to do so, p. 45) to settle disputes and maintain order. Indeed, 
according to Watkin, legal validity derives ultimately from the importance of 
law’s function as producer of social order on which human survival is 
dependent. He sees legal rules as part of the super-ego of a community, valid 
and effective (p. 59) as within the psyche of the community, accepted in 
different ways as necessary by the community. This theory is aimed at 
incorporating “the goals of social existence” (p. 61) into any account of 
law; it amounts to viewing law as rules which are colluded in or ratifed by 
the community in order to survive. Legal concepts are developed to help 
individuals adapt to the phantasy of law designed to produce social cohesion, 
order and survival. As such the theory treats “law as a social phenomenon ” 
(p. 186). A striking consequence of this reductivist theory is that “ Law need 
not, according to the new theory, be moral in any other sense than that of 
what the group considers moral, for there can be no absolute moral standards 
but only group values for cohesion and survival” (p. 188). The plea with 
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which Watkin ends echoes Henry Sumner Maine: to embody social realities 
into furisprudential thinking, including the accounts of historical and com- 
parative techniques. 

Watkin’s perspective has substantial flaws in its make up. In presenting law 
as phantasy he virtually ignores the Rusian jurist Petrazitaky (only referring 
to one Olivecrona account of him) whose psychological analysis of law is a 
fully formulated treatment of law as “ phantasmata,” and has been developed 
by such as Timasheff who also should have been considered (cf. p. 178). In 
classifying law as a social phenomenon he almost completely ignores reference 
to sociological jurisptudence and sociology of law: Pound, for a social 
utilitarian type theory (cf. p. 196); Durkheim, for a relevant analysis of 
punishment (cf. pp. 144-146); Duguit, for his views on social cohesion (cf. p. 
171); and Weber, for his analysis of rationalisation (cf. p. 149). His use of 
analogy from Levi-Strauss, Freud, Wittgenstein and Chomsky is often mis- 
leading, probably because he moves across from description to evaluation to 
explanation without seeming to realise the different questions involved; for 
example his claim “. . . such social phantasy systems are a form of reality, so 
that money has value, language has meaning and laws have validity ” (p. 6), 
and his view on international law (p. 51). He treats uncritically the plausibility 
of formulating parallel development between human beings and societies (p. 
33), despite one justifying quote from Freud (pp. 55-56). ‘He fails to appreciate 
the further consequences of some of the arguments presented (e.g. the 
quotation from Ryle, p. 14), His understanding of morality becomes truncated 
(pp. 168 and 175) so that all norms (social, moral, legal and the various 
subdivisions of these) are neatly but simplisticly tied together. He is unaware 
of, or unwilling to consider the relationships between law, State and force 
(further use of the Scandinavian Realists would have helped) and the whole 
realm of political sociology (cf. p. 58) as it affects his perspective (the con- 
cept of power, but also the problem of pluralism cf. p. 77). 

Watkin’s point of focus, particularly when analysing the law/morality 
relationship and civil disobedience, is that “solving or avoiding disputes to 
maintain cohesion and survival is the function of law” (p. 126). However, 
unlike Alan Watson’s use of this criterion, with Watkin the significance (the 
real/ideal content) of such a proposition is unclear. “ Cohesion and survival” 
are gradually reduced to the only bases of human endeavour; that is, from 
the ultimate to the only goals of human action (p. 218). In this reduction 
most of the explanatory power of such a focus is lost (see p. 212). On the 
other hand, “cohesion and survival” are the main example of his talk of 
social facts, which, despite frequent use of the word empirical, are never 
treated in an empirical manner (beyond certain historical and anthropological 
allusion). And what is left? A useful perspective, but one which needs to be 
much more critically developed. As it is, it is rather superficial, hence tts 
treatment of jurisprudential questions is limited. 

Davip SCHIFF 


THE IRISH CONSTITUTION. By J. M. KELLY. [Jurist Publishing Co. 
Ltd., University College, Dublin 4. 1980. xxxii and 605 pp. 
Hardback: I.R- £25 + postage; Paperback: LR. £20 + postage. 
(Available only from publishers).] 


Tas is the first book on all parts of the Irish Constitution of 1937. It is an 
excellent work, containing a huge collection of reliable information; written 
in a light, flowing style; and adorned with helpful shoulder-notes. It should 
not be overlooked, moreover that the author had only a small, though 
growing, collection of critical writing to lighten his labours nor that 60 of 
the 500 cases upon which he draws are unreported. As the book is a 
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commentary on the text of the Constitution, it is divided into sections, each 
corresponding to one of the articles, Ordinary legislation relating to the 
Constitution is fully described. However, the Constitution is judicially enforce- 
able and the chief emphasis falls on cases interpreting its wording. Because 
of the paucity of cases in these areas, a relatively small space is assigned to 
the operation of the legislature and executive. There is a generous volume 
of quotation from the judgments. This occupies more than a third of the 
text in the two random sections (pp. 200-250; 500-550) where a score was 
kept. Unfortunately, the Table of Cases does not distinguish between refer- 
ences at which a case is dealt with in detail and those where it is simply 
mentioned, 

At a time of flux in constitutional review, the ration of criticism and 
appraisal which the author allows himself seems unduly self-effacing. One 
would, for instance, be grateful to hear his views—at greater length than 
the few lines in the Introduction—on the broad questions of whether an 
“adventurous” judge is an unqualified beneficence and whether the judiciary 
is or should be seeking some form of self-denying ordinance. There are, 
however, useful, pithy comments on certain topics which have yet to be 
analysed in sufficient depth by the judiciary, e.g. the presumption of con- 
Di ose (p. 226); prospective invalidity (p. 247); waiver of constitutional 
rghts (p. 336). 

Several of the articles in the 1937 Constitution are copied from the Irish 
Free State Constitution which was enacted at Independence, in 1922. And 
in post-1937 cases, the courts have often looked back to earlier precedents, 
It seems, then, to be a realistic and fruitful approach to regard the 1937 
Constitution as largely “a re-bottling of [old] wine” (p. xxviii). It is, thus, 
one of the strongest features of this book that it treats the 1937 articles side 
by side with thelr equivalents in the earlier Constitution and the case-law 
thereon. The continuity between the two Constitutions is also relevant to 
the suggestion that the 1937 Constitution ought to be changed so as to accom- 
modate some of the attitudes of Northern Protestants and so make eventual 
Irish unity seem less unpalatable to the North. The fear has been voiced 
by some commentators that this change might lead to the loss of the case- 
law which has grown on the 1937 Constitution. The continuity across the 
1937 divide makes this foar seam less reasonable. 

Finally, of what interest is this book to the foreign reader? First, it provides 
varied illustrations of the fact that constitutional review entails a contest 
between majority-rule and, on the other hand, not just (pace the author) a 
“minute word-by-word interpretation of the Constitution” (p. xxi) but also 
the jfodiciary’s concepts of constitutionalism and of what is appropriate in 
the contemporary polity. Secondly, Montesquieu’s long shadow touches the 
Irish Constitution in the form of provisions that the law-making power is 
vested exclusively in the legislature (Art. 15.2) and that, apart from “ limited 
functions,” justice may be administered only by the courts. (Arts 34, 37). The 
first prong of this prohibition has not yet claimed any victims, the judges 
having distinguished between questions of principle and of detail and held 
that the latter may form the subject-matter of subordinate legislation. How- 
ever, there have been several cases on the other limb and, in some of these, 
useful legislation has been lost. In 1979, it was considered necessary to amend 
the Constitution so as to lift the Sword of Damocles from over the head 
of the Adoption Board in order to free thousands of adoptive parents from 
the fear that their children might be reclaimed by the natural parents, The 
sections on the Separation of Powers in The Irish Constitution seem, to the 
reviewer, to afford further evidence to show that the dogmatic application 
of this principle, in a modern constitution, is destructive and unneceesary. 


Davip Gwynn MORGAN. 
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Luxrorp’s REAL ESTATE AGENCY. Fifth edition. By P. R. H: WEBB 
and ANNE Wess. [Wellington: Butterworths. 1979. xvi and 
295 pp. Paperback £22-50.] 


Tue legal problems posed by the practice of estate agency are topical in the 
United Kingdom, in the light of our Estate Agents Act 1979, It is therefore of 
considerable interest at this time to compare ways in which other countries 
have attempted, through both legislature and judiciary, to solve similar problems. 
In relation to New Zealand, the task of such comperison has now been 
simplified by the publication of an excellent new edition of Lurford’s Real 
Estate Agency, by Professor P. R. H and Mrs. Anne Webb of the University 
of Auckland, 

The New Zealand system of legislative control (under the Real Estate Agents 
Act 1976 replacing the scheme which originated in 1963) is very much what 
the profesional bodies in the United Kingdom have always had in mind. 
Agents, who are required to be members of the Real Estate Institute of New 
Zealand, are Hcensed annually by an independent administrative body, which 
has disciplinary powers as well as its final sanction of cancelling a licence. 
In an interesting attempt to buttress the standards thus set, it is provided that 
salesmen employed by real estate agents must also be “approved,” and that 
at least one-quarter of those employed in any place must be “ qualified ” in 
the sense of having the statutory degree of experience. The second and larger 
part of Luxford consists of an annotated version of the 1976 Act, together 
with useful subordinate material such as the Code of Ethics. The annotations 
here are perceptive and, where necessary (e.g. on the need for an agent’s 
appointment to be in writing), exhaustive. The usefulness of the work is 
enhanced by the editors’ willingness to garner background information from 
administrative sources, as well as from law reports. 

The first part of the book deals with the common law which governs estate 
agents. Not surprisingly, the centreplece is a long chapter on commission, in 
which the editors neatly expose the fallacy of over-reliance on Luxor (East- 
bourne) Ltd. v. Cooper [1941] A.C. 108, in view of the inconsistent line of New 
Zealand authority based on Latter v. Parsons (1906) 26 N.Z.L.R. 645. The 
principles expounded ring strangely im EngHsh ears (cf, Dennis Reed Ltd. v. 
Goody [1950] 2 K.B. 277, otc.); the judicial approach is much more robust, so 
that an agent who finds a sultable applicant to purchase is not defeated by 
subsequent events which cause the sale to fall through. 

It is in this early part that Luxford’s strengths and weaknesses are most 
apparent. The editors’ capacity for research has unearthed a vast body of New 
Zealand material, usefully leavened with the major authorities from the United 
Kingdom and Australia. So thorough, indeed, is the citation of this material 
(some fudgments quoted in full run to several pages) that it is difficult to accept 
that this book is aimed at the real estate agency market, rather than at the legal 
profession. And yet, if this is in truth a lawyer’s book, one could wish for more 
of the thoughtful and revealing comments which the editors all too rarely permit 
themselves. The overall impression is of a “ cases and materials” book on its 
way to becoming a standard text; perhaps it is not too much to hope that future 
editions may complete the process, to the undoubted benefit of real estate agents 
and lawyers alike. 

J. R. Murpoca 
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RECENT DEVELOPMENTS IN THE 
LAW OF LANDLORD AND TENANT: 
THE AMERICAN EXPERIENCE * 


Tue extent of protection from eviction, and the standard of habit- 
ability guaranteed by English law to the residential, non-owning 
occupant depend upon the legal category to which that occupant 
is assigned. It is the contention of this paper that English law is 
over-refined and unnecessarily complex, utilising concepts and dis- 
tinctions which are often inappropriate or irrelevant, and therefore 
only fortuitously responsive to the actual issues which a problem of 
eviction or of habitability may present.1 The essentially straight- 
forward regime currently being developed in certain of the United 
States should be studied as the prototype of an alternative approach. 
This body of law, while taking a far simpler form than its English 
counterpart, is potentially more alert to the practical issues of a 
particular case and is more accessible to those most likely to need 
it.? 
Tae ROAD TO SECURITY OF TENURE: 
Tre DOCTRINE OF RETALIATORY EVICTION 

Issues relating to eviction represent, in essence, a conflict between 
a landlord’s interest in his property and an occupant’s interest in 


en o O a U u aauMŘŘħŮõŮ 
* I wish to express my gratitude to Gray's Inn for the Churchill Award, which in 
part financed the research on which this paper is based. 
1 In Shaw v. Groom [1970] 2 Q.B. 504 a semi-Itterate landlord sued a semi-literate 
tenant. Sachs L.J. commented at p. 519: " Tho chances of eltber of them really 


reform by itself will not solve the problems of slum housing: the law is 
a weapon. But ff the law is to contribute to tho alleviation of 
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his home. The law may take three approaches to such issues: first, 
always to prefer the landlord’s interest; or, secondly, always to 
prefer the occupant’s; or, thirdly, to choose between them according 
to selected circumstances of the particular case. English law adopts 
the third approach, resolving the conflict of interests in accordance 
with the complex rubric of the Rent and Housing Acts or of the com- 
mon law. Thus the protected tenant, the protected shorthold tenant, 
the secure tenant, the tenant who shares or receives board or 
attendance, and the tenant of a resident landlord each attracts a 
different degree of protection, as does the licensee who has a so- 
called restricted contract, the licensee without this often-fortuitous 
benefit, and the squatter. Categories come and go, and the degree 
of protection within categories changes, with almost schizophrenic 
frequency. This occurs even though the situation of each occupant 
is, in at least one important regard, the same: they have all made 
their homes in property owned by someone else.* 

Why, then, are the distinctions drawn? In some instances the law 
demurs to the fact that the occupant has made his home there, for 
he was not justified in so doing. In the case of the squatter it is 
relatively easy to see why this attitude should prevail: according 
to Lord Denning M.R.‘ a squatter is “ one who, without any colour 
of right, enters an unoccupied house or land, intending to stay there 
as long as he can....” Even the excuse of necessity must fail for, 
“ if- homelessness were once admitted as a defence to trespass, no- 
one’s house could be safe.... So the courts must, for the sake of 
law and order, take a firm stand. They must refuse to admit the 
plea of necessity to the hungry and the homeless... .” * The best a 
squatter can hope for is to be evicted by the procedures of the law 
rather than the agents of self-help.* A similar theoretical justifica- 
tion can perhaps be seen behind the now-defunct “ furnished 
tenancy ” exception to Rent Act protection: one does not, it might 
be said, make one’s home in premises furnished with another's 





3 This list is given by way of example and is not intended to be complete. 
Further categorles—sub-tenants and tenants’ families, for add to 
the complexity. But at least one of the Hsted distinctions is fundamental in English 
law: that between tenant and Hcensee, The division supposedly reflects the intention 


public policy: 
succeeds in doing this, however, seems itself often to be a matter of chance. Courts 
will analyse agreements in detail to seo tf a licenco or tenancy is created, and each 
case appears to turn upon fts own particular, and often complex, circumstances. 


landlords and occupants in a situation of unjustifiable uncertainty. See Somma v 
Hazelhurst. [1978] 1 WLR. 1014 (C.A) and compare Aldmngton Garages v. 
Fielder (1979) 37 P. & C.R. 461 (C_A.) and Demuren v. Seal Estates Lid. (unreported 
(C.A.) ). The distinction should be abolished. 

4 In McPhail v. Persons Unknown [1973] Ch. 447, 453 (C.A,). 

5 Seo London Borough of Southwark v. Wiliams [1971] Ch. 734 (C.A.) and the 
Housing (Homeless Persoms) Act 1977. 

$ See the Criminal Law Act 1977, s. 6. 
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possessions. Though this view has a certain logic, it is unrealistic, 
since many people—particularly the young, single, or newly-married 
—do exactly that. 

In other instances the law may prefer the landlord’s interest even 
though the occupant has a clearly and admittedly established home. 
This, perhaps, should happen in cases where the resident—be he 
tenant or licensee—has in some way become part of his landlord’s 
domestic arrangement,’ for example through the sharing of essential 
facilities or because the landlord provides board. But the “ resident 
landlord ” exception, which replaced the “furnished tenancy” 
exception in 1974, does not function in this way. It simply requires 
that the landlord make a home in some other part of the same 
structure, albeit both the tenant’s and landlord’s units are quite 
separate and self-contained, and the two have minimal contact. 
Indeed, the sharing of facilities or the provision of board takes the 
tenant out of full protection by different routes. The “ resident 
landlord” exception does not apply to purpose-built blocks of flats; 
but the necessary practical difference between a purpose-built block 
and a structure originally built for communal accommodation and 
since converted into self-contained dwellings can sometimes be hard 
to perceive. 

Council tenants provide the latest instance of fluctuating categoris- 
ation. Before the Housing Act 1980 came into effect they enjoyed 
no theoretical security of tenure. The justification for this lay in the 
fact that, since local authority housing is provided first of all for 
the indigent, the local authority must be free to manipulate its 
housing stock so best to meet the needs of its district. For example, 
a couple whose family has grown and moved away should not be 
entitled to remain in a large dwelling while other families continue 
to live in over-crowded accommodation. Recent cases, however, 
high-lighted the potential injustices inherent in a power which is so 
tenuously controlled; * after the commencement of sections 28 to 34 
of the Housing Act 1980, most council tenants will enjoy security 
of tenure comparable to that of private protected tenants. 

The protection afforded a licensee is equally complex. As Luganda 
v. Service Hotels Ltd.* demonstrates, the power of a rent tribunal 
to reduce rent or postpone eviction extends to licensees, provided 
they fall within the definition of a Part VI or, now, a restricted 
contract.?° Luganda had been renting a furnished room in a resi- 


17 Cf. Thompson v. Park [1944] 1 K.B.. 408 (C.A.). 

8 See Bristol District Council v. Clark [1975] 3 All E.R. 976 and Cannock Chase 
District Council v. Kelly [1978] 1 AN E.R. 152. ® [1969] 2 Ch. 209. 

10 s, 70, Rent Act 1968; see now s. 19, Rent Act 1977. Under s. 106A of the 
Rent Act 1977 (a section added by s. 69 (2) of the Housing Act 1980) jurisdiction to 
postpone eviction, in regard to restricted contracts made after the commencement 
of s, 69, is removed from the rent tribunal and given to the 
coun can only postponement for a maritimum of 
rent tribunal can, in theory, order successive postponements for 
months each. The new county court jurisdiction extends to fixed term restricted 
contracts, however. 
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dential hotel, admittedly as a licensee not tenant, for three years 
when his rent was substantially increased. He refused to pay, and © 
was evicted after being given two days notice to quit. The Court 
of Appeal, ordering his reinstatement, ruled that the hotel was a 
“house,” that’ Luganda was entitled to occupy his room “as a 
residence,” and that he was entitled to exclusive occupation of that 
room. Thus he fell within Part VI. Had any of these three points 
gone against him he would have failed, as would have happened 
had he been receiving substantial board, or had he not been paying 
part of his rent for furniture or services, or had his licence been for 
a fixed term. 

The protection of this ravelled mass of technicality is little more 
than a paper shield, however. The landlord who can so arrange the 
terms of letting that, for example, the right of exclusive occupation 
is denied, pulls away the cover of the Rent Acts and exposes his 
licensee to the chill winds of the common law. 

The protected tenant, meanwhile, can only be evicted in certain 
closely defined circumstances. Often the social and economic merits 
of a landlord’s position relative to his tenants are overlooked. 

English law is, in the opinion of this writer, over-conceptualised, 
occasionally arbitrary, and often unfair. In place of the Rent Acts’ 
perennial overhauls a new beginning should be made. The United 
States offers the prospect of a new and potentially better approach." 
In the United States, as in England, a court order is required before 
a tenant can be evicted. An order to restore possession to the 
landlord can be obtained following any major violation of the terms 
of the tenancy, on expiry of a fixed term or, if the lease is periodic, 
after waiting out a proper notice to quit. Most states provide a 
summary procedure, designed to aid the landlord to a speedy 
recovery of his property. It is around this procedure, the action of 
wrongful detainer, that the burgeoning doctrine of retaliatory evic- 
tion has found its seedbed. 





11 It ds, perhaps, paradoxical that this should be so, Traditional American values, 
the ethos of self-sufficiency and considerable popular suspicion of governmental 


the community legal services programmes of private universities or in privately- 
funded special interest groups. Many of the cases to be considered were sponsored 
by these agencies. 

12 In the U.S. cases about to be considered the tenant/Hcensee dichotomy is not 
an issue. For simplicity the term “ tenant” will be used from now on. 
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The seminal case, Edwards v. Habib, was decided by the United 
States Court of Appeals for the District of Columbia, a body 
prominent in recent progressive decisions. Edwards had rented from 
Habib an apartment in downtown Washington which, it was found, 
violated the District of Columbia housing code in over 40 respects. 
She reported this state of affairs to the local inspectorate and Habib, 
in retaliation, gave her notice to quit. When she failed to leave he 
instituted an action for possession. 

The typical summary procedure for wrongful detainer disallows 
any defence not directly related to the single issue of possession. 
Since the landlord had given proper notice to quit he was, it would 
seem, entitled to the verdict. To allow this, however, would be to 
frustrate the very purpose of the housing code. In the opinion of 
the court, the effectiveness of such codes depends in large part upon 
the readiness of tenants to report violations. No tenant will take 
such a step if it might lead him to be evicted by a vindictive land- 
lord. The court in Edwards therefore decided, by a liberal process 
of statutory interpretation, that there must be implicit within the 
housing code a limitation which prevents landlords from evicting in 
retaliation for a report of violations. The court will look behind the 
blank face of a notice to quit to discover the true reason for its 
service. 

The court reached this conclusion by examining the case “in 
the light of the appalling condition and shortage of housing in 
Washington, the expense of moving, the inequality of bargaining 
power between tenant and landlord, and the social and economic 
importance of assuring at least minimum standards in housing con- 
ditions.” In Somma v. Hazelhurst'* the lessees’ acknowledged 
“great need ” of accommodation was held to work against them, 
since it forced them to take the accommodation on the terms 
offered. In neither Somme nor Luganda (a classic retaliatory evic- 
tion case) is there any indication that the court was influenced by 
—or even aware of—factors such as those upon which the decision 
in Edwards v. Habib is squarely and overtly based. 

Two theoretical bases of the new defence were suggested in 
Edwards, and have since been reconsidered in later cases. As we 
have seen, the court finally accepted the contention that to disallow 
the defence would pervert the intentions of the legislature: ‘To 
permit retaliatory evictions... would clearly frustrate the effective- 
ness of the housing code as a means of upgrading the quality of 
housing in Washington... (therefore) as a matter of statutory con- 
struction and public policy, such an eviction cannot be allowed.” 
The court left undecided whether the defence could also rest on the 
other suggested basis: the broad constitutional ground that to dis- 
allow it would violate a tenant’s First Amendment freedoms, par- 





13 130 App.D.C. 126; 397 F2d 687 (D.C. Cir. 1968) cert. denied 393 U.S. 1016 
14 [1978] 1 WLR. 1014 (C.A,), 
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ticularly freedom of speech and the right to petition government 
for a redress of grievances. 

Of the two, clearly the constitutional argument offers tenants a 
much wider protection, since it does not involve an inquiry into 
the legislative purpose of any particular statute (nor, indeed, that 
there should any particular statute) but rests upon the general 
freedoms in the Bill of Rights. However, the validity of this thesis 
depends upon an as yet unresolved aspect of constitutional law. The 
Federal Constitution forbids Congress from violating a citizen’s 
basic freedoms; this prohibition is passed down to the states through 
the Fourteenth Amendment. It does not enjoin private individuals 
from such practices, however. How, therefore, can a private land- 
lord be prevented on constitutional grounds from evicting a tenant 
because he is, say, a communist, a pacifist, or associates with homo- 
sexuals; in other words, for reasons which would be clearly uncon- 
stitutional had they prompted governmental action? An answer ** 
lies in the fact that the landlord must go to law in order to effect 
his purpose. The state involves itself in the discriminatory act when 
its courts grant the landlord an order for possession, and so falls 
foul of the Constitution. Unfortunately, it is unclear how far this 
reasoning can be carried, and it is not generally accepted in all the 
states. Hence the court in Edwards preferred to rest its judgment on 
the less contentious ground. 

Some jurisdictions have manifested a willingness to apply the con- 
stitutional argument: New Jersey and New York have taken the 
lead here; ** Hawaii, California, and Wisconsin appear ready to 
follow.'’ However, a recent Dlinois Court of Appeals decision and 
an earlier Hawaiian Supreme Court ruling have chosen to turn the 
constitutional argument against the tenant, stressing the superiority 
of the landlord’s constitutional property RUPTAR over the tenant’s 
Bill of Rights protection."* 

What, then, is the potential scope of this stillinchoate concept of 
retaliatory eviction? Does it in fact promise a better solution to the 
problems of security of tenure than the English approach? The idea 
of retaliatory eviction is capable of being expanded to meet any 
instance of eviction without just or adequate cause; the present state 





15 See Shelley v. Kraemar, 334 U.S. 1; 68 S.Ct. 836; 92 L.Ed 1161 (1948) 
discussed in Edwards at pp. 691-696. 

16 Now Jersey: seo e.g. Engler v. Capitol Management Corp., 112 NJ. Super 
445; 271 A2d 615 ot New York: see e.g. Hosey v. Club van Cortlandt, 299 
F.Supp. 501 (USDC 1969). 

1 Hawall: Windward Partners V. Delos Santos, 577 P2d 326 (S.C. 1978) cf. 


ilai v. Trusdell, 508 P2d 1215 (S.C. 1973); California : soo og. Schweiger V. 

Superior court of Alameda County, 3 Cal 3d aan ee 97; 90 ie T29 

(1970) Wisconsin: Dickhut v. Norton 45 Wis, 389; N.W. 24 2 97 (S.C. 1970). 
18 Illinois: Seidelman v. en ST TL App at tah NE A 53 Om 

“In general, a privato landowner may restrict the exercise, on his 

right of free and the right to petition for the redress of n 

offending the tution. Indeed, even invidious discrimination is not violative of 


tho Fourteenth Amendment, where tho impetus for such discrimination is private 
rather than public,” Hawail: Aluli v. Trusdell, 508 P2d 1215 (1973). 
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of development, however, leaves the doctrine some distance from 
that ideal. Recent decisions in the courts of California, particularly, 
bring into focus many of the unresolved issues which attend the 
new doctrine. In addition to the conceptual basis of the doctrine no 
less than six other major problems remain unsettled. These are, first, 
whether there is scope for further common law development in 
those jurisdictions which have adopted the defence in a limited 
statutory form; secondly, whether common law retaliatory eviction 
is applicable to tenant conduct other than the reporting of housing 
or similar code violations; thirdly, whether the defence is available 
to protect conduct unrelated to the tenancy; fourthly, whether non- 
residential tenants are protected; fifthly, the problem of the burden 
of proof; and, finally, the question of the duration of protection. 

The State of California adopted the defence of retaliatory eviction 
in the case of Schweiger v. Superior Court. The tenant here had 
been served with notice to quit supposedly for being in arrears of 
rent. In fact his rent had been dramatically increased after he had 
exercised his statutory right ° to repair certain defects and deduct 
the cost of these repairs from rent. The tenant, not surprisingly, 
refused to pay the increase; this failure constituted the arrears for 
which the landlord sought his eviction. The Supreme Court issued 
an order of mandamus to compel the lower courts to admit the 
defence of retaliatory eviction into the summary proceedings. 
Although, once again, judgment rested on the ground that the legis- 
lative purpose—in this instance, of granting tenants the right to 
Tepair and deduct—must not be frustrated, the constitutional 
rationale is also suggested quite strongly. Thus Mosk J., delivering 
the majority opinion, notes that to deny the defence is “ to lend the 
exercise of the judicial process to aid landlords in punishing those 
tenants with the audacity to exercise their statutory rights.” The 
court also drew heavily upon Abstract Investment Co. v. Hutchin- 
son,™ in which a black tenant successfully opposed his eviction on 
the constitutional grounds of racial discrimination. The latest Cali- 
fornian cases, however, still leave unsettled whether the defence 
can rest on the wide constitutional basis.”! 

Following Edwards v. Habib, several states have adopted retalia- 
tory eviction in a more or less limited statutory form and the 


19 Since 1954 the California Civil Code has given tenants a repair and deduct 


remedy. Without the underpinning of re , any exercise of 
this remedy invited the swift response of a notice to quit, as this 
The ctr m which a tenant can repair deduct are closely circum- 


and deduct wan raurrocted Dy Gom J. in Lee-Parker v. Izzet [1971] 1 W.L.R. 1688. 

C}. Trentacost v. Brussell, 412 A2d 436 (S.C.N.J. 1980) and Teller v, McCoy, 253 
S.E. 2d 114 (S.C.W.Va. 1979). 

20 204 Cal.App. 2d 242; 22 CaLRptr. 309 (1962). 

31 Seo Mobil Ou Corp. v. Handley, 143 Cal.Rptr. 321 (1978); S.P. Growers v. 
Rodriguez, 17 Cal 3d 719; 131 Cal.Rptr. 761, 552 P2d 721 (1976); Cf. Newby v. 
Alto Rivtera Apts., 131 CalRptr. 547 (1976) Four Seas Investment Corp. v. Inter- 
national Hotel Tenants’ Association, 146 CalRptr. 531 (1978). Seo also Sims v. 
Century Kiest Apartments, 567 S.W. 2d 526 (1978 Texas). 
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question arises whether this now represents the whole of that state’s 
law on the subject. California, for example, has introduced it into 
its Civil Code provisions relating to repair and deduct. Section 
1942.5, introduced in 1970 and amended in 1979, establishes that a 
landlord may not recover possession, nor increase rent, nor decrease 
services within 180 days of a tenant reporting a housing code viola- 
tion, exercising his statutory rights (for example, suing for breach 
of the warranty of habitability, or repairing and deducting) or par- 
ticipating in, or organising, a tenants’ association. The 180 days run 
from the latest applicable of several given dates, the defence can be 
invoked only once in any 12 months, and the tenant cannot contract 
out of its protection. 

The question whether 1942.5 now encapsulates the whole of Cali- 
fornia law on retaliatory eviction was deliberately left undecided by 
the Supreme Court of California in S.P. Growers v. Rodriguez.” 
Here immigrant lemon-pickers, renting company-owned housing 
under the terms of their employment, filed complaints against their 
employer for violations of the Farm Labor Contractors Act,” for 
which indiscretion they were given notice to quit. The Supreme 
Court had no difficulty in extending the defence of retaliatory evic- 
tion to protect the tenant’s actions. However, the scope of 1942.5 
was not in issue, since the tenant workers had acted under a Federal, 
not state statute.** 

Other states have adopted a variety of positions on this first 
matter. New York, New Jersey, and Hawaii all seem prepared to 
allow the common law to flourish alongside statute.?* Ilinois and 
Ohio, it seems, will not.?* Connecticut,?’ like California, is 
undecided. 

Although the original case, Edwards v. Habib, concerned itself 
specifically with the tenant who reports housing code violations, it 
would seem clear that the defence as first laid down was intended to 
be of much wider potential. And so, generally, it has proved, being 
successfully invoked where, for instance, the tenant asserted the 
illegality of her lease,** where he exercised his statutory right to 
repair and deduct,*® or where he had taken issue with his landlord 


232 17 CaL 3d 719; 131 ‘Cal.Rpt. Ny 552 P2d 721 (1976). 

n 7 US.CA. 2041 et seq., 2051 (1963 

AP HEN Court of San Francisco 10 Cal 3d 616; 111 Cal.Rptr. 
704, 517 P2d 1168 (1974) the Supreme Court had no dificalty in’ promoting the 
common law right to an implied warranty of habitability alongside the analogous 
statutory remedy of repeir and deduct. 


15 New York: Hosey V. Club van Cortlandt, 299 F.Supp. 501 (1969); New Jersey: 

Pohlman v, Metropolitan Trailer Park Inc., 126 N.J. Super 114, 312 A2d 888 (1973); 
Hawaii: Windward Partners v. Delos Santos 5T] P2d 326 (1978), 

38 TiHnols: Sefdelman v. Kouvavos, 57 DL App. 3d 350; 373 N.E. 2d 53 (1978); 
Ohio: Laster v. Bowman, 52 Ohio App. 2d 379, 370 N.E 2d 767 (19T. 

a1 LaChance v. Hoyt, 6 Conn.Ctr. 207, 269, A2d 303 (1969). 
icone v. Diamond Housing Corp., 150 U.SApp.D.C. 17, 463 F2d 853 

3° Schweiger v. Superior Court of Alemeda County, 3 Cal. 3d 507, 90 CaLRptr. 
729, 476 P2d 97 (1970). 
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over the amendment of local zoning regulations.” Nevertheless, 
there are signs of strong reaction in more than one state. Thus an 
Illinois Court of Appeals has recently cast doubt on whether the 
defence goes beyond the narrow parameters of that state’s Landlord 
and Tenant Act, which gives protection only to the tenant who 
Teports housing code violations, and the Supreme Court of Oregon 
has expressed the view that the common law defence is similarly 
limited.” 

The states have also expressed divergent opinions upon the third 
question: whether the defence is available to protect the tenant for 
conduct unrelated to the tenancy. In Rodriguez the Supreme Court 
of California categorically asserted that “ the holding in Schweiger 
cannot be limited to the narrow proposition that tenants are pro- 
tected from retaliation only when they take action concerning the 
conditions of their tenancy.” Nevertheless, as we have seen, it 
managed to leave unanswered the question whether the California 
Civil Code provision 1942.5 expressed the whole of that state’s law 
upon the subject, the activity in issue being Federally protected. 
The courts of New Jersey and Hawaii have been more forthright, 
making clear that the defence covers any legitimate behaviour of 
the tenant. The Supreme Courts of Utah,” Oregon and Alaska ** 
appear diametrically opposed to this view, however. And, in an 
earlier decision, the Supreme Court of Hawaii refused to admit the 
defence to protect a tenant whose eviction was sought because he 
had organised a tenants’ union. In a highly restrictive judgment the 
court ruled that the defendant’s right of free association remained 
unimpaired, since he was still able to belong to the union, apparently 
missing the point of all earlier retaliatory eviction decisions that the 
theoretical availability of a right is valueless without some guarantees 
that its exercise will not draw after it a punitive response.** Nor, 
according to the court, had the tenant been deprived of property 
without due process, contrary to the Fourteenth Amendment, since 
he had no real interest beyond the period of notice, but merely an 
expectation that the lease would be renewed. Alaska’s Uniform 
Landlord and Tenant Act prohibits any retaliatory evictions which 
“deter the assertion of tenant rights”; the Alaskan Supreme 
Court ** has ruled that the defence is limited to such evictions. A 
similar division of views appears upon the question whether non- 
residential tenants are protected at all. Opinion in California and 
Oregon tends against this extension; Hawaii now clearly favours it. 
tis v. Metropolitan Traller Park Inc., 126 N.J. Super 114, 312 A2d BBB 

n : Seidelman v. Kouvavos, 57 I. App. 3d 350, 373 N.E. 24 53 (1978); 
: Cornitius Inc. v. Wheeler, 556 P2d 666 (1976). 

33 Seo Lincoln Finance Corp. ¥. Ferrier, 567 P2d 1102 (1977), 
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- Nor have the states taken a clear position on the burden of 
proof."* California’s 1942.5 is typically ambiguous. If the landlord 
gives his reasons for seeking eviction within the 180 days he can be 
called upon to validate them and to establish his good faith, but 
nothing is said of the more usual situation in which no reasons are 
asserted. Presumably he is then deemed to be badly motivated. But 
what did the legislature intend should be the position after the 180 
days period of grace? Can the landlord then evict, despite the per- 
sistence of his retaliatory motive, or does the burden of proof shift 
after 180 days, from a presumption of bad intent to a presumption 
that this has now been purged? 

The common law rule on the duration of protection was laid down 
in Edwards v. Habib and adopted for California in Schweiger V. 
Superior Court.” In each case the court noted that the tenant who 
successfully resists a retaliatory eviction cannot remain indefinitely: 
“if the illegal purpose is dissipated, the landlord...can evict his 
tenants or raise their rents for economic or other legitimate reasons, 
or for no reason at all.” The imprecise terms of this limitation, and 
the uncertain scope of the defence generally, were sufficient to 
prompt the Chief Justice to dissent from the majority in Schweiger. 
White C.J. felt that the development and formulation of a remedy 
such as this were best left to the legislature. The likelihood of such 
legislation being initiated at either state or federal level is diminished 
by the presence of a strong landlord lobby, however, which is not 
generally counterbalanced by similar tenant interests. The pressure 
of sustained litigation, often generated by Legal Services or Univer- 
sity-based poverty law programmes and maintained by a sympathetic 
judiciary, offers better prospects of stimulating pro-tenant legislation. 

One final problem should be noted. Since retaliatory eviction is 
admitted as an exception to the general rule that counterclaims, 
cross-complaints and affirmative defences are inadmissible in sum- 
mary proceedings for unlawful detainer, the public policy served 
by protecting tenants in this way must be balanced against “the 
interests in preserving the summary nature of unlawful detainer 
proceedings.” °! Only where a statute relies upon private initiative 
to be effective and would therefore be emasculated if the active 
tenant were not protected, is it certain that the defence of retaliatory 
eviction will stand. In other cases the balance may well be tipped 
against the tenant by the very nature of the action he has taken 
which has prompted the landlord to evict. For example, if the 
tenant has reported the landlord for violations of federal antitrust 
laws, the very complexity of the issues raised may preclude them 
from being tried in a court of summary jurisdiction.** In Mobil Oil 
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Corpn. v. Handley a California Court of Appeals expressed the 
opinion that alleged landlord offences not closely related to the issue 
of possession, or more expeditiously litigated in another forum, 
cannot form the basis of the retaliatory eviction defence. A recent 
Texas Court of Appeals took an even narrower view, preferring to 
concede the landlord a general power to evict, though not the right. 
The tenant’s remedy would then lie in an action for damages, rather 
than an order for repossession. 

Much, then remains to be seen; the fact that so many matters are 
unresolved demonstrates that the doctrine of retaliatory eviction 
is still some considerable way from the optimum rule of eviction for 
just cause. Indeed, social and political factors, and the lack of 
sufficient finance to initiate litigation, or poverty-interest groups to 
carry it through, suggest that in certain regions few changes will 
occur. But the slums of Oakland, Camden, New York, Washington 
and elsewhere, which have already been the ground of crucial case- 
law, still stand, and in those areas retrenched Legal Services and 
University-sponsored Community programmes still function. It is 
impossible to predict how far the development will continue. But for 
English law, the outlines of an alternative approach are clearly dis- 
cernible; this essentially homogeneous alternative is, in this writer’s 
view, substantially better than the adventitious confusion of the 
present English system. 


THE ROAD TO A DECENT DWELLING: THE TENANT AS CONSUMER 


As we have seen, the English law of landlord and tenant is honey- 
combed with categories, As in the instance of security of tenure, so 
also when rented premises are in a defective state, different remedies 
operate to protect the different categories of residential lessee, in 
varying and piecemeal measure. These remedies have both statu- 
tory and common law sources and, once again, the law is compli- 
cated and diverse. So, for example, furnished tenancies attract an 
excludable condition, implied by common law, that the demised 
premises will be in a habitable state at the commencement of the 
tenancy. This term does not apply to unfurnished tenancies nor 
does it endure beyond the beginning of the rental period. Tenancies 
of so-called small houses include a statutory provision that the 
premises will be maintained by the landlord to a specified standard 
of fitness for habitation“: In residential tenancies with an initial 
period of less than seven years (other than those excepted by s. 80 
of the Housing Act 1980) there is a condition implied by statute 
fixing the landlord with liability for the state of the structure and 
exterior of the dwelling, and for installations supplying the basic 
against his landlord be correct, for the defence of retaliatory eviction to succeed. 
Sed quaere? The landlord seeks to evict the tenant because he has reported him, 
not because the report ts justified. If the Caltfornia/ Wisconsin rule prevalls tenants 
Will be. dissuaded ‘from taking any action galeas certain of their case, 


40, See e.g., Smith Y. Marrable, 11 M, & W. 5, 152 E.R. 699 (1843). 
41 3, 6, Housing Act 1957. 
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utilities. This term can be excluded at the discretion of the county 
court.“ Other statutes ® impose other duties in other, limited cir- 
cumstances. There is no general implied term relating to the overall 
state of the premises, however, either at the commencement or 
during the period of the tenancy, despite the fact that the place is 
let for the specific purpose of human occupation. In English law 
the basic rule, to borrow from the common law of sale, is caveat 
emptor.“ 

Until recently this was also the position in the United States. 
Admittedly a tenant might, in theory, receive considerable pro- 
tection from the local building code, through which a local authority 
can penalise landlords for failure to bring premises up to the 
specifled standard. But the practical enforcement of building codes 
is another matter. Building inspectorates are often understaffed, in- 
efficient, or simply corrupt, and the process of enforcement can 
be hampered or delayed beyond the tolerance of the average tenant. 
The value of rigorous and sustained code enforcement as a means 
of alleviating slum conditions is, in any case, the subject of 
considerable controversy. ** 

In this somewhat depressing situation a lead was once more 
offered by the same proselytising U.S. Court of Appeals that had 
recently decided Edwards v. Habib. Like Edwards, Javins v. Ist 
National Realty Corpn.** involved a summary action for possession 
by a Washington slum landlord, in this instance for alleged arrears 
of rent. Tenants had in fact withheld rent because their apartments 
were in a seriously defective state: no less than 1500 violations of 
the District of Columbia housing code were asserted. Two essential 
matters were in issue: first, did the landlord owe any contractual 
obligation to his tenants with regard to the state of the building or 
their particular units; and, secondly, if he did, was his breach of 
this obligation sufficient to justify the tenants’ refusal to pay rent— 
in other words, were the two obligations mutually dependent? 





43 gs, 32 and 33, Housing Act 1961. 

4? e.g. the Defective Premises Act 1972. 

4 Seo e.g. Robbins V. Jones, 15 C.B.(N.S.) 221, 143 E.R. 768 (1863): ‘ Fraud 
apert, thero is no law against letting a tumbledown house.” 

45 See eg. Ackerman, 80 Yale L.J. 1093 and 82 Yale L.J. 1195; Komesar, 82 
Yalo L.J. 1175; Markowitz, 1976 Harvard L.Reyv. 1815. See also Donoghuo 37 MLR. 
242, 260-262. În Robinson v. Diamond Housing Corp. above note 28, Wright J. 


Del Bosco, 558 P2d 563 (1977). See also per Nicbecker A.J. dissenting, in Berman 
V. Watergate West Inc. 391 A2d 1351, 1360 (1978). 
4 138 App.D.C. 369, 428 F2d 1071; cert. denied 400 U.S, 925 (1970). 
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Secondary questions arose: for example, what was the precise extent 
of the Jandlord’s obligation, if any, and was it excludable? 

The court recognised its responsibility to fit the law to con- 
temporary needs. The original mediaeval concept of the lease as a 
conveyance of an interest in land, without warranty as to the state 
of suitability of buildings upon the land may have been appropriate 
to an unsophisticated agrarian society, and quite fair within that 
context, since the tenant farmer’s main interest would be in the 
land itself and he would be capable of making repairs to its simple 
buildings. But these considerations were not applicable to the modern 
urban resident, whose home would frequently be many floors above 
the ground, who often moved house, and who generally lacked the 
expertise and resources to make repairs, even if the breakdown 
occurred within his own premises, The modern city dweller, the 
court concluded, buys a package of goods and services, not an 
interest in land. He is essentially a consumer, and the law must 
protect his legitimate expectations here, just as in the analogous 
situations of sale or consumer credit. Hence a warranty of habit- 
ability must be implied, its extent measured by the standards of the 
local housing code. Substantial breach of this warranty is an admis- 
sible defence to a summary claim for possession based upon arrears 
of rent. 

In Liverpool City Council v. Irwin “ there was also a rent strike. 
Local authority tenants living in a high-rise apartment block with- 
held rent in protest at the continued breakdown of lifts, lighting, 
and waste disposal services in the common access areas. The local 
authority responded with notices to quit and the House of Lords 
upheld the council’s position. 

The apartment block, built to replace slums, was rapidly becoming 
a slum itself. The services were in continuous disrepair partly 
through tenant misuse, and partly because they were repeatedly 
vandalised: as often as the local authority repaired them they were 
broken. Like the Javins court, the House of Lords invoked the 
doctrine of implied terms in contract to discover a solution.** A 
term would be implied because the nature of the relationship (land- 
lord and tenant) and the subject-matter of the contract (a high-rise 
apartment) necessitated it. No more was to be implied, however, 
than sufficed to make a working agreement out of an imperfectly 
expressed bargain. 

The necessity test in Irwin reflects the traditional reluctance of 
English courts to tamper with the contract that the parties have 
actually arranged. The Javins court, on the other hand, is overtly 
concerned to advance two objectives of social policy: first, to express 
and protect the legitimate expectations of the consumer—that, buy- 
ing living accommodation, he will find it fit to live in; and, secondly 


47 [1977] A.C, 239. 


48 A solution to the legal issue, that is: the problem of poverty, ignorance and 
{advised urban renewal can hardly be said to have been solved. 
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to contribute to the improvement of housing by legal sanction. The 
decision is therefore of a kind with Henningsen v. Bloomfield 
Motors,“ that critically important ruling in which the twin pillars 
of nineteenth-century economic liberalism—freedom of contract 
and the doctrine of privity—were trimmed down to fit the require- 
ments of present-day society. Liability falls upon the landlord/seller 
because he has put the product on the market, he has control over 
the description under which and the condition in which it is offered, 
and because he is usually better able to carry or diffuse the cost. 

There is no suggestion in Irwin that a tenant is one whose vulner- 
ability should be protected or actively compensated. As to cost- 
distribution or absorption, judges were more concerned that expense 
should not fall upon the innocent ratepayers of Liverpool, or that 
payers of low rent should not be able to sue for high amounts of 
damages. While the point was made that the tenants were in part 
themselves responsible, only Lord Salmon was prepared to express 
a doubt that the council also might be to blame. But nothing can be 
discovered in the judgments as to whether the council made any 
effort to educate tenants in the proper use of the facilities or instil 
a sense of community, or why the presence of a full-time caretaker 
and the expenditure within a short period of many thousands of 
pounds proved totally ineffective. The term implied could, we are 
told, be excluded or its liability placed upon the tenants; nineteenth- 
century law this time produces the picture of a quasi-feudal 
relationship in which each family must contribute its days of care- 
taking and maintenance in return for accommodation. 

The Javins court based its innovation upon the simple premise 
that the landlord-tenant relationship is contractual, despite having 
its roots in property law. It is, furthermore, the contract law of a 
modern consumer society that must be applied: law which reflects 
the economic realties and the expectations of an urban residential 
tenant, and which actively compensates for his otherwise dis- 
advantaged situation. Response to this innovation has been mixed. 
The Javins rationale, like Henningsen before it, has wide implica- 
tions, and few courts so far have been called upon to consider, or 
have indicated a readiness to accept more than a handful of these. 
The following are instances of the sorts of questions Javins directly 
or indirectly raises. Is there an implied warranty of habitability? 
If so, what is its extent? * Is its breach an answer to summary pro- 

49 32 N.J. 358, 161 A2d 69 (1960). 

50 The analogy with implied terms in the sale of goods is clearly intended to be 
taken as a point of comparison only, and not as a measure of ; 
the criticism of Javins by Professor Donoghue in (1974) 37 M.L.R. at 257-258 
appears unfustified. ' 

51 Several definitions of more or leas precision can be found in the cases. Javins 
ttself, for example, speaks of ‘'...a warranty of habitability measured by the 


the Is 
there a housing code violation; does the defect affect a vital faciHty; what is its 
how 


Mar. 1981] AMERICAN LAW OF LANDLORD AND TENANT 143 


ceedings for eviction for arrears of rent? Is the tenant entitled to 
withhold all or only a proportion of the rent? Is the warranty ex- 
cludable? ** Does its breach provide a cause of action as well as a 
defence? If so, what is the appropriate measure of damages? Is the 
landlord entitled to notice of defects before becoming liable; if so, 
what form should that notice take? "* How, if at all, does the impli- 
cation of a warranty affect the landlord’s previous immunity from 
liability in tort? How, if at all, does it affect the rule that a landlord 
is not bound to mitigate damages by reletting, if a tenant wrongfully 
abandons the premises? In the light of all this diversity, the two 
recent comments by state court justices that Javins has been 
accepted by all jurisdictions to consider it so far, can be seen to be 
a misleading and, indeed, inaccurate ** generalisation. 

Some jurisdictions are, at present, strongly in favour of extend- 
ing tenant protection along several fronts, and these have carried 
the consumerist banner forward in judgments of wide potential, 
often heavily larded with statements of economic and social policy. 
California, Indiana and Missouri currently lead the way with 
Pennsylvania, West Virginia and Texas recent converts to the 
cause.** The Supreme Court of California, for example, accepted 
Javins in Green v. Superior Court, a case of similar facts to Javins 
itself. Tobriner J. expressed the view that “in most significant 
respects, the modern urban tenant is in the same position as any 
other normal consumer of goods.... A tenant may reasonably 
expect that the product he is purchasing is fit for the purpose for 





at Renin Now ey a ths Cis ot Apa of Now Va fer a 
flexible standard of habitability: see Pugh v. Holmes, 405 A2d 897 (1979); Trentacost 
vV. Brussel, 412 A2d 436 (1980) and Park West Adanagement Corp. v. Mitchell, 391 
N.E. 2d 1288 (1979). 


be independent? This result has been decreed by statute in at least ono state: 
Oregon. Cf. Taylor v. Webb [1937] 2 K.B. 283, 290. 

53 In somo states, this matter is now covered by statute; in others a common law | 
Tule has been pronounced: see e.g. Pugh Y. Holmes, 384 A2d 1234, 1241 (Penn 
syivania 1978), cf. Defective Premises Act 1972, s. 4. In Berman & Sons Inc. vV. 
Jefferson, 396 N.E. 2d 981 (1979), the Mamachussetts Supreme Court determined 
that notice is not necessary to put the landlord in breach, but that the tenant can 
only abate the rent after notice has been given. 

54 Buchanan P.J. in Old Town Development Co. v. Langford, 349 NE. 2d 744, 
757 (Indiana 1976) and Jacobs P.J. in Pugh v. Holmes, 384 A2d 1234, 1239 (Penn- 
sytvania 1978). 


55 Several States still leave it open and at least one (Colorado) has rejected Javins. 
56 California: Green v. Superior Court of San Francisco, 10 Cal. 3d 616, 517 
P2d 1168 (1974); Indiana: Old Town Development Co. v. Langford, 349 N.E. 2d 
744 (1976); Missouri: King v. Moorhead, 495 S.W. 2d 65 (1973); Pennsylvania: Pugh 
v. Holmes, 405 A2d 897 (1979); Wost Virginia: Teller v. McCoy, 253 S.E. 2d 114 
(1979); Texas: Kamarath v. Bennett, 568 S.W. 2d 658 (1978). 
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which it is obtained, that is, a living unit ”; and, moreover, that it 
will remain so throughout the duration of the lease. 

Other states, however, are now showing signs of retrenchment 
after their initial forward surge. An Illinois Court of Appeals has 
recently placed a restrictive interpretation upon an earlier and 
apparently liberal Supreme Court ruling, thereby limiting the impli- 
cations of the warranty to multiple-unit dwellings and to the status 
of a defence alone.*’ This court rejected the consumer analogy; it 
deemed this to be inappropriate since there is not the same need to 
loose the straightjacket of privity of contract in landlord and tenant 
law, and because a high measure of protection is already supposedly 
provided by housing and other codes. An Illinois court has also 
recently determined that the warranty need not be implied into 
commercial leases, since there is not the same necessity to com- 
pensate for inequality of bargaining power." There are similar 
signs of reaction in Minnesota, where, once again, courts have 
declined to follow through the implications of an earlier Supreme 
Court decision.** 

Nor have Federal courts been particularly receptive to the Javins 
trend. A Federal Court of Appeals has refused to extend the Javins 
rationale to public housing projects. In Lindsey v. Normet* the 
United States Supreme Court was invited to consider the constitu- 
tionality of Oregon’s Forcible Entry and Wrongful Detainer Statute, 
which sets out that state’s summary procedure for recovery of 
possession from a defaulting tenant. This statute specifically excluded 
any defence based upon the landlord’s breach of his duty to main- 
tain. Tenants of the defendant instituted a class action seeking a 
declaration that this and other provisions of the Oregon Act violated 
their constitutional rights of due process and equal protection, as 
guaranteed by the Fourteenth Amendment. The Supreme Court, by 
a majority, rejected this contention. The right to decent housing, 
said White J., is not a fundamental constitutional claim. “‘ Absent 
constitutional mandate, the assurance of adequate housing and the 
definition of landlord-tenant relationships are legislative, not judicial 
functions.” It was therefore within the competence of the Oregon 
legislature to declare that performance of the tenant’s obligation 
to pay rent was independent of the landlord’s duty to repair and 
maintain, and so to exclude consideration of violations by the land- 
lord from the issue of his right to possession. 

A number of the states that have considered Javins have not yet 


51 Dapkunas v. Cole, 42 DLApp. 3d 644, 356 N.E. 2d 575 (1976) interpreting Jack 
Spring Inc. v. Litte, 50 Tl. 2d 351, 280 N.E. 2d (1972). But see also Pole Realty 
Co. Vv. Sorrells 397 N.E. 2d 539 (C.A. Ol 1979) extending the warranty to single 
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58 See Yuan Kane Ing. v, Levy, 26 ULApp. 889, 326 N.E. 2d 51 (1975). 

5° University Community Properties Inc. v. Norton, 246 N.W. 2d 858 (1976) 
interpreting Fritz v. Warthen, 298 Minn. 54 213 N.W. 2d 339 (1973). 

60 Seo Alexander v. U.S. Dept. of Housing and Urban Development, 555 F2d 166 


(1977). 
61 405 U.S. 56 (1972) Douglas J. dissenting. 
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been called upon to decide the central question which that case 
poses: the defensive potential of the implied warranty in summary 
proceedings for eviction. In at least one state, Oregon, as we have 
just seen, this question has been pre-empted by the legislature. In 
several others breach of the implied warranty has been held to be a 
good defence, and the basis of a counterclaim to an action for 
arrears of rent. In Vermont, however, this same issue was left 
unsettled, the defendant tenant having failed to prove her facts." 
Other states have adopted the implied warranty as a basis of liability 
in tort to the tenant or to third parties injured whilst on the demised 
premises.** The Supreme Court of New Jersey, applying Javins by 
analogy, has recently overturned the rule excepting landlords from 
the requirement to mitigate loss caused by wrongful abandonment." 
In England the rule in White & Carter (Councils) v. McGregor ** 
still stands its ground. 

A number of states have now adopted some form of statutory 
requirement of habitability. In 1976 an Indiana Court of Appeals * 
was able to list 20 jurisdictions as accepting Javins in some measure, 
through cases or statute. In 1978 the Supreme Court of West 
Virginia ** could list 30; within six months the Supreme Court of 
Pennsylvania ** was able to add a further 10 (some of which the 
earlier courts overlooked! ). By no means all these statutes or cases 
exploit the full potential of the Javins rationale, however, and at 
least one state Supreme Court °° has expressed itself as conclusively 
opposed to the implication of a warranty of habitability by the 
courts. 

The law is clearly still in a stage of development; Javins is far 
from achieving general acceptance as yet. Even those jurisdictions 
that have adopted the implied warranty in a statutory form have 
tended to leave its scope uncertain." The long-term social and 
economic effects of Javins also remain to be seen. Indeed, there is 
now some feeling that the law is in danger of over-balancing on the 
side of the tenant; one judge has gone so far as to say that the ruling 
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puts landlords at the mercy of their tenants.” But while it is clear 
that law reform alone cannot cure the problems of slum housing, 
nor resolve the paradox, acknowledged in the preamble to the 
Economic Opportunity Act 1964" of poverty in a land of plenty, 
nor effect by itself the long-declared objective of “a decent home 
and a suitable living environment for every American family,” ™ 
the means to these ends must still find appropriate legal expression. 
American law is, at this time, vigorously engaged upon that task. 
In 10 years it has caught up to and passed English law, which, by 
comparison, appears still stuck in the mud of the Thames along with 
the Moorcock.”® 


CLEARING THE TENANT’S Way: INTERESTING ACTIVITY ON THE 
SIDEROAD 


In those jurisdictions sympathetic to the tenant cause, still further 
changes are taking place. In two additional areas there have been 
developments so far unparalleled in English law. The sources of 
these initiatives exist in English law, however: they are the rule in 
Wilkinson v. Downton™* and the doctrine of contractual illegality. 

Since the typical housing code makes it a criminal offence to let 
premises which violate code standards, a tenancy agreement relat- 
ing to substandard housing is, it would seem, an illegal contract. 
Furthermore, it is arguable that an initially valid contract might 
become illegal if the premises fall below the standard during the 
currency of the term. The merits and implications of these con- 
tentions were first considered in two 1968 cases: Saunders v. First 
National Realty Corp.,"" and Brown v. Southwell Realty Co., 
both decisions of the District of Columbia Court of Appeals. Both 
were summary actions for possession for rent arrears. In each case 
the defendant tenant had withheld rent in protest at the decrepid 
state of the accommodation. In each case substantial infraction of 
the local housing code was involved. In Brown, however, the viola- 
tions existed at the time of letting, to the landlord’s knowledge. In 
Saunders they arose during the rental period. In Brown the lease 
was held to be illegal and the landlord’s action was consequently 


tial leasing are not cured simply by substituting a new victim.” The dissent of 

Neely J. in Teller v. McCoy, 253 SB. 2d 114 (S.C.W.Va 1979) should also be noted. 
13 42 USCS. 2701 

74 Preamble to the Housing Act 1949: 42 US.CS. 1441. 

Gy deine Gee TO OR a tai 1n Toia oly 
by declining to apply the Moorcock test, it still clung to a criterion of necessity. 
The only development appears to be that the content of the term necessarily implied 
can be discovered elsewhere than in the supposed common intention of the parties. 
This is hardly revolutionary. Cf. Kane v. New Hampshire State Liquor Commission, 
393 A2d 557 (1 

74 [1897] 2 Q.B. 57; [1899] A.C, 86. 

TY 245 A2d 836; reversed sub nom. Javins vV. Rien HL Corp. 428 F2d 
1017 on the ground of breach of the implied warranty of habitabilty, 

78 237 A2d 834; cert. denied 393 US. 1018 (1969). 
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unsuccessful. In Saunders the defence of illegality failed, and 
possession was restored. 

The result in Brown was based upon a fairly free reading of legis- 
lative intent in passing the statute on which the housing code was 
founded. In Shaw v. Groom" it was decided by the English Court 
of Appeal that the legislature could not have intended that failure 
to supply a proper rent book * should render a contract of tenancy 
illegal; the defence of ilegality to an action for arrears of rent 
therefore failed. 

Several states have adopted the Brown rationale ®'; others have 
affirmed Saunders." None, so far, has extended Brown to violations 
arising during the lease which were not present at its inception. 
Where Brown applies the tenant can resist an action for rent arrears 
or for eviction based on rent arrears, yet is entitled to remain in 
occupation. His status, in consequence of the illegality, is that of 
tenant at sufferance, not trespasser. As such he is liable to pay a 
reasonable rent and has the protection of the implied warranty of 
habitability. He is also protected by the doctrine of retaliatory 
eviction.* 

The rapid development of the Javins principle has relegated the 
earlier Brown ruling to a position of secondary importance. Never- 
theless, it remains a useful reinforcement to Javins, and it is pos- 
sible that those jurisdictions which have yet to take steps forward 
into the field of tenant protection might find it easier to begin with 
the relatively conservative measure of Brown than to take the larger 
stride of Javins. This certainly was so in the District of Columbia; 
for the rest it remains to be seen. 

Wilkinson v. Downton, it will be recalled, was the case in which 
damages were awarded against the practical joker who told a wife 
that her husband had been seriously hurt. The shock she suffered 
made her permanently ill. In Newby v. Alto Riviera Apartments ** 
a tenant successfully sued her landlord for damages in the following 
circumstances. The plaintiff had organised her fellow tenants to 
protest against rent increases. As a result she was threatened with 
eviction by the landlords’ representatives and with physical violence. 
Not surprisingly, she suffered a certain nervous reaction. This, how- 
ever, was far from extreme, and she continued to occupy her apart- 
ment. Damages were awarded for the intentional infliction of 
a eee ee eee 


1» [1970] 2 QB. 504, 
° As required by the Landlord and Tenant Act 1962, s. 1. 
#1 eg. Missouri in King v. Moorehead, 495 S.W. 2d 65 (1973) and Connecticut in 


the Act completely superseded the common law, leaving no room for previous rules 
or parallel development. 
$3 e.g. South Carolina in Riley v. Nelson, 256 So.C. 545, 183 S.E. 2d 328 (1971). 
83 See Robinson V. Diamond Housing Corp., above note 28. 
M 131 Cal. Rptr. 547 (1976), 
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emotional distress. The elements of this cause of action were defined 
as follows: first, outrageous behaviour by the defendant; secondly, 
an intention to cause or reckless disregard of the probability of 
causing emotional distress; and, thirdly, the actual infliction of 
severe emotional suffering. Outrageous behaviour was defined as 
“conduct exceeding all ‘bounds usually tolerated by a decent 
society. ” This can come from the abuse of a superior position, such 
as that of landlord to tenant. Behaviour which, under English law, 
would constitute the crimes of harassment or unlawful eviction will 
often fall within this definition. 

The parallels of this cause of action to the little-used rule in 
Wilkinson v. Downton are clear. Divergence between the English 
and American principles occurs, however, over the third element 
delineated in Newby—the injury suffered. Wilkinson v. Downton 
apparently requires some physical manifestation of the emotional 
suffering; mere distress is not enough. This used also to be the rule 
in the United States. In 1948, however, the Second Restatement of 
the Law of Torts acknowledged that physical illness or injury was 
no longer a requirement.** In Richardson v. Pridmore ** a California 
Court of Appeals awarded damages to a tenant who suffered a 
miscarriage as a result of being deliberately locked out by her 
landlord. Although physical injury was present in this case, the 
court stressed that mental suffering alone was sufficient to constitute 
the cause of action. This was confirmed two years later by the 
Supreme Court of California.’ Newby v. Alto Riviera Apartments 
demonstrates how the amended principle can be invoked where a 
landlord harasses his tenant. 

English law shows little sign of making this development. Tortious 
liabliity might arise from the circumstances of harassment or wrong- 
ful eviction, for instance if there is trespass to the person, but 
damages for nervous shock or mental distress are available only 
if “a recognisable psychiatric illness” results.** In McCall v. 
Abelesz** a tenant sought damages in tort from his landlord: the 
defendant had failed to pay utilities bills, as a result of which the 
services were cut off. This may have constituted the statutory crime 
of harassment, but the Court of Appeal ruled that no new civil 
cause of action was intended by the legislature. The plaintiff, it was 
said, anyway had a perfectly good cause of action in contract for 
breach of the covenant of quiet enjoyment.” On the facts of the 
case this was so; but the requisite privity of contract will not always 
be established. Davip Tieiapy f 


a5 See para. 46, comment K. Salmond on Torts (17th ed , 1977) at p. 211 apparently 
misreads this provision. se 97 CaLApp. 2d 124, 217 P2d 113 (1950). 

87 In State Rubbish Association v. Siliznoff, 38 Cal. 2d 330, 240 P2d 282 (1952). 

88 Seo Hinz V. Berry [1970] 2 QB. 40. oe [1976] 1 All ER. 727. 

%¢ Damages can embrace mental upsst and distress, within the principle of Jackson 
v. Horiron Holidays [1975] 1 W.L.R. 1468, according to Lord Denning M.R. in 
McCall v. Abalesz [1976] 1 W.L.R. at pp. 730-731, 

+ B.a., BLIIT., Lecturer in Law, University of Nottingham. 


CONSTITUTIONAL PROTECTION AND THE 
EUROPEAN CONVENTION ON 
HUMAN RIGHTS—AN IRISH JOKE? 


INTRODUCTION 


THE European Convention on Human Rights, in addition to its 
significant contribution to International Law, has proved a very 
relevant factor in United Kingdom municipal law, especially in 
relation to the “Bill of Rights” controversy. There have been 
many, recently, to argue that we are now in need of an entrenched 
written Constitution to define and guarantee our fundamental 
liberties in the face of increased legislation and administration; and 
one argument frequently heard in this context is that incorporation 
of the European Convention into our municipal law could satisfy 
that need. Against this it is argued that our unwritten Constitution 
remains adequate, so that the question of an entrenched Bill of 
Rights does not arise; and that in any case the European Conven- 
tion presents insuperable difficulties of incorporation, even if such 
a need were recognised. 

At the root of the controversy, however, there seems to be one 
question which has never been satisfactorily answered: is the Con- 
vention a suitable model upon which to base the protection of our 
constitutional rights? How, for example, does it stand in relation to 
the problems which our Constitution faces today? 

It is proposed in this article to approach this question by examin- 
ing the working of the Convention in one particular area which has 
for years proved a legislative and constitutional thorn-in-the-flesh. 

It has become almost a political convention in this decade that 
a change in Government will result in changed legislation concern- 
ing the closed shop. Its abolition by the 1971 Industrial Relations 
Act was one of the factors which led to the fall of the Conservative 
Government; the repeal of that Act in the 1974 Trade Union and 
Labour Relations Act ultimately had the effect that where a closed 
shop was in operation, one only had a good reason for refusing to 
unionise if that reason was religious in character,’ a position which 
the present Conservative Government vowed to amend.’ 

It is not proposed to speculate here upon the possible effects of 





union membership on religious grounds, Goodbody 
- B.R.B. [1977] LRL.R. 84; Saggers v. B.R.B. [1978] 2 All ER. 20. 
1980. 
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the new provisions, nor to enter into the controversy surrounding 
the rights and wrongs of the closed shop; those arguments are out- 
side the scope of this article. But that the closed shop can present 
in certain circumstances, a threat to individual liberties is beyond 
doubt; and in view of the recent decision of the European Com- 
mission in the British Rail cases,’ it is submitted that it has become 
very relevant to ask how a constitution on the lines of the European 
Convention would cope with this problem. 


I 


Article 11 (@) of the Convention provides that: “ Everyone has the 
right to freedom of peaceful assembly and to freedom of association 
with others, including the right to form and to join trade unions for 
the protection of his interests.” It was the original intention of the 
Council of Europe that the European Convention should include 
all “the rights and fundamental freedoms referred to in the Uni- 
versal Declaration.” * Article 11 is a good example of the com- 
promises in drafting to which the Convention was subject, its scope 
soon being restricted by the Committee on Legal and Administra- 
tive Questions “for the moment to only those essential rights and 
fundamental freedoms... which are, today, defined and accepted 
after long usage, by the democratic regimes ” *; included was the 
right of: 
“Freedom of Association in accordance with Article 20 (paras. 
1 and 2) of the U.N. Declaration ”; and: 
“Freedom to unite in trade unions in accordance with para. 4 
of Article 23 of the U.N. Declaration.” 


The UN Declaration defined the right of freedom of association 
in Article 20 as including the right not to associate: Article 20 (2) 
providing that: “No one may be compelled to belong to an 
association.” 

The final draft of Article 11 construes the right of freedom of 
assembly with that of association, including within the latter the 
provisions of Articles 20 (1) and 23 (4) of the Universal Declara- 
tion. A significant omission is that of freedom from compulsory 
association, provided by Article 20 (2) of the Universal Declaration 
and included in the Doc. 108 Recommendation. The Committee 
of Experts had emphasised that freedom of association included the 
right to form trade unions, and thus far the Senior Officials agreed; 
but on account of the difficulties raised by the “ closed shop ” system 
in many countries, the officials considered it undesirable to intro- 
duce into the Convention an express rule under which “no one 
may be compelled to belong to an association ” such as Article 20 (2) 
of the Universal Declaration embodied. It remains to be seen how 

3 Applications 7601/76, 7806/77. 

4 REC. 38, September 9, 1949. 

5 Consultative Assembly, Doc. 77, September 5, 1949, para. 4, 
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far such a rule may be implied; but it is perhaps relevant to consider 
frst the extent and nature of the constitutional protection which is 
necessary to guarantee a right of non-association. 

The term “‘ organisation man” was coined in America to denote 
the increasing powers, legal, political, economic and psychological, 
wielded by various large organisations in what is accepted to be an 
age of conformity. The dangers posed to the individual by the un- 
checked use of Governmental powers and of subordinating respect 
for the individual to the ambitions of government is demonstrated 
by the War experience. There exists, however, an established safe- 
guard against this danger in the Constitutional Tight of political 
opposition; but a threat which may arguably be equal to that 
posed by public authorities may be felt in the influence exerted upon 
the individual by an organisation to which he may belong which 
commands his primary loyalty by virtue of the security which it is 
able to offer him. Among such organisations, the big corporations 
and trade unions stand out. Competing with each other and with the 
governments for the loyalty of the individual, the threat which these 
groups pose is that the economic pressures which they can bring to 
bear on him may coerce him into imprisonment within that part of 
society that the particular group represents, rather than leaving to 
him his natural role as a participant in the whole of society. 

British trade unionists themselves recognised the threat in respect 
of the powers of multinational corporations. The 1970 “ Economic 
Review ” expressed their fears for the implications in the growth 
of huge corporations for the job security of British trade unionists, 
the possibility of resistance to or withdrawal of trade union recog- 
nition by such powerful employers, the change in the balance of 
power in collective bargaining against the trade unions, and the very 
real problem of trying to locate the real source of decision-making 
in such corporations. It also went on to note the potential for 
conflict between the interests of foreign companies and the interests 
of the British Government in maintaining the welfare of its citizens. 

This competition between governments, trade unions and multi- 
national corporations is necessary to secure their existence in the 
modern world. That does not alter the fact that it is a potential 
danger to the freedom of the individual to participate fully in society 
by the threat of subordinating his interests to that of a group. In 
this situation it is clear that any constitutional protection of non- 
association must be guaranteed against the ambitions not only of 
the State, but also against these powerful organisations. The con- 
clusion which must be drawn is that the protection should operate 
in two areas in which individuals as members of trade unions might 
fear erosion of their individual rights: that is to say, first as 
individuals, and secondly as associates. 
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Tl 
Article 11: its scope 

It was not until 1975 that a decision of the European Court of 
Human Rights expressly referred to the scope of Article 11. 
Although the alleged violation of freedom of association had been 
one of the grounds of an application to the Commission by the 
German Communist Party in 1957 * the point was not fully argued 
since the claim was dismissed on other grounds, and in other 
instances where the definition of the right guaranteed by Article 11 
has been at issue, the question has, in general, met with some reserve 
on the part of the Commission. Furthermore, despite the fact that 
the alleged violation of Article 11 has been the subject of three 
Court decisions since 1975 a concise definition of its scope still 
proves elusive.” 

The first case on the subject to come before the court concerned 
an allegation by the National Union of Belgian Police that the 
Belgian Government had infringed Article 11 (1) by its refusal to 
recognise the NUBP as one of the “most representative organis- 
ations” that the Minister of the Interior is required to consult 
under an Act of July 27, 1961.* This Act relates to such matters as 
staff structure, conditions of recruitment and promotion, pecuniary 
status and the salary scales of both provincial and municipal staff. 
The NUBP, which was excluded from this consultation, considered 
that it was put at a disadvantage compared with the three trade 
unions recognised for consultation under Article 2 (2) of a Royal 
Decree of August 2, 1966, and submitted that this provision greatly 
restricted its fleld of action, thereby tending to oblige members of 
the municipal police force to join organisations considered to be 
“ representative” but which were possessed of a “political” 
character, incompatible with the “ special vocation ” of the police. 

One of the grounds of the NUBP’s application was the alleged 
infringement of the personal freedom of the individual to join or 
remain a member of the NUBP because of the effect of Article 2 
(2) of the 1969 Royal Decree.” The court, in its judgment, stressed 
the fact that every member of the municipal police retained this 
freedom as of a right. Whilst recognising that the “steady and 
appreciable decline in the membership of the NUBP ” was at least 
partly attributable to the disadvantage at which the applicant was 
placed compared with other trade unions enjoying a more favour- 
able position and that “it may be the fact...that this state of 








s Application No. 250/57, 1 Y.B.E.C.H.R. 222 (1955-57). 

1 In the Young, James and Webster Case (7601/76; 7806/77) before the Com- 
mission, the interpretation of Art. 11 was given the greatest coaslderation yet, but 
the Commission did not consider that it was required to give an 
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s “An authority which is bound by a colective agreement shall appl 

visions of the agreement to any employee within the occupation group and region to 

which the agreement refers, notwithstanding that the employeo is not covered by 
the agreement or by any other applicable agreement.” 
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affairs is capable of diminishing the usefulness and practical value “ 
of belonging to the applicant union,” ° the court decided that 
Belgium’s general policy of restricting the number of organisations 
to be consulted was not thereby “on its own incompatible with 
trade union freedom.” 1! It appears from that, that the individual’s 
right is limited to that literally to be free to join or remain a mem- 
ber of a union. But does that right equally apply when it is the union 
itself which prevents the individual from joining its ranks; or if, on 
the other hand, he, for some personal reason prefers not to join, 
is he protected from the consequent loss of livelihood which will 
arise from the operation of the closed shop? One might expect this 
to be the case, since in such a situation, individual freedoms may 
be seriously curtailed by powerful trade union organisations; but 
the evidence so far has pointed to the contrary. 

The Commission in Application No. 4125/69 considered that: 
“ when interpreting the meaning and scope of the notion of freedom 
of association in Article 11 in relation to trade unions, regard should 
be had to the meaning given to this term in the International Labour 
Organisation’s Convention of 1948.” 1? The relevant Articles of that 
Convention are Articles 2 and 3. Article 2 provides that “ Workers 
and employers, without distinction whatsoever, shall have the tight 
to establish and subject only to the rules of the organisation con- 
cerned, to join organisations of their own choosing without previous 
authorisation,” whilst by Article 3, organisations are given “the 
right to draw up their constitutions and rules. ...” The Convention 
is thus framed in terms which give protection to the rights of the 
organisation, rather than to the individual member, from interfer- 
ence by the State authorities. This safeguard operates to such an 
extent that the Report of the McNair Committee,” set up by the 
International Labour Organisation to examine the effect of the 
Convention, remarked that the rules referred to in Article 3 may 
embody restrictions that, if imposed by Government action, would 
violate the principle of freedom of association. Paragraph (2) of 
Article 3 emphasises that ‘‘ The public authorities shall refrain from 
any interference which would restrict this right or impede the lawful 
exercise thereof,” but the McNair Committee’s Report suggests 
that it may well be the “lawful exercise” of the right of organis- 
ations to make their own rules which would amount to a breach of 
the individual’s freedom to associate. 

The incongruity of this situation is emphasised by the fact that 
Government signatories to the European Convention are obliged to 
guarantee the rights and freedoms specifled therein, including the 
tight of freedom of association. It may therefore be arguable that 





10 NUPB Case, para. 41. 
11 Ibid. 


gag, tom of Association and Protection of the Right to Organise Convention, 


18 The Committee on the Freedom of Employers’ and Workers’ Orgy. from Govt. 
Domination and Control, 1955-56; Chairman, Lord McNair. 
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* an obligation to render illegal such restrictions imposed by organis- 


ations which would otherwise defeat this aim is necessarily imposed 
upon the State. One obvious inference to be drawn from this is that 
despite the affinities shown in the preparatory work between Article 
11 of the European Convention and Article 22 of the UN Covenant 
of Civil and Political Rights and pointed out by the Commission in 
Application 4125/69, and the fact that Article 22 of the latter 
Covenant expressly refers to the International Labour Organisation 
1948 Covenant,™ the latter Covenant is not a suitable criterion for 
interpreting the scope of the right of freedom of association under 
the European Convention in order to achieve the stated aims of the 
Council of Europe: it is plainly inconsistent with the principle that 
“the purpose of all organisation is to serve the individual.” ** 
Recent developments, moreover, raise the possibility that the Com- 
mission may now be thinking along these same lines. In the Young, 
James & Webster ** case the Commission referred ™ to the estab- 
lished principle that apart from protecting the individual against 
State action, certain Articles of the Convention oblige the State to 
protect individual rights against the action of others,** and was of 
the opinion that Article 11 was, in the face of certain sanctions at 
least, such a provision. If this is a change of policy, and if it should 
be reflected in the court’s decision in these cases, the effect will be 
to widen fundamentally what hitherto appeared to be the scope of 
Article 11. 

Using the 1948 Convention as a reference for interpretation, one 
could gain some indication of the type of complaint to which Article 
11 might apply. For instance the Commission ’® thought that a 
“threat of dismissal or other actions intended to bring about the 
relinquishment by,an employee of the office of shop-steward... 
could in certain circumstances seriously restrict or impede the law- 
ful exercise of freedom of association in relation to trade unions 
which the Article aims at securing.” On the other hand, it has 
decided that freedom of association does not guarantee the right to 
work.” This protection of the individual as trade union official but 
not as working man whose right to work is infringed by trade union 
or employer action points once again to the emphasis put by the 
Convention upon safeguarding the rights of the association as 
opposed to the individual’s rights from interference by the associa- 
tion, especially if seen in context with the 1948 Convention. 

The’ Commission, however, has now specified that: “as far as 
dismissal on the basis of union activity or as a sanction for not 





14 Supra, note 9. 

15 Council of Europe Consultative Assembly, ist Session, 5th Sitting, August 16, 
1949. Mr. Ungoed-Thomas (U.K.). 

16 Supra, note 3. 

17 At para, 168. 

18 European Court of Human Rights judgment of June 13, 1979, p. 10, Case of 
Marckx. 

19 4125/69. 

20 1028/61; c}. 857/60. 
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Joining a specified trade union is concerned...” 1! (my emphasis) 
Article 11 is, in its opinion, one of the “ Marckx Articles.” Is this 
an indication that the Commission’s interpretation of Article 11 
may now be in terms of guaranteeing a right against interference 
by the organisation itself? Every other scrap of evidence which can 
be gleaned from earlier decisions points to the opposite inference. 

The Commission’s reluctance to find in Article 11 any protection 
for the individual against powerful organisations may be illustrated 
by reference to an application brought against Belgium and decided 
in 1970." The applicant claimed that his dismissal from employ- 
ment “‘ was solely due to the fact that he did not belong to a trade 
union.” The Commission’s interpretation of the law was that: 
“ whereas Article 11 (1) of the Convention states that: “everyone 
has the right...”’; whereas it is true that the very concept of free- 
dom of association with others also implies freedom not to associate 
with others or not to join trade unions. ...” Nevertheless, the 
decision continued to the effect that in so far as the applicant com- 
plained that the competent departments of the Ministry of Labour 
had recognised his dismissal as valid, “ the right to be protected by 
the administrative authorities against a dismissal which appears to 
be unjustified is not listed as such among the... rights and fres- 
doms guaranteed.” It is difficult to see how the conclusion can be 
justified which guarantees the existence of a Right and yet appears 
in the next breath to deny the existence of an obligation in the 
competent authorities to implement the guarantee. 

Application No. 1028/61 was concerned with the disabilities 
imposed upon the applicant by the operation of Article 123 (6) (A) 
of the Belgian Penal Code, which deprived him “of the right to 
exercise the functions of director, and/or manager or authorised 
representative of a private company, a limited shareholding partner- 
ship, a co-operative society or credit union; the functions of manager 
of a Belgian establishment under Article 198 (2) of the Consolidated 
Commercial Companies Acts; to follow the profession of stock- 
broker, broker’s agent or bank auditor, the profession of banker, or 
exercise the functions of director, governor, manager or authorised 
representative of a bank as defined in Royal Decree No. 185 of 
July 9, 1935, or those of manager of the Belgian branches of 
foreign banks specified in Article 6 of Royal Decree No. 185 of 
July 9, 1935.” 

The applicant was a contractor, for whom the application of this 
text was alleged to be “ tantamount to depriving him of his liveli- 
hood and outlawing him from society.” 


Fake Ge ees Ce MarR ATGA TO De: to 
lay upon tho authorities an obligation to implement the guarantee. Whether or not 
that would nullify the dectslon in 4072/69 depends, presumably, upon whether Art. 
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The Commission ruling on the “right to work” issue was that 
the application was inadmissible: the right to work was not 
expressly included among the rights and freedoms guaranteed by 
Article 11 of the Convention because the Convention does not 
contain a clause corresponding to Article 23 (1) of the Universal 
Declaration. As to the alleged violation of Article 11, it was decided 
that Article 123 (6) (A) of the Belgian Penal Code: “ did not deprive 
those affected by it of the right to set up an association or trade 
union, or to be affiliated to it, but only the right to be associated 
in any way with the administration, management or direction of 
a professional association or a non-profit-making association” 
which was “not included as such, in the rights guaranteed by the 
Convention ” and furthermore, “ the same can be said of the right 
to engage in the activities mentioned in paragraph (A) of Article 
123 (6).” 

In the light of Convention jurisprudence to date, therefore, 
Young, James and Webster’s chances of success seemed slight, on 
the basis that Article 11 (1) did not seem to offer-protection to an 
individual except in so far as his interests were consistent with 
those of the organisation of which he was a member. To that extent 
his interests might be protected from State interference. Neverthe- 
less, the United Kingdom was found to be in breach of Article 11 
(1), although not, as might be expected, on the basis of the legality 
or otherwise under the Convention, of the closed shop. The sub- 
missions of both parties had concentrated upon this as a major issue, 
their arguments turning upon the interpretation to be placed upon 
the fact that the explicit guarantee of non-association contained in 
the Universal Declaration had been omitted from Article 11 (1).* 
The Commission dismissed the argument, attaching no importance 
to this piece of drafting history, and declaring that: “ According 
to the Commission’s interpretation, Article 11 neither prohibits, nor 
allows, the system of closed shops in general.” ** 

This is consistent with the traditional reluctance of the Conven- 
tion Authorities to take a stand in principle on the issue of the 
closed shop. The Commission’s attitude both on this point and in its 
decision in the recent cases is more easily understandable in the 
light of developments in some other Western European jurisdictions. 

The Convention is directly enforced by the municipal Jaw of a 


M Seo para. 91 for the applicants’ argument, The Government contended that a 
logical impossibility would arise from an interpretation of freedom of association as 


to accept the same terms and conditions of employment as were acceptable to his 


not for all the employee. The logical impossibility which resulted therefrom 
indicated the essential difference between the right of association, which enabled some 


right of ‘ pon-association,’ which had no logical meaning ” (para. 106). 
25 Pare. 166. 
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number of signatories, including France, West Germany and 
Belgium. By the time France ratified the Convention,”* legislation 
on the closed shop was explicit. The background to its institution 
was, however, fairly traumatic, and its present effect is apparently 
unsatisfactory in some situations. 

Historically, closed shops were sparse in France and so the issue 
aroused little controversy until the 1940s. Various theories put for- 
ward in explanation of the rarity of closed shop agreements include 
the importance accorded in French trade unionism to the principle 
of union pluralism 7’ and the fact that in view of the low member- 
ship generally enjoyed by unions, employers were unwilling to 
conclude agreements granting a monopoly of employment to one 
union,” together with the obscure legal position of the closed shop. 
The latter arose from a series of apparently conflicting decisions 
on the interpretation of Article L.411-8 of the labour code, which 
provided that “ every member of a professional or industrial associ- 
ation may withdraw at any time from the association, not with- 
standing any provision to the contrary.” 

The Courts’ interpretation of that right was reached by reference 
to the idea of the protection of “legitimate professional (or indus- 
trial) interests.” Thus in the advancement of such interests, two 
decisions °" seemed to approve as legal the pre-entry closed shop, 
whereas in two later decisions,’ dismissals of non-union members 
were held illegal. Generally, however, it was thought that in the 
particular circumstances the two later decisions were not con- 
tradictory to the earlier ones, and that the closed shop, whether pre- 
or post-entry, would be legal when used for the furtherance of 
legitimate professional interests. 

Notwithstanding its sparsity in general, there were some indus- 
tries where the closed shop did develop, notably in the Press print- 
ing industry where one union affiliated to the Confédération 
Générale du Travail (the CGT) established a monopoly. Later, when 
other more recently formed central trade union organisations found 
that their members were effectively excluded from employment in 
any Press enterprise, a strong reaction was raised against the closed 
shop. 

Implicit provisions in the 1946 Constitution?! for non-union 





26 In 1974, after a great deal of pointed comment on her tardiness. 

27 In principle, all unions are equal before the law under this system, despite 
obvious differences in numerical importance (G. H. Camertynck & G. L 
Droit du Travail (8th ed., 1976), paras, 509 et seq.), although in practice the “ most 
representative ” unions enjoy superior rights since 1936. See generally on this and 
all other points relatmg to W. European jurisdictions “ Discrimination in Employ- 
ment ” ed. Folke Schmidt, Chap. VI by Professor Lord Wedderburn of Chariton. 

28 Spyropoulos, “ Le Monopole Syndical d'Emploi et de la Protection de la 
Liberte Syndicale,” Droit Social, May 1956, p. 265. 
ia nt Cassation October 24, 1916; Trib.cty. de Nevers July 13, 1927 (GaxPal., 

7, 2.945). 

20 Lyon June 18, 1938, S.Civ. March 9, 1938 (Drott Social, 1938, p. 185). 

31 “tout homme peut defendre ses droits et ses interets par l'action syndicate et 
adherer au syndicat de son cholx.” 
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membership and a law of 1950** failed to resolve the situation, 
even when in pursuance of these a court awarded damages against 
an employer ** for allowing a closed shop agreement to be enforced. 
Continuing agitation was therefore largely responsible for the pass- 
ing of the 1956 law ** of which Article 1 explicitly outlawed union 
security agreements of all types. : 

Despite its illegality, however, a monopoly is still operated in the 
Paris printing industry by the CGT. The practical imposition of 
the closed shop remains unaffected by a variety of attempts ** to 
overthrow it.** 

The position in West Germany is historically less traumatic, but 
perhaps equally unsatisfactory in its present effects. 

A proposal to include in the Federal Constitution (the ‘‘ Basic 
Law” 1949) the provision that “No one shall be constrained to 
become a member of an organisation ” was dropped by draftsmen, 
who feared that the courts’ interpretation of it might prevent trade 
unions from encouraging workers to join.*’ Article 9 (3) was 
therefore enacted to provide that: “ The right to form associations 
to safeguard and improve working and economic conditions is 
guaranteed to everyone and to all trades and professions. Agree- 
ments which restrict or seek to hinder this right shall be null and 
void, measures directed to this end shall be ilegal.” The majority 
of academics are of the opinion that there exists under the Constitu- 
tion an overall right not to join any union, and their view is shared 
by the courts,.** 

Although figures are not easily obtainable on this sensitive ques- 
tion, it seems that the closed shop is enforced in practice in many 
blue collar industries. Professor Kahn-Freund doubted, in 1972 °°: 
“whether it is very advisable to look for a job in a coal mine in 
the Ruhr... without carrying a union card.” 

It is submitted that two relevant points emerge from this evidence. 
First, and in the light of experience in the United Kingdom of the 
strength of feeling expressed by many trade unionists in favour of 
the closed shop, the easiest conclusion to reach is that anti-closed 
shop legislation is impossible to enforce in the face of union opposi- 
tion, and this is clearly the standpoint from which the Commission 
sees its role in interpreting Article 11. To whatever extent such an 





33 Now Art. L133-135 of the Labour Code: provisions in collective agreements 
relating to hiring and firing of employees cannot infringe the workers’ right to a freo 
choice of union. 

38 Cons.Prudh., Seine, February 23, 1951, Quest, Prudh., 1951, 558. 

2. 


3s Both by virtue of international disapproval from the LL.O., and a number of 
members. 


p. 157. 
38 e.g. decision of November 29, 1967. BAG 20 175: Ap. Nr. 13 Zu Art. 9 G.G. 
39 Labour and tha Law, p. 210. 


Mar. 1981] CONSTITUTIONAL PROTECTION—AN IRISH JOKE? 159 


attitude may be understandable, it is arguably damaging to the 
credibility of the whole Treaty, and even to the Human Rights 
movement as a whole, especially as its reluctance to find any par- 
ticularly concrete protection in Article 11 seems now to be filtering 
down to municipal Courts. “* 

The second point emerges from a comparison between the French 
and British trade union movements. The importance placed upon 
pluralism of unions in the French system is not reflected in our 
own. Nevertheless, that seems to have been the issue which turned 
the Commission in the applicants’ favour in the British Rail cases. 

Referring to the significant use, by the draftsmen of Article 11 
(1) of “unions” in the plural, the Commission’s conclusion was 
that Article 11 (1) excludes the possibility of a trade union mon- 
opoly.** The correctness of such an interpretation was said to be 
confirmed by the phrase “for the protection of his interests,” © 
the required effect of this in relation to the individual being that: 
“ A worker must be able to choose the union which in his opinion 
best protects his interests, and if he considers that none of the exist- 
ing trade unions does so effectively, to form together with others a 
new one.” ® It was not, therefore, the fact that British Rail em- 
ployees were obliged to become trade union members which, in the 
Commission’s opinion, violated the Convention, but the fact that 
they were obliged to join specified trade unions.‘ That approach 
may be in keeping with French and Belgian trade union practice, 
but does not seem appropriate to the British * trade union move- 
ment, which has developed a quite different collective bargaining 
structure.** 

The significance of the Commission’s opinion in the Young, 
James and Webster case is considerably weakened by the effect of 
the NUBP case; even if governments were obliged to allow indi- 
viduals to form new unions in preference to any of those already 
in existence, they would not be obliged to ensure that employers 
entered into collective bargains with them; such individuals might 
ultimately find their interests to be less well protected than if they 
had joined the existing union. The Commission itself introduced 
the caveat that the decision might not apply where the worker was 
entering into a contract of employment with an enterprise where 


fee ee dè Casmtion, tor instance; dumised an argument relating 
to broth ot Ar. If by a vory generoi tration of AF. 11 G). Soo Von Leumen 
and: Dg Mi a Belgium 7238/75, Y.B.E.CHR., p. 349 at p. 354, 

41 Para 


44 Tho applicant Young was “required to join the TSSA, with an option of 
joining tho NUR” (Appendix II, p. 59 of the Commission Report); James was 
“ obliged to join the NUR ” (p. G2); Webster was “ required to join the TSSA or 


46 See generally Lord Wedderburn’s Chapter VI of “ Discrimination In Employ- 
ment,” supra, note 27. 
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a closed shop agreement already existed, since it might be said in 
such a case, that he had consented to join the specified union when 
taking up employment.‘’ The practical effect on individuals of the 
decision,. even if it were adopted by the court, would probably, 
therefore, be slight. 

The burning question of whether or not Article 11 (1) implies 
both a positive and a negative right remains unanswered. It is hoped 
to find in Article 11 of the Convention a workable protection of the 
individual’s freedom of association which guarantees his rights both 
as an individual and as an associate, against erosion by any large 
organisation; but in examining the interpretation placed upon 
Article 11 ‘by the European Court and Commission of Human 
Rights, it is obvious that the protection offered does not extend 
to this: Article 11 being interpreted as guaranteeing the right only 
to join and remain a member of a trade union but as offering little 
protection to the individual who chooses not to associate, the right 
to work being not, apparently, a right guaranteed under the 
Convention. 

The United Kingdom courts, on the other hand, have held in a 
number of recent cases“ that the right exists and that the courts 
will protect it from arbitrary and unreasonable restraints. Their 
zeal is, however, dampened by the current legislation which never- 
theless itself gives a more effective guarantee, it seems, to individual 
rights than can be found in Article 11; to individuals as unionists 
by providing for consultation collective bargaining and other favour- 
able terms which serve to further members’ industrial interests,** 
and to individuals as individuals by providing a protection albeit 
very limited, for non-unionists against unfair restrictions imposed 
by the closed shop.°° Might it not, then be arguable that the 
European Convention would not operate as an effective Bill of 
Rights for the individual in this context in comparison with the 
protection which might be expected under an independent Constitu- 
tion, developed from current judicial attitudes? 


wm 


The rights and liberties of Irish citizens are protected both by the 
European Convention, to which Ireland is a party, and the Irish 
Constitution. In view of claims made on behalf of the Convention 
that it is a revolutionary guarantee of human rights, one might 
expect that the Convention should protect individual liberties from 


47 Para. 165; the Commission noted, however, that “there might be elements of 
compulsion even in those situations.” 

48 og. Nagle v. Fielden [1966] 1 Al ER. 689, Langston v. AUEW [1974] 1 
All E.R. 980. 

49 The European Court’s interpretation of Art. 11 admits only that trade unions 
have “tho right to be heard.” See e.g. NUBP Case, Swedish Engine Drivers’ Case. 
Series A, Vol. 20, Febrmary 1379; 

Employment Protection (Consolidation) Act 1978 proviso to s. 58 (3) and 
s 58 GAJ, GB) 
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encroachment in the context of Article 11 by Jarge organisations 
at least as effectively as does the Irish Constitution. This is even 
more true since it is suggested that the Convention may, in- 
corporated into our law, operate as an effective written Constitution. 

The “cornerstone” to Irish judicial attitudes to the question of 
the closed shop is the case of Educ. Co. of Ireland v. Fitzpatrick 
and Others.“ Earlier cases demonstrated that the Constitutional 
right of association or union included the right not to associate if 
a person so chose; that a statutory provision ™ to institute a closed 
shop was: “not a control of the exercise of the right of association, 
but a denial of the right altogether.” © The right of resignation from 
a union of which one is a member has also been held to come 
within the right of association™; but the fullest judicial scrutiny 
of the Constitutional aspects of this very controversial subject is to 
be found in Fitzpatrick’s case. 

The defendants (other than Fitzpatrick) were employees of the 
plaintiffs and members of a trade union of which Fitzpatrick was 
the General Secretary. There were nine employees of the plaintiffs 
who were not members of the union, and whom the defendants 
were anxious should join up. The defendants sought to bring pres- 
sure on these nine by endeavouring to force the plaintiffs to compel 
them to join the union, or, if they refused, to dismiss them. The 
plaintiffs refused, the defendants went on strike and picketed the 
premises of the plaintiffs who commenced proceedings for an in- 
junction restraining the picketing as being unlawful and contrary 
to the provisions of the Constitution. 

The defendants sought to justify the picketing under the Trade 
Disputes Act 1906, which authorised picketing in furtherance of a 
trade dispute. It was held that the provisions of the Trade Disputes 
Act authorising a “ trade dispute ” to coerce persons to join a union 
against their will were void as being repugnant to the provisions of 
the Constitution. 

The judge at first instance ** examined the provision of the Con- 
stitution upon which the plaintiffs relied ** according to which: 
“The State guarantees liberty for the exercise of the following 
rights, subject to public order and morality: 


““|.. (iii) The right of the citizens to form associations and 


Aa r 
5 Act 1941, Part I, s. 26 (1) provided for the constitution of a 
“Trade Union tribunal” with power, on application any trade union claiming 


union alone should have the right to organise workmen of that class. S. 34 
that where such a determination had been granted to a 


53 NUR v. Sulltyan [1947] LR. 77, per Murnahan J. at p. 102. 
Aa Shamil v. McMullen and Others [1952] LR., per Murnaghan J. at p. 260. 
s6 Art. 40, cl. 6 (1) & Q). 


Vow. 44 (2) 
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unions. Laws however may be enacted for the regulation and 
control in the public interest of the exercise of the foregoing 


right. 

(2) Laws regulating the manner in which the right of form- 
ing associations and unions and the right of free assembly may 
be exercised shall contain no political, religious or class 
discrimination.” 


Budd J. took the language of Article 40 in its ordinary meaning, 
none that: 
“what the State guarantees is ‘liberty’ for the exercise of the 
t of the citizens to form associations and unions. If it isa 
‘liberty’ that is guaranteed that means that the citizen is 
‘free’ to form, and I think that must include join, such 
associations and unions, and, if he is free to do so, that 
obviously does not mean that he must form or join associations 
and unions but that he may if he so wills.” *" 


He therefore held: 

‘... that under the Constitution a citizen is free to join or not 
to join an association or union as he pleases. Further, that he 
cannot be deprived of the right to join or not to join such 
association or union as he pleases (subject always to the limita- 
tions in the Constitution not relevant to this case) and that is 
tantamount to saying that he may not be compelled to join 
any association or union his will.” 


The decision was upheld in the Supreme Court by a three to two 
majority. Kingsmill Moore J. expanded upon the comments of 
Budd J. in the Lower Court, saying that: “‘ The right to express 
freely convictions and opinions guaranteed by Article 40 (6) (1) @ 
must include the right to hold such convictions and opinions and 
the right not to be forced to join a union or association professing, 
forwarding and requiring its members to subscribe to contrary 
opinions.” 

It is possible to draw here an analogy with the European Con- 
vention on Human Rights, and its protections of the right both to 
associate and to hold and express opinions (Art. 9). That the Irish 
Courts recognise the difficulty in respect of Article 40 (6) (i) and 
Gii) of reconciling the several rights guaranteed must also be 
significant in relation to the Convention. The wisdom of including 
the guarantees in Articles 9 and 11 without necessarily implying in 
Article 11 the right of non-association has already been questioned.™ 
Kingsmill Moore J. held “that there is an implicit guarantee in 
the Constitution that citizens shall not be coerced to join associations 
or unions against their will,” and it is submitted that a reasonable 
interpretation of the Convention should produce the same result. 

The Supreme Court also put forward as another basis for its 


57 At p. 362 
58 Government discussion paper: ‘Legislation on Human Rights with particular 
teference to the E.C.H.R.,” HMSO, 1976. 


Mar. 1981] CONSTITUTIONAL PROTECTION—AN IRISH JOKE? 163 


decision the possible existence of a Constitutional right to work in 
the sense of a right “ to protect his right to dispose of his labour as 
he wills,” which, suggested Kingsmill Moore J. might be included 
in the Constitutional right in Article 40 (3) (2) of protection of 
property. This, he thought: ‘“‘... would include impliedly a right 
not to be forced against his will into a union or association which 
extracts from him a regular payment.” 

The question of “‘ property rights ” is, of course, one of the areas 
found to be controversial by the Consultative Assembly of the 
Council of Europe during its debates in 1949 and 1950 upon 
“ fundamental rights.” "° 

In the event, the right is included in the first Protocol, so that it 
might be thought that a similar reasoning could be acceptable in the 
interpretation of Article 11 of the Convention in respect of those 
States signatories to both the Convention and Protocol 

Even if one is unwilling to find a “right to work ” as such in the 
Convention, as are the European authorities, or so it seems, there 
remains an interesting possible interpretation of freedom of associa- 
tion under the Convention in the Fitzpatrick judgment, to the 
effect that: “ citizens shall not be coerced to join associations or 
unions against their will,” coercing being defined in this context as 
consisting in ‘forcing a person by action or threat of action to do 
or abstain from doing something which he is unwilling to do or 
abstain from doing, and which, but for such action or threats of 
action he would do or abstain from doing.” °° 

Any action or threat of action intended to force citizens to join 
a union against their will would thus be rendered unconstitutional; 
amongst such actions, a strike by all other employees for the purpose 
of persuading the employer to dismiss the non-unionist would surely 
be included. A similar result may, perhaps, be expected to flow from 
any attempt to reconcile Articles 9 and 11 of the Convention. 

The Fitzpatrick case crystallised Irish judicial opinions on the 
Constitutional right of freedom of association, and the inclusion in 
that right of freedom, equally, of non-association. It also widened 
the issue by trying to provide a Constitutional basis for the “ right 
to work,” hitherto broached as a moral idea but somewhat lacking 
in foundation. 

Cases following Fitzpatrick have taken up the “ right to work” 
stance adopted there; and in two cases in particular the question 
was examined: (1) In Murtagh Properties v. Cleary * Kenny J. 
examined Article 40 of the Constitution, under section 3 (i) of 
which the State: “ guarantees in its laws to respect, and as far 
as practicable by its laws to defend and vindicate the personal 
tights of the citizen,” and those rights are not confined to rights 


5% eg. Council of Europe: Report of the Consultative Assembly, 2nd session 
(August 7-28, 1950), part OI, 16th and 17th sittings. 

e At p. 396, 

61 [1972] LR. 330, 334. 
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specifically mentioned in the Constitution.** Rights which have this 
guarantee may be derived from other clauses in the Constitution or 
from the Christian and democratic nature of the State. His atten- 
tion was drawn also to Article 45, headed “ Directive Principles of 
Social Policy,” and according to section 2 of which: “The State 
shall, in particular, direct its policy towards securing: (1) that the 
citizens (all of whom, men and women equally, have the right to an 
adequate means of livelihood) may through their occupations find 
the means of making reasonable provision for their domestic needs.” 
Despite the purport of Article 45 (1) which provides that: “ The 
principles of social policy set forth in this Article are intended for 
the general guidance of the Oireachtas. The application of those 
principles in the making of laws shall be the care of the Oireachtas 
exclusively, and shall not be cognizable by any court under any of 
the provisions of this Constitution” the judge found that the court 
was competent to take Article 45 (2) into consideration when decid- 
ing upon the existence of a claimed Constitutional right: that the 
effect of Article 45 (1) was to exclude the courts from considering 
the application of the principles in it in the making of laws. 
Therefore Kenny J. was able to find that the parenthesis in 
Article 45 (2) “ sees the right to an adequate means of livelihood, 
and while this is not enforceable against the State, its existence 
logically involves that each citizen has the right to earn a liveli- 
hood.” (2) The matter was taken further the following year in the 
Supreme Court decision in Murphy v. Stewart ® where Walsh J. 
was led to a discussion * of Article 40 (6) (1) (iid) of the Constitution. 
Finding no Constitutional right in the ordinary sense to join the 
union of one’s choice, since in ordinary circumstances the right is 
subject to legal entitlement or the rules of the union or the consent 
of its members,’ he nevertheless continued that this was not a 
completely unqualified statement of the Constitutional position: 


“Tt has been submitted in this Court on behalf of the plaintiff, 
and not really contested by the defendants, that among the 

ified personal rights guaranteed by the Constitution is 
the right to work. I accept that proposition. The question of 
whether that right is being infringed or not must depend upon 
the particular circumstances of any given case; if the right to 
work was reserved exclusively to members of a trade union 
which held a monopoly in this field and the trade union was 
abusing the monopoly in such a way as to effectively prevent 
the exercise of a person’s Constitutional right to work, the 
question of compelling that union to accept the person con- 
cerned into meniberstitp (or, indeed, of breaking the monopoly) 
would fail to be considered for the purpose of vindicating the 
right to work.” 





63 Seo Ryan v. Att.-Gen. [1965] IR. 294. 
97. 


64 At p. 116. 
65 Tierney v. Amalgamated Society of Woodworkers [1959] IR. 254, 
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The Irish Constitution, therefore, guarantees the right of freedom 
of association, which includes the right of non-association; and 
according to recent authority, the right to work also. 

Walsh J.’s test in Murphy v. Stewart appears to be satisfied in a 
closed-shop situation where the effect is to prevent a man (who is of 
course entitled not to associate) from working. It therefore appears 
that the Irish Constitution guarantees to protect the individual’s 
liberty against unfair restrictions by trade unions in a closed-shop 
situation. : 

Comparatively, the protection afforded to individuals under the 
Irish Constitution in this context is manifestly greater than that 
afforded under English Law; it may even serve as one argument for 
the adoption of a written constitution in this country. However, to 
those who advocate the implementation of the European Conven- 
tion as a written constitution, it must be said that the Convention 
does not in practice protect the individual’s liberty in the operation 
of Article 11 as effectively as does the Irish Constitution. The two 
instruments exist for the purpose of protecting individual rights and 
liberties: it is ironic and very sad that the Convention, which is 
intended to lead Europe into a greater appreciation and protection 
of the importance of fundamental individual rights and freedoms 
should come out of this comparison so poorly, whilst at the same 
time being able to offer no relief to individuals who, on the other 
hand, might feel themselves to be victims of injustice occurring 
from the closed-shop system in Britain. 


ANNE STAINES * 


* Lecturer in Law, Newcastle-upon-Tyne Polytechnic. 


A MISCONCEIVED ISSUE IN THE 
TORT OF FALSE IMPRISONMENT 


Is a person liable for false imprisonment if he restrains the liberty 
of another to enforce a condition as to exit from his premises? 
This question is frequently raised in the tort of false imprisonment. 
A leading tort textbook answers: “It is no tort to prevent a man 
from leaving your premises because he will not fulfil a reasonable 
condition subject to which he entered them.” * The learned author 
of the book cites the Privy Council case of Robinson v. Balmain 
Ferry Co. Ltd.’ and the House of Lords case of Herd v. Weardale 
Steel, Coal and Coke Co. Ltd.* as authorities for the proposition. 

In Robinson’s case the plaintiff, Robinson, intended to cross a 
harbour by the use of the defendants’ ferry. He paid one penny to 
enter the defendants’ wharf. A notice board in the wharf stated 
that a penny must be paid on entering or leaving the wharf whether 
or not a passenger used the ferry. The defendants collected fares 
only on the side of the harbour Robinson entered. On entering the 
wharf Robinson discovered that there would be a twenty-minute 
wait before the next ferry left. He decided to leave the wharf. He 
refused to pay another penny and was forcibly prevented by the 
defendants’ officers from leaving the wharf through the turnstile for 
about twenty minutes. He sued the defendants for assault and false 
imprisonment. 

In Herd’s case, Herd was employed by the defendants to work in 
their mine. In breach of his contract of service Herd refused to do 
certain work in the mine. In the ordinary course Herd would have 
been raised from the mine to the surface at the end of his work 
shift. His employers refused to bring him out prematurely although 
the lift, which was the only means of egress from the mine, was in 
fact available for this purpose for a period of twenty minutes before 
he was actually brought out of the mine. In respect of this detention, 
Herd sued his employers for false imprisonment. 

The tort textbook states that in Robinson’s case the Privy Council 
regarded “the charge of a penny for exit as reasonable’’* and 
similarly in Herd’s case the House of Lords regarded as reasonable 
the condition that a miner would only be brought to the surface at 


k Rogers, Winfield and Jolowicz on Torts (11th ed., 1979) at p. 58. 
2 [1910] A.C, 295. 
3 [1915] AC. 67. qe Winhald, -A Textbook of the Law of ‘Tort (4th od, 1949 at 
pp. 219-220, posits from Robinson’s case the imposition of a “ reasonable condition ” 


Herds caso the added difficulty was that the imprisonment was caused by an omission 
rather than a positive act. 
4 Rogers, loc. cit. 
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the end of his shift. In both cases there was, therefore, no liability 
for false imprisonment as the restriction of liberty was to enforce 
reasonable conditions as to exit subject to which the plaintiffs 
entered. 

Amos in an article * takes a somewhat similar position in his 
interpretation of Herd’s case. The learned author, however, places 
emphasis on the contractual character of the condition as to exit: 

“If, in agreement with the defendant, the plaintiff has sub- 
mitted to...a restriction upon his liberty... the latter’s duty 
to set the plaintiff at liberty is... determined by contract, and 
his refusal to free the prisoner at some other time or in some 
other way than that contemplated by the parties does not 
constitute false imprisonment.” $ 


Taking this interpretation of Herd’s case the learned author found 
difficulty with Robinson's case which, unlike the former, involved a 
monetary condition as to exit, ie. the payment of one penny. The 
learned author states, “‘...the law as laid down in Robinson v. 
Balmain New Ferry Company is less easy to understand.” * One of 
the learned author’s reasons is that “‘... there is very high authority 
for the proposition that, without statutory authority, no man may 
imprison another in order to enforce a civil claim.” * 

Glanville Williams in an essay on Robinson and Herd’ gives a 
hypothetical situation: “ P, a passenger on a bus, refused to pay his 
fare although he had money to do so. D, the conductor, prevented 
him from leaving the bus until he should pay. Eventually P paid 
under protest.” 1° The learned author thinks that most students 
when asked whether D is liable for false imprisonment would answer 
that D is not liable because D is entitled to impose the reasonable 
condition, i.e. the payment of the fare before allowing P to make an 
exit and would cite Robinson's case as authority. The learned author 
comments: 

“Notwithstanding the a nt common sense of this answer 
and its invocation of A and notwithstanding the support 
given to the answer by a leading textbook, the answer is 
wrong. ... A creditor cannot imprison his debtor in absence of 
statutory authority. It makes no difference that the debtor is 
on the creditor’s premises, or in his bus, and the creditor is 
merely barring the way out.” ™! 





“A Note on Contractual Restraint of Liberty” (1928) 44 L.Q.R. 464. 
Ibid. at p. 464. 
bid, ' 
Ibid. at p. 466. The authorities are: “ Clark’s Case,” 5 Co.Rep. 64, a mayor of 
borough as not entitled to impriscnsa borgeses for fellate tb PAY. chatyes orice 
the borough; Sunbolf v. Apon 3 M. & W. 284, an innkeeper was not entitled 
detain a guest for not peying his bill; and an American case, Lynch V. Metro- 
politan Ry. Co., 90 N.Y. 77, a railway company was not entitled to detain a passenger 
who had lost his ticket and refused to pay again. Rogers, loc. cit., does not refer 
to these cases. 

® Holland and Schwarzenberger (eds.), Law, Justice and Equity (1967), pp. 47-55. 
10 Ibid. at p. 47. 

11 Ibid. 
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The authorities cited by Amos conclusively support Glanville 
Williams’ assertion.” 

It is therefore sufficiently clear that at common law a person 
cannot restrain the liberty of another to enforce a monetary con- 
dition as to exit. Such restraint is false imprisonment unless auth- 
orised by law.’* It may be that monetary conditions as to exit, in 
this context, are never reasonable conditions. It is, however, sub- 
mitted that even if such conditions do not relate to the collection 
of debts and even if they are construed as reasonable there may 
still be liability for false imprisonment. This is so because the 

` reasonableness of the condition as to exit does not determine whether 
the restraint of liberty used to enforce the condition is or is not 
false imprisonment. The basis for this proposition is that no person 
can by imprisonment force another to abide by or conform to any 
condition, if that other person does not consent to do so, unless such 
compliance is required by law. If compliance is required by contract 
that other person can choose to abandon the contract and assume 
liability for the breach. He cannot then be compelled to perform 
or comply with the contract, unless specific performance is ordered 
by the courts. 

Restraining another’s liberty to enforce a condition as to exit 
from premises is therefore false imprisonment, irrespective of 
whether the condition as to exit is or is not brought to the notice 
of the. person restrained, or whether the condition is or is not 
contractual, or whether the condition is or is not reasonable. If 
there is any issue in such a situation (aside from the question of 
authority in law, if any) it is whether the defence of consent applies 
on the particular facts in each case to negate liability for false im- 
prisonment. Probably this is why the Privy Council in Rodinson’s 
case unequivocally stated: 

“The question whether the notice...{i.e. the notice in the 
defendants’ wharf containing the condition as to exit from the 
wharf] was brought home to the knowledge of the plaintiff is 
immaterial, because the notice itself is immaterial.” ** 


Consent to temporary submission of one’s liberty can arise pur- 
suant to rendering service or when using or enjoying facilities in 
situations which necessarily involve restriction of liberty. Such con- 
sent may be independent of contract or may be linked with a 
contract. If the consent to submission of liberty is linked with a 
contract, the consent for the purpose of the tort is not exclusively 
dependent upon the contract: it arises also by circumstances outside 
the contract.?* 


13 See note 8 supra, 

13 Statutory authority has recently been given under s. 3 of the Theft Act 1978 
a a ae aes a 
without pa 14 Supra, at p. 299. 

18 The fallacy in Glanville Williams’ emay, op. cit. at pp. 52-55, is his assumption 
that consent to submission of liberty, for the purpose of the tort of false imprison- 
ment, where it is linked with contract, depends exclusively upon the contract. 
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Consent to submission of liberty can generally be withdrawn at 
any time, and any further restriction of liberty after withdrawal of 
consent, unless authorised by law, is false imprisonment. But in 
situations where some inconvenience is involved in meeting the 
withdrawal of the consent to submission of liberty then, depending 
upon the extent of inconvenience involved, the consent given to 
submission of liberty may be irrevocable for a critical period, even 
though the person restrained may desire or insist on immediate 
freedom.** This is so because a person who voluntarily puts himself 
in a position which necessarily involves the restriction of his liberty 
must also have accepted from the outset that his surrender of liberty 
would continue until it is sufficiently convenient to restore to him 
his liberty. He must take into consideration the interest of the other 
party upon whom he is dependent for his liberty. He cannot be 
entitled to immediate freedom without due regard to the extent of 
inconvenience he may cause: the other party cannot be expected 
unnecessarily to delay or abandon his business to provide for the 
immediate liberty of the person restrained. If the claim to immediate 
liberty of the person restrained were unqualified it would result in 
chaos. 

Take the example of an air hostess who is employed by an airline 
company to serve passengers on its scheduled flights. Let us say, on 
one of the airline’s scheduled flights the air hostess because of 
grievances against the company breaches her contract of service by 
refusing to serve the passengers, and the flight captain on behalf of 
the company accepts the repudiation of her contract of service. For 
the purpose of the tort of false imprisonment, the termination of 
her contract of service does not automatically determine her consent 
to be in the aeroplane, at least until the aeroplane lands at its 
destination. For this duration the air hostess has terminated her 
contract of service but she cannot withdraw her consent to be in 
the aeroplane as too much inconvenience would clearly be involved 
in meeting the withdrawal. Should the air hostess sue for false 
imprisonment the company would have the defence of consent, 
Similarly a passenger who travels on a bus, train or ship cannot 
while the means of transport is in motion ask for an unscheduled 
stop to disembark and sue successfully for false imprisonment if 
the request is not met. This is so because of the irrevocable consent 


D 

16 C}, Robinson’s caso in High Court of Australia (1906) 4 C.L.R. 379, 388- 
389, per O'Connor J.: “... the abridgement 

Circumstances 


at any moment, irrespective of any diserrangement that may be caused to the 
working of the mine, to require the cage to be put at their servico for the purpose 
of going to the surface.” 
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given to the restriction of the passenger’s liberty while he is on the 
bus, train or ship between scheduled stops. 

It is, therefore, clear that in the tort of false imprisonment consent 
once given to submission of liberty cannot, in certain situations, be 
withdrawn for a critical period. These situations arise when a person 
puts himself voluntarily, for whatever purpose, in a position which 
necessarily involves a temporary surrender of his liberty and some 
inconvenience in meeting, for a critical duration, the withdrawal of 
his consent to submission of liberty. The difficulty in the tort is in 
deciding at what stage and for what duration the consent given to 
submission of liberty is irrevocable. This must be decided according 
to the particular circumstances of each case.’ The decision would 
involve the balancing and adjustment of two competing claims: the 
claim to personal liberty and the claim of inconvenience entailed in 
giving in to such claim. 

In Robinson and Herd the withdrawal of the plaintiffs’ consent 
to submission of liberty involved some inconvenience to the defend- 
ants. The cases, therefore, necessitated deciding whether the plain- 
tiffs’ submission of their liberty could be withdrawn. In both cases, 
although the plaintiffs demanded their freedom, the courts decided, 
in the particular circumstances of each case, that the plaintiffs could 
not, because of the inconvenience involved, withdraw their consent 
to the submission of their liberty for the material duration. In both 
cases, therefore, there was no liability in false imprisonment as the 
defence of consent applied. This interpretation of both the cases 
can only be made, however, with some reservations as both cases 
are unsatisfactory in a number of respects. 

First, although the facts of Robinson and Herd are not unusual, 
the cases have been subjects of controversy because the judgments 
of the Privy Council and the House of Lords are uncharacteristically 
ambiguous and misleading. The cases, undoubtedly, are capable of 
being interpreted as creating a defence in the tort of false imprison- 
ment in the nature of imposition of a reasonable condition as to 
exit. A passage in the Privy Council’s opinion in Robinson's case, 
taken by itself, clearly states: 

“,. the defendants were entitled to impose a reasonable con- 
dition before allowing him [Robinson] to pass through their 
turnstile from a place to which he had gone of his own free 
will. The payment of a penny was a quite fair condition, and 
if he did not choose to comply with it the defendants were not 
bound to let him through,” * 


and equally, in Herd’s case, the Lord Chancellor stated: “it is 
not false imprisonment to hold a man to the conditions he has 
accepted. ...” 1 


17 Tho circumstances can be so varied that it is useless for this article to review 
them. 


18 Supra at pp. 299-300. 
19 Supra at p. 72. 
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Secondly, in respect of Robinson’s case there might not have been 
sufficient restriction of the plaintiff’s freedom of movement for the 
tort of false imprisonment. Bird v. Jones * required total restraint 
of liberty for the tort. Amos has remarked in respect of Robinson’s 
case: “...it would seem to have been possible for the plaintiff to 
have left the wharf, after some delay, in the way he originally 
contemplated, namely, by the ferry-boat....” 3! Glanville Williams 
in his analysis of the case said, “... the contractual path of escape 
was never closed to him {Robinson]. He was not deprived of his 
liberty. ...” > Indeed, the Privy Council inthe case did state: 
“The plaintiff was merely called upon to leave the wharf in the 
way in which he had contracted to leave it.... He could proceed on 
the journey he contracted for.” Therefore, in Robinson’s case, 
there was no false imprisonment because there was insufficient 
restraint of the plaintiff's liberty. The case merely endorses Bird v. 
Jones.** If so, the defence of consent does not arise. However, 
despite the comments of the learned authors and the actual state- 
ment by the Privy Council, it does not seem from the Privy 
Council’s opinion, as a whole, that Rodinson’s case was actually 
decided on the lack of totality of restraint. The Privy Council in its 
short opinion did not direct sufficient attention to the question of 
totality of restraint. The Board merely assumed that the. restraint 
of the plaintiffs liberty was total; or it might be that the Board 
felt, without so articulating, that the contractual route opened to 
the plaintiff, in the circumstances of the case, was not a reasonable 
means of escape as this involved a certain amount of delay.** 

Thirdly, it is a plausible interpretation of Herd’s case that the 
House of Lords decided that the omission of the defendants to bring 
Herd out of their mine for the material duration was no false im- 
prisonment as there was no duty to release Herd for the duration. 
A leading tort textbook cites the case as authority for the proposi- 
tion “... that failure to provide a means of egress from premises 
is not a tort where there is no duty to provide it. ...” ** Herd’s 
i ee ee 


20 (1845) 7 Q.B. 742. 

21 supra at p. 467, 

22 Glan Williams, op. cit. at p. 49. 

33 Supra at pp. 299-300, 

34 Indeed, in the High Court of Australia, supra at p. 387, Griffith CJ., sald: 
“ As... [Robinson] was free to leave the premises by water I think that there was 


go 
desired out of the wharf. Cf. Bird v. Jones, supra at pp. 753-755: dissenting judg- 
ment of Denman CJ. His Lordship, supra at pp. 754-755, said: “ As long as I 


not the mere obstruction of a way, but a restraint of the person.” 
36 Street, Torts (6th ed., 1976) at p. 25. See also Fleming, op. cit. at p. 28. 
Glanville i in R 4 
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case, unlike Robinson’s case, seemingly involved an omission on 
the part of the defendants to release the plaintiff from confine- 
ment.” Although the judgments of the Law Lords are sufficiently 
ambiguous to admit such an interpretation of the case, it is seriously 
questionable whether their Lordships in effect treated the case as 
one raising the question of liability for mere omission to release.** 
More probably, the House of Lords *™ implicitly treated the apparent 
omission to release Herd for the material duration as part of the 
continuing act of detaining Herd.*° The point in issue was, therefore, 
whether the defence of consent was available in respect of the 


as there was no contractual duty so to assist Herd there was no Hability, as such, 
in false imprisonment. In an Irish case, Burns v. Johnston [1916] 2 Ir.R. 444, an 
owner of a factory refused to unlock the gate of his factory for the plaintiff, a 
worker, who quitted his work before the appointed time. As a result of this, the 
plaintiff was kept in the factory for about half an hour, He sued his employer for 
false imprisonment, The case, as in Herd’s case, on the face of it, involved an 
omission to release the plaintiff from confinement, The Divisional Court applied 
Herd’s case in deciding that there was no falso imprisonment. Cherry L.C.J. indicated 
and Gibson L.J. expressly stated that the decision in Herd’s case rested on two 
grounds: the defence of consent, and on 


ii 
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detention. It is submitted that the House of Lords dealt with this, 
albeit unsatisfactorily. 

Fourthly, in respect of Robdinson’s case the defence of consent 
was not specifically referred to by the Privy Council. It is, however, 
submitted that the Privy Council implicitly used the defence to 
reach its decision.” In Herd’s case, the Lord Chancellor cited 
Robinson’s case as a case where the defence of consent applied: 

“There there was a pier, and by the regulations a penny was 
to be paid by those who entered and a penny on getting out. 
The manager of the exit gate refused to allow a man who had 
gone in, having paid his penny, but having changed his mind 
about embarking on a steamer, and wishing to return, to come 
out without paying his penny. It was held that that was not 
false imprisonment; volenti non fit injuria.” ™* 


In Herd’s case itself only the Lord Chancellor expressly used the 
defence of consent to reach his decision: 


“... by the law of this country no man can be restrained of 
his liberty without authority in law. That is a proposition the 
maintenance of which is of great importance; but at the same 
time it is a proposition which must be read in relation to other 
propositions which are equally important... {AJnother pee 
position which has to be borne in mind, and that is the applica- 
tion of the maxim volenti non fit injuria. ... So when a man 
goes down a mine, from which access to the surface does not 
exist in absence of special facilities given on the pert of the 
owner of the mine, he is only entitled to the use of these 
facilities... on the terms on which he has entered. I think it 
results from what was laid down by the Judicial Committee of 
the Privy Council in Robinson v. Balmain New Ferry Co. that 
that is so.... There was no refusal to bring him {Herd] up at 
the ordinary time... but there was a refusal... to bring hi 
up at the moment when he claimed to come. Did that amount 
to false imprisonment? In my opinion it did not.... Volenti 
non fit injuria.” ** 


It is submitted that the other two Law Lords in the case implicitly 
rested their decisions on the defence of consent.** 

Fifthly, if the decisions in Robinson and Herd rested on the 
defence of consent, arguably, on the particular facts of each case 


31 Fleming, The Law of Torts (5th ed., 1977) p. 29, prefers to rest the decision 
of consent. 
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the defence was inappropriately applied. In Robinson’s case the 
plaintiff and the defendants’ officers were arguing for about 20 
minutes as to whether the plaintiff had to pay a penny to leave the 
defendants’ wharf. During the course of this argument the plaintiff 
tried to leave the wharf but was prevented from doing so by the 
defendants’ officers. It is important to note that Robinson was, on 
the facts of the case, actually detained for a duration of 20 
minutes.** The defendants’ officers were entitled to stop Robinson 
from leaving the wharf to try to collect the penny. For this very 
short duration Robinson’s consent to remain on the wharf must be 
regarded as irrevocable. His consent to be on the defendants’ wharf 
must continue to accommodate this further period of restriction 
of his liberty. But when it became clear that Robinson was refusing 
to pay the penny, the defendants’ officers should not have further 
detained him. The defendants could sue Robinson for the one penny 
but Robinson should have been given his liberty. His consent to 
remain on the wharf after this point of time ought to have been 
revocable. Giving Robinson his liberty would not have entailed any 
inconvenience to the defendants to justify their refusal to meet his 
demand for freedom. The defendants’ officers had merely to refrain 
from preventing Robinson from leaving the wharf through the turn- 
stile. This is not akin to stopping a moving train or landing an aero- 
plane at unscheduled stops to meet a passenger’s demand for 
immediate freedom. The Privy Council in Robinson’s case, unfortu- 
nately, did not pay sufficient attention to the critical duration of the 
restraint of Robinson’s liberty. The Board seems to have decided the 
case on the basis of momentary restraint of Robinson’s liberty: 
“,.. the plaintiff refused to pay, and he was by force prevented from 
going through the turnstile. He then claimed damages for assault and 
false imprisonment.” ** It is, perhaps, on this basis that the decision 
of the Privy Council can properly be supported, but the construction 
of the facts of the case by the Board must then be taken as 
inaccurate. 

In Herd’s case, from the point of time when Herd stopped work- 
ing in the mine and until the lift was available to bring him out, 
Herd obviously could not withdraw his consent to be in the mine. 
In fact, Herd rightly did not pursue the claim for false imprisonment 
in respect of this duration of his confinement in the mine. But when 
the lift became available to bring Herd out, why should Herd not 


35 In the Supreme Court of New South Wales (1906) 6 8.R.(N.S.W.) 195, 200, 
Owen J., in giving the facts of the case, stated: “ The plaintif was detained on 
the wharf [for] about 20 minutes. ...” and in the High Court of Australia, supra 
at pp. 381-382, O'Connor J. stated: “... [Robinson] endeavoured to force his way 
through the elght-and-a-helf-inch space between the entrance turnstile and the bulk- 


turnstiles without peyment,... [Robinson] eventually, in spite of opposing force 
on the part of the officers, squeezed his way out between the exit turnstile and the 
bulkhead and gatned the street.” 30 Supra at p. 299. 
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be allowed to withdraw his consent to remain in the mine? Herd, 
using the lift from this point of time would not disrupt his em- 
ployers’ operation of the mine. In his amended claim Herd sued 
his employers for false imprisonment in respect of a period of 
twenty-minutes’ detention in the mine when the lift to bring him 
to the surface was in fact available for his use. For this duration, 
Herd should have been entitled to withdraw his consent to be in 
the mine and should have succeeded in his action for false imprison- 
ment against his employers. Herd’s counsel rightly maintained that 
Herd’s employers were effectively ‘‘... claiming . . . specific perform- 
ance of their contract by indirect means.” *" 

It is, therefore, submitted that in Robinson’s case, at least for 
some later part of the 20 minutes of restraint, and in Herd’s case, 
for the whole of the 20 minutes of confinement, the plaintiffs should 
have been entitled to withdraw their consent to the submission of 
their liberty as no real inconvenience was involved in meeting their 
demand for freedom. Both the plaintiffs should have succeeded in 
their actions for false imprisonment. 

It must not, however, be forgotten that Robinson and Herd were 
decided in the early part of the twentieth century, some 60 years 
ago. Judges in those days were, perhaps, more sympathetic to the 
interest and convenience of business enterprise. The Privy Council 
and the House of Lords were probably influenced by the fear that 
if they allowed Robinson and Herd to succeed in their actions, 
Balmain Ferry Co. would be compelled, at great expense and in- 
convenience, to instal and maintain another point for collecting 
fares on the other side of the harbour and similarly Weardale Steel 
Co. would have, at great expense and inconvenience, to bring miners 
at their request to the surface whenever the lift for their egress from 
the mine was available.** 
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One matter discernible from Robinson and Herd is the difficulty 
in deciding when consent to submission of liberty in the tort of 
false imprisonment can properly be revoked when some . incon- 
venience is involved in meeting the withdrawal of the consent. 
Making such decisions would never be simple as it is not easy, save 
in the clearest of cases, to measure someone’s inconvenience and 
weigh this against the claim of another to personal liberty. It is, 
however, probable that courts today would not, when faced with 
Robinson and Herd’s type of situation, give at the expense of per- 
sonal liberty so much weight to the convenience of enterprise as 
was given in the two cases. Immense and imminent inconvenience 
must probably be shown to justify overriding a claim to personal 
liberty. Consent to submission of liberty is always revocable unless 
substantial inconvenience (sufficient to be construed in the particular 
circumstances of each case as reasonable) is involved in meeting the 
withdrawal of the consent. And, in the case of an emergency in- 
volving danger to or urgent business for the person who has 
surrendered his liberty no amount of inconvenience, unless very 
extreme, would justify a restriction on the withdrawal of that per- 
son’s submission of liberty. Clearly, the claim to immediate liberty 
in such an emergency is much more weighty than most types of 
inconvenience that may be involved in restoring personal liberty. In 
Herd’s case all the Law Lords were agreed that if Herd were in such 
a situation his employers must provide him immediate egress from 
the mine. 

The question here of reasonableness in the tort of false imprison- 
ment relates, therefore, to the extent of inconvenience involved in 
restoring personal liberty in order to determine the existence of 
continued consent to submission of liberty and not to conditions 
as to exit in order to establish or negate liability in the tort. 
Robinson and Herd do not stand for the proposition that it is no 
false imprisonment to restrain the liberty of another to enforce a 
reasonable condition as to exit from premises. Reasonableness of 
avaflablo. In the case itself, the lift was, at the material time, conveniently available 
for Herd’s use, 


2° Rogers, Joc. cit, note 56 (a), stres Winflold’s hypothetical situations of: “...a 
person getting on the wrong bus and not being allowed to leave without paying the 
lecture-room and 
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the condition as to exit is a misconceived issue. The cases merely 
involved the application of the defence of consent in the tort of 


false imprisonment.** 
Keno FENG Tan * 


39 For footnote, see p. 176. 

* LL.a. (S'pore), LL-B.(Cantab.); Senior Lecturer, Faculty of Law, National University 
of Singapore; Advocate and Solicitor, Malaya and Singapore. I am grateful to Dr. 

Molly Cheang and Mr. T. A. G. Beazley for their helpful suggestions and comments. 


TREASURE TROVE AND THE PROTECTION 
OF ANTIQUITIES 


AT no time in English history has there existed so intense and 
acquisitive a popular interest in the recovery of indigenous 
archaeological treasures. The growth of the metal detector industry 
in particular, and the corresponding increase in both private and 
commercial treasure hunting, have brought to light many valuable 
antiquities, They have also caused problems with which the law is 
deplorably ill-equipped to cope. 

A recent decision of Dillon J, illustrates some of the inadequacies. 
In Attorney-General for the Duchy of Lancaster v. G. E. Overton 
(Farms) Ltd.) a searcher with a metal detector had unearthed 7,811 
coins of the third century in Quarry Field, at Coleby, Lincolnshire. 
The field (which lay within the liberties of the Duchy of Lancaster) 
was owned and occupied by the defendant company, and it was 
accepted that, subject to any right in the Crown, the coins belonged 
to the company rather than to the finder.* A coroner’s inquest held 
the coins to be treasure trove and, as such, the property of the 
Crown. The defendant company now resisted the Attorney-General 
for the Duchy of Lancaster’s action and challenged the finding that 
they were treasure trove. 

Two questions confronted Dillon J.: was the Crown’s prerogative 
right to treasure trove confined to gold and silver articles, or could it 
extend to artefacts made from base metals; and, if the prerogative 
were thus limited, were the coins in this case properly classifiable as 
silver within the rule? These questions arose because the coins were 
antoniniani, issued by the Roman Empire principally during the 
period AD. 260-280 at a time of rampant inflation * and substantial 
debasement of the currency. Tests conducted on a sample batch of 
15 coins revealed a silver content varying from almost 6 per cent. 
to 0-2 per cent. Metallurgical research on earlier occasions, taken 
in conjunction with the historical identification of some 923 of the 
present coins, suggested a maximum silver content of 18 per cent. 
and an average of considerably under 10 per cent. Such findings 
were to be contrasted with the original silver content of 50 per cent. 
at the time of the original issue of the antoninianus in AD. 215. 
After a short period of parity with the denarius (which itself had 
already declined from 98 per cent. to 50 per cent, silver content, 
and of which the antoninianus had been designed to represent twice 





1 [1980] 3 All ER. 503; The Times, June 27, 1980. See generally Hill, Low and 
Practice of Treasure Trove (1936). 

2 [1980] 2 All E.R. 503, 504. This conclusion accords with leading authority, 
such as Elwes v. Brigg Gas Co. (1886) 33 Ch.D. 5@ and South Staffordshire Water 
Co, v. Sharman [1896] 2 Q.B. 44. But precise decisions in paint are surprisingly 
hard to elicit. 

3 See The Times, June 24, 1980. 
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the purchasing power) the antoninianus had been withdrawn for two 
decades and re-issued in A.D. 238 with a silver content of c. 30 per 
cent. That content had declined steadily since. 

Dillon J. had little difficulty in concluding that the prerogative of 
treasure trove was limited to gold and silver articles and that these 
coins were not silver. Rejecting a definition by Blackstone ¢ which 
purported to apply to the Crown’s prerogative to “any money or 
coin,” and preferring definitions adopted by Coke,® Chitty’s Prero- 
gatives of the Crown * and a dictum of Chitty J. in Elwes v. Brigg 
Gas Co.," he held that base metals and (by implication) most alloys 
fell beyond the concept of treasure trove. The limitation of the pre- 
rogative, which also involved a repudiation of the views of Bracton * 
and Glanville,” was supported obliquely in Dillon J.’s view by the 
Case of Mines ™ in 1568, wherein the prerogative right to mines was 
likewise authoritatively confined to mines of gold and silver. Just as 
in that case the court had decided the issue by reference to con- 
suetudo, upon the original and habitual right which had existed with- 
out extension beyond memory, so here Dillon J. held that the 
prerogative could not, from an initial confinement to gold and silver, 
be held to have expanded in the course of its life to engulf other 
metals.** In this regard, the purview of treasure trove was immutable 
and Blackstone’s implicit assertion that it had developed to encom- 
pass baser metals was dismissed both as an unsupported synthesis of 
Bracton and Coke and on the ground that since by Blackstone’s time * 
copper coinage had been in circulation in England for less than a 
century it would hardly have been natural to characterise this (or 
bronze currency) as “treasure” within the ambit of the rule." 

Equally unrealistic was the attempt to characterise the present 
hoard as silver. The silver content was variable but seemed most un- 
likely to rise above 20 per cent. in any of the coins and in many 
instances was so low as to be virtually negligible. Dillon J. declined 
to promulgate any hard and fast criterion on this question, but 

4 Commentaries I, Chap, 8, pera. 13. 

5 3 Co.Inst. 132; and seo 2 Co.Inst. 576. 

* (1820), p. 152. 


T (1886) 33 ChD. 562, 567; indirect support was also collected from the’ Leges 
Beware Con fesoru, and direct affirmation fom mare modern terti, See also (whieh 
Cmnd. 








1@ (1568) I Plowd. 310; SER AR 
aie 3 All BR. 503, 506 : SMe et ce ee 


extend 
12 [1980] 3 All E.R. 503, 505; Blackstone had in fact used the word “ treasure” 
to refer to “ any money or coin.” 
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preferred to adopt the view of Viscount Simon in Palser v. Grin- 
ling ” that whether a coin is silver is an issue of fact to be answered 
on all the evidence without regard to fixed proportions or rigid cri- 
teria. On this approach “it would be perverse for any jury to hold 
[the antoniniani] to be silver coins.” * Nor was such a contention 
remotely fortified by evidence that when the antoninianus was first 
issued by Caracalla in A.D. 215 it had the same 50 per cent. silver 
content as the denarius. These coins were post-reissue samples and 
such an argument “ seems to get near to saying that a cupro-nickel 
shilling issued in 1955 is silver because a shilling issued in 1915 or 
1895 was silver and there was a continuous issue of shillings albeit 
with different monarchs’ heads in the meantime.” '* The ancestry 
of a coin is irrelevant in determining its constituency. 

No objection, with respect, can be made to this decision. The 
relevant rules of treasure trove were relatively clear and unexcep- 
tionably applied. But the haphazard and antiquated principles on 
which these and other archaeological hoards are bound to be allo- 
cated cannot fail to cause concern, Dillon J. was clearly party to this 
concern, for he remarked upon the unsatisfactory state of the law 
and suggested that it would be desirable for Parliament to consider 
at an early date the question of discovered antiquities.** There are, 
indeed, a number of extraordinary deficiencies in the law of treasure 
trove which render it incapable of responding satisfactorily to the 
challenge of modern amateur and commercial archaeology. 

First, the limitation upheld in Overton to gold and silver artefacts 
automatically excludes a vast range of antiquarian finds from the 
realm of Crown prerogative and thus, in many cases, from national 
protection. It is not only coinage or bullion comprised of base or 
non-precious metals which falls beyond the doctrine of treasure 
trove, but other items of potential archacological interest like non- 
metallic currency (e.g. banknotes or “ shell ” money), precious stones 
and jewellery, stone or bronze statuary, human or animal remains, 
textiles, books, documents and deeds, most weapons, tools and house- 
hold utensils, buildings, boats, decorative artefacts like mosaics, cave- 
paintings?’ or murals, and glass. Several examples of potentially 
valuable finds distributed to private persons appear from the decided 
authorities alone: the prehistoric boat in Elwes v. Brigg Gas Co.** 
was awarded to the life tenant in a contest between him and the 
lessee; the antoniniani in the Overton case were kept by the company 
owning the land; even the jewel in Armory v. Delamirie }* was held 
(although misappropriated by the shop assistant or the jeweller) to 
“ belong ” to the chimney-sweep’s boy. Reports of discoveries which 


13 [1948] A.C, 291, 397. C}. note 35, infra. 
14 [1980] 3 All E.R. 503, 508. 





w 


17 See Sunday Exprem, November 2, 1980. 
18 (1886) 33 CLD. 5. 
19 (1722) 1 Str, 505; 93 E.R. 664. 
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have not been litigated are no more reassuring. In the Elwes case 
Chitty J. referred to two recent discoveries in which the Crown had 
no power to intervene: the finding of a Roman lamp made of lead 
and the discovery of some base-metallic Roman coins, concealed 
and buried in a jar. About a decade ago, two workmen on a build- 
ing site in Colchester found a hoard of twelfth-century silver pennies 
in a leaden pot. The coins passed to the Crown as treasure trove 
but the pot was retained by the landowners, Boots the Chemists. 
Boots presented it to the Ipswich Museum, but were under no obliga- 
tion to do so.™ Again, in 1972 a farmworker in Suffolk found a 
twelfth-century bronze statuette of St. John the Evangelist whilst 
hoeing in a field; being bronze, the figurine was not treasure trove 
and he was at liberty to sell it at Christies, where it fetched 35,000 
guineas." Similar principles would have applied to the discovery, in 
England, of articles like Drake’s commemorative brass plate, found 
on the outskirts of San Francisco by Mr. Beryle Shinn in 1936, or 
indeed the Dead Sea Scrolls. Even during the past year, the number 
of valuable discoveries which could, in theory, escape national recov- 
ery is profoundly disturbing: bronze tools and weapons 2,500 years 
old found at Occold in Suffolk **; an iron age settlement and two 
Roman temples at Witham, Essex*; the remains of a mediaeval 
staircase at Nottingham Castle; a Jorvic die-cutter’s iron die, 
dating from the tenth century, in York.** Moreover, articles partially 
comprised of gold and silver could pose almost insoluble problems 
where these are intermixed or interworked with other materials, as 
where a jewel is set in a gold socket or a sword has silver mountings. 
But perhaps the most vivid recent example of the inadequacies of 
treasure trove comes from Thetford in Norfolk, where the discovery 
of a “ splendid ” haul of Roman treasure was announced on June 2, 
1980. The find consisted of 33 silver spoons, a quantity of finely- 
worked jewellery and some deeds.** It is curious to reflect that 
whereas part of this find may belong automatically to the Crown, 
other parts could become the object of lengthy proceedings or could 
even be auctioned off with impunity."* 

The situation is all the more paradoxical in view of the fact that 
more modern articles, the subject of antiquarian indifference, may 
nevertheless theoretically qualify as treasure trove: for example, a 
gold cigarette case stolen and concealed by the thief a few decades 
ago. Of course, the Crown may well demur to pursue so banal a 





2° For this and other information the author is indebted to an article by G. 
Blakeley in Daily Telegraph Magazine, September 21, 1973. 

31 Ibid, Seo also Dally Telegraph, January 17, 1981 (bronze Celtic figurine of 
Druid found at Earith). 

33 The Times, 1980. 

a3 The Tunes, September 13, 1980. 


2$ The Times, June 3, 1980. 
20a Since this was written, the Thetford haul has been declared treasure trove: 
The Times, February 4, 1981. 
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discovery, but it would be unfortunate if its intervention were to be 
dictated by purely commercial, as opposed to historical, values. Con- 
versely, historical interest is not necessarily confined to articles of 
great antiquity: many collectors, for example, might have been glad 
to have found (as did a mushroom-picker in Strasbourg earlier this 
year) a cache of over 2,000 hand grenades dating from World War 
12"; and the appearance of a new manuscript by a recently deceased 
author of international repute would clearly be a matter of public 
concern. 

Again, the restriction of treasure trove to goods which were hidden 
with the intention of eventually retrieving them ** produces a wholly 
anachronistic impediment. Probably the worst example of the non- 
application of the doctrine to ‘‘ abandoned” property concerns the 
discovery of the Sutton Hoo burial ship in 1939. The landowner in 
this case (a Mrs. Pretty) donated the entire hoard to the nation. 
However, as Charles Sparrow Q.C. once observed,** she need not 
have done so, and had she chosen instead to dispose of it commer- 
cially, a priceless collection could have been lost for ever to the 
public domain. Nor does this limitation merely exclude from national 
recovery goods relinquished as part of the burial process; it equally 
excludes lost or consciously discarded goods and goods submerged by 
phenomena like warfare, fire, landslide or flood. Dr. Timothy Potter 
is reported to have said of the recent find at Thetford that “it was 
probably left about a.D. 410, when the British province was finally 
abandoned by Rome.” * If so, it seems to follow that not even the 
gold or silver components of the hoard are treasure trove. 

It is possible that there exists a slight presumption, in the case of 
valuable articles at least, that whoever deposited them intended to 
repossess them later **; but little sign of such a presumption can be 
detected in recent cases. Conversely, in the Overton case Dillon J. 
held upon “slight” evidence that the coins were not abandoned 
and could therefore otherwise have qualified as treasure trove **; 
while in a case in the late 1960s five gold Iron Age necklets, found 
by a digger-driver on an Ipswich building site, seem to have been 
held to be treasure trove (and not “ lost ”)} because they were linked 
together.” Equally tenuous evidence seems to have been responsible 
for the classification in October 1980 of six silver Saxon brooches, 





27 The Times, August 30, 1980. 

28 The authorities are unanimous in this requirement, 

2° In Blakeley, loc. cit. supra. A caso of attempted grave robbery in the hope of 
finding gold was reported in The Times, May 30, 1980. 

30 The Times, June 3, 1960. But an inquest in February 1961 characterised the 
goods as treasure trove, apparently accepting a theory that they may have been 
part of a merchant's stock in trade, concealed on the breakdown of the civil 
authority: The Times, February 4, 1981. 

31 A.G. v. Trustees of the British Museum [1903] 2 Ch. 598. 

33 [1980] 3 All E.R. 503, 508, The coins were in or around an urn, found in 
a rural locality buried in the earth at a level below that which would normally 
be reached by a ploughshare, 

33 Blakeley, op. ctt. supra. 
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found by a grave-digger,"* as goods hidden in the earth and thus 
treasure trove, and in September 1980 of two sixteenth-century gold 
coins found near a lavatory in the Durham village of Beaupark like- 
wise as treasure trove.” In many cases evidence will be virtually non- 
existent and at least one coroner is recorded as having called the 
inquiry into abandonment or concealment “absurd.” ** In such 
cases a presumption could well prove decisive. It seems probable 
that, provided the topographical circumstances are consistent with 
an intention to retrieve, such an intention will, in the absence of 
evidence in rebuttal, be inferred. Thus coins concealed in a thatched 
roof *’ could normally be classed as treasure-trove, whereas those 
overlaid by flood or landslide may not. Again, this distinction is 
meaningless nowadays. 

It is further said that for goods to qualify as treasure trove the 
owner (and, presumably, his successors) must be unknown or un- 
traced.** In a comparable case involving the wreck of the Associa- 
tion, the descendants of Sir Cloudesley Shovell were entitled to the 
ship and its contents upon recovery. Presumably an analogous prin- 
ciple could apply (albeit very rarely) in favour of the descendants of 
someone who had concealed gold or silver artefacts upon his land. 

Slightly more important, perhaps, is the further requirement that 
the articles must have been concealed or hidden: in a building, or 
buried on land, or secreted in some private place.** This would seem 
to include within the area of the prerogative goods hidden in trees, 
concealed inside furniture, or placed upon mountain-tops and in 
caves; but it might well not encompass goods erected as monuments 
or (arguably) cast into the sea.“ 

Sufficient has been said to show the almost pitiable inadequacy 
of the law of treasure trove as an instrument of archaeological 
preservation. And yet once a decision against the Crown prerogative 
is made, all power of acquiring the goods for the nation is virtually 
expended. Apart from the prospect of bidding for them in competi- 


34 The Times, October 17, 1980. For the somewhat curlous history of this case, 
see infra, 

35 The Times, September 26, 1980. See also The Timas, July 4, 1980 where it is 
reported that a hoard of 275 silver coins unearthed at Taunton (all of them 92:5 per 
cent. silver) were held at a coroner’s inquest to be treasure trove. The coins dated 
from 1551 to 1644 and “ were probably buried by a shopkeeper during the Civil War.” 


suppostiion advanced the 
Tobeliion Gb 71 Sand tho Preston: fight So eure rs 
8 Again, practically every authority endorses this requirement. 
3° e.g. Chitty, op. cit. 152; Coke, op. cit. 
Marino archacology 


waters. Cf. note 57, infra and tho British Museum oase, supra. 
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tion with private buyers, both the Crown and the relevant local 
authority enjoys little effective control over their subsequent disposal 
or use. In general such treasures belong (and here again the law 
can be deplorably uncertain **) to the occupier or to the finder. Who- 
ever is thus entitled may then deal with them as he chooses, be it by 
selling them, melting them down or keeping them for his exclusive 
enjoyment. The only subsequent legal control appears to be the 
power to prohibit the export of articles of national interest. In many 
cases this will be an irrelevant restriction.“ 

Conversely, the characterisation of articles as treasure trove does 
not solve all possible problems. In this event the articles will nor- 
mally pass to the British Museum, which will pay a reward calculated 
upon the commercial value of the find. This has given rise to three 
objections: first, that the rewards can be derisory compared to the 
price obtainable on the international market; secondly, that the 
most important finds are kept by the British Museum as the result 
of this monopoly, to the prejudice of local museums “; thirdly, that 
it is far from clear who should be entitled to the reward: the finder 
or (where different) the owner on whose land the find was dis- 
covered? On the latter point there appears to exist a substantial 
anomaly. In the Overton case it was accepted without question (and 
no doubt correctly) that the landowner company was entitled to the 
find; but it by no means follows that it would normally have received 
the reward if the coins had been classed as treasure trove.“ In July 
1980, Mr. Sully, a digger driver, received a reward of £4,000 for the 
hoard of 275 silver coins (dating from 1571 to 1644) which were 
found by him on a building site at Taunton “; in September 1980 
two people who found two sixteenth century gold coins on an archae- 
ological dig near Durham were granted a £450 reward by the 
British Museum “*; in October 1980, Mr. William King, a sexton, 
was awarded £135,000 for six silver Anglo-Saxon brooches found 
while a a grave in his churchyard.’ Admittedly, Mr. Sully 





ane th . Cit, 
finders may have fower scruples. In the Overton case the original finder (a Mr. 
la 


was 

"Blakeley, . elt, 
a No doubt the unmeritorlous behaviour of Mr. Kilshaw (supra) made this a 
ItkeHer conclusion than the grant of a reward to him, In The Sunday Express, June 
fs mado that i Overton 


45 The Times, July 4, 1980; seo ante. 

46 The Times, September 26, 1980. 

47 The Times, October 17, 1980. According to The Sunday Express, October 5, 
1980, the vicar of Pentney Church (Rev. Wilson) and Mr. King signed an agreement 
to divide the proceeds of any reward equally. This was apparently done as much for 


Mar. 1981] THE PROTECTION OF ANTIQUITIES 185 


was expected to share his reward with two workmates, while Mr. 
King finally announced his intention of giving the church £25,000. 
The impression nevertheless remains that rather more might be said 
for the claims of the landowner in such cases, especially where the 
finder is a trespasser or an employee of the landowner whose dis- 
covery arises directly from his employment. At present, the distribu- 
tion of rewards seems to run counter to the general Common Law 
principles which (in the absence of a finding of treasure trove) 
govern title to lost goods. It could be argued that the policy con- 
siderations dictating the latter rules might apply with equal force 
to the question of reward. It has been suggested that a landowner, 
scenting a large reward, will sometimes sue the finder in trespass in 
the hope that a settlement will result which reflects a proportion of 
the value of the find.“ Elsewhere, the view is advanced that the land- 
owner’s possessory interest in the goods might provide the founda- 
tion for a successful action against the finder to recoup the value of 
the articles.” When the finder is an employee, and indeed in certain 
other cases, an express contractual provision between him and the 
occupier might also settle in advance the ultimate entitlement to a 
reward (as, for example, in a recent Australian case involving a 
gold nugget).*° None of these solutions is satisfactory, however, and 
it is submitted that this question be re-examined. 

The same can be said of the law relating to archaeological dis- 
coveries in general The time has long passed (if ever it existed) when 
adequate protection could be derived from this quaint dimension of 
the Royal Prerogative. As the Ancient Monuments Board observed 
in its Annual Report for 1979,"! extensive damage continues to be 
done to scheduled sites by the more ruthless and rapacious treasure 
hunters. The Board continues: 


“... Although it is an offence to injure or deface a scheduled 


1 


thatched 
According to The Sunday Express, December 28, 1 


48 Blakeley, loc. cit. 

4° Palmer, op. cdt. 876; cf. s. 8, Torts with Goods) Act 1977 

% The Sunday Express, July 27, 1980; and cf. the case of Mr King, supra, But 
note that in the Australan case were on a search 
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awareness by the Courts of the harm done by the unauthorised 
disturbance of archaeological sites. Metal detectors are capable 
of indicating the presence of an object not merely on the surface 
of the ground but buried at depths of up to 2 feet or more. 
The unskilled extraction of such objects inevitably causes exten- 
sive damage to archaeological deposits and deprives the find of 
its archaeological context, thereby preventing a full understand- 
ing of the object and of the site. We strongly recommend there- 
fore, that magistrates should be made aware of the seriousness 
of this situation and the need for an effective application of the 
law as a deterrent against this destructive practice.” 


The issue has now become partisan, with rival campaigns conducted 
by STOP (“Stop taking our past”) and DIG (a pressure group 
formed to act on behalf of the manufacturers and users of metal 
detectors).** Some controls upon the use of such devices already 
exist, while others are imminent: metal detectors must be licensed *? 
and one local authority at least, Humberside, has banned their use 
on authority land unless supervised. Moreover, Mr. Neil MacFar- 
lane, Under Secretary of State for Education and Science, has 
recently announced the Government’s intention to implement the 
Ancient Monuments and Archaeological Areas Act 1979 by mid- 
1981.%° This Act will (inter alia) introduce the new concept of areas 
of archaeological importance and will impose heavy penalties for the 
violation of such areas. As announced by an official of the Depart- 
ment of the Environment,** there will be a maximum fine of £200 
for using a metal detector on such a site; an unlimited fine for any- 
one removing from such a site without consent any object of arch- 
aeological or historical interest; and an unlimited fine or two years’ 
imprisonment for anyone who damages or destroys a scheduled 
monument without excuse." 





53 Seo e.g. The Guardian, August 12, 1980, and The Times, October 22, 1980, 
which records a sharp clash between Mr. Magnus Magnusson and Dr. Kate Pretty, 
at the presentation of the fourth annual Archaeologica! Awards, as to the morality 
of using metal detectors on archacological sites. In several recent cases the location 
of finds has been suppressed for fear of an Invasion by treasure hunters: The Times, 
Angust 19 and October 22, 1980. 

58 The Hcence costs £140 for five years and is called a Pipefinder / Metal Detector 
Licence; seo Shircore, Trearure Hunting (1980), p. 59. 

54 The Times, November 4, 1980. 55 The Times, October 16, 1980, 


uments and ogical Areas 
Act 1979 are ss. 33-41 (areas of archacological importance), 42 (1) (2) and (4) to (7) 
made an offence unless for 


and Amendment Act 1913; the entire Ancient Monuments Act 1931; 
Parts II and I and ss. 20, 22 (2) and the Schedule, Historic Buildings and Ancient 
Monuments Act 1953; and the Field Monuments Act 1972. Note that by s. 53 tho 
1979 Act may be extended to monuments in territorial waters, though this docs not 
inter alia apply to the sea shore: subs. (7). 
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Such measures are commendable, but again they do not solve all 
the problems, In particular, they still leave the question of entitle- 
ment to discoveries and rewards largely to the law of treasure trove, 
the civil law of finders, and to such auxiliary sources as the law of 
trespass.** As long ago as 1971 the Brodrick Report on Coroners 
urged comprehensive legislation on the general subject of treasure 
trove **; a demand which was publicly endorsed by Mr. Sparrow Q.C. 
(counsel to the Council for British Archaeology) in 1973.* The 
problem can be seen, perhaps, as part of a wider dilemma which 
extends from such superficially disparate phenomena as the Fire- 
stone Factory at one extreme to the Charleston manuscripts on the 
other. Whatever the outer limits, however, it is surely now imperative 
that there be enacted a comprehensive form of national antiquities 
law which safeguards at least all archaeological finds against abuse 
or private disposal, and ensures (where suitable) their preservation 
in the national interest. 

N. E. Patmer* 


38 Cf, s. S4 of the 1979 Act, which allows temporary custody and removal of 
objects of archaeological and historical interest, found in areas designated by the 
Act by persons exercising any statutory power of entry, for research and 
purposes; by s. 54 G) nothing in this section “shall affect any right of the Crown 
in relation to treasure trovo,” 

s% Cmnd. 4810, paras, 13.26 to 13.27. 

6° Cited by Blakeley, op. cit. 

* Mi, B.CL., Senior Lecturer in Law, University of Manchester. 
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EMPLOYMENT Acr 1980 


IN retrospect the Employment Act 1980! might seem to be of less 
importance than the well-publicised controversy which surrounded 
its introduction and enactment in 1979-80 suggested. Any such im- 
pression may well prove to be dangerously misleading even though 
the Act and the history of its-passage through Parliament disclose 
neither a coherent philosophy nor any real understanding of the 
historical development of British labour law. It is an undistinguished, 
miscellaneous collection of provisions, most of which take effect by 
way of amendments to the labour legislation of the previous Govern- 
ment enacted between 1974 and 1978. 


I INDIVIDUAL Lapour Law 

Maternity rights 

The Act does not amend the statutory right to maternity pay,? 
although the Government does intend to change this as part of a 
general revision of financial entitlements on maternity.’ The solitary 
addition to workers’ rights made by the Act is in section 13 which 
inserts section 31A into the time off provisions in E.P.(C)A., 
ss. 27-32. This establishes a right for pregnant employees not to be 
unreasonably refused paid time off during working hours in order to 
keep appointments for the purpose of antenatal care. If refused, 
the remedy is compensation equal to an amount which the employee 
would have been entitled to receive had time off been allowed. Con- 
cern at the extent of perinatal mortality and handicap expressed to 
and by the House of Commons Select Committee on Social Services 
led to this provision being added to the Bill‘ It creates a very 
minimal right likely to amount to no more than six half-days time 
off for women who stop work 11 weeks before confinement.‘ 


1 Referred to below as the Act. AZ section references in this and the Note on 
the Codes which follows are to the Act unless otherwise indicated. The following 
abbreviations are used for other legislation: Industrial Relations Act 1971, IRA; 
Trade Union and Labour Relations Acts 1974 and 1976, T.U.L.R.A.; Employment 
Protection Act 1975, E.P.A.; Employment Protectlon (Consolidation) Act 1978, 
E P.(C.}A. All the provisions of the Act except s. 19 (a), which repeals T.UL.RA., 
s. 1A and came into force on December 22, 1980, came Into force between August 1 
and October 1, 1980. See s. 21 (2), Employment Act (Commencement No. 1) Order, 
S.I. 1980 No. 1170, and E.A. ( (No. 3) O., S.I. 1980 No. 1926). 

2 Cf. a, 14 which limits the entitlement to guarantee pay under E.P.(C.)A., ss. 
12-18 to five days in any three months rather than ftve days in each of the quarters 
starting on February 1, May 1, August 1 and November 1. 

3 Seo “ A Fresh Look at Maternity Benefits," a D.H.S.S. Consultative Document, 


October 1980. 

t Seo H.C. Standing Committee A, cob. 1717-1724, April 1, 1980. It was con 
templated, but rejected as unnecessary when these provisions were first enacted. See 
H.C.Deb., Vol. 897, cols, 274-279, August 5, 1975. 

5 It could be of greater value to women who lack the two years’ employment 
qualification for statutory maternity leave and remain at work after the first six 
months of pregnancy. 
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Section 11 amends the obligations of an employee to give notices 
to her employer as a qualifying condition for (E.P.(C.JA., s. 33) and 
in exercise of (E.P.(C.)A., & 47) the right to return in three ways. 
First, all her notices must now be in writing. Secondly, the length 
of the notice of the proposed date of return has been extended by 
two weeks to 21 days. Thirdly, it adds to this and the initial notice 
of intention to take statutory maternity leave, the requirement of a 
third notice confirming her intention to return, to be given within 14 
days of her employer’s written request for it. Such a Tequest may 
not be made until at least 49 days after the notified expected week 
of confinement or date of confinement, which the initial notice must 
now contain. This change in particular was ostensibly motivated by 
evidence that a significant percentage of women who give the initial 
notice in fact fail to return.‘ However the increased complexity of 
the notice provisions makes it even more likely that there will be 
two classes of women as far as the right to return is concerned: 
those who understand the provisions and give the required notices,’ 
and those who do not and so forfeit their rights. The obligation on 
an employer to explain the effect of the new notice provision when 
he requests the notice is a gesture rather than a safeguard against 
this occurring. 

Moreover the nature of the right to return itself is heavily quali- 
fied by section 12. This section adopts the somewhat complex tech- 
nique of limiting the circumstances in which an employer’s failure 
to permit an employee to return after she had fulfilled all the condi- 
tions is treated by E.P.(C)A., s. 56 as a dismissal for the purpose of 
a complaint of unfair dismissal. Section 56 is made subject to a 
new section 56A, subsections (2)-(4) of which provide that where an 
employer can show that it is not reasonably practicable * for him to 
permit an employee to return to her original job but she is offered 
alternative employment, suitable in relation to her and appropriate 
in the circumstances under a contract not substantially less favour- 
able than if she had returned to her original job, and she either 
accepts or unreasonably refuses it, she cannot complain of unfair 
dismissal. What this does in effect is to alter fundamentally the 
whole nature of the right to return, A woman who is not permitted 
to return can rarely be certain whether it was not reasonably prac- 
e a ee eee 


* Sco Mayhew, H.C. Standing Committee A, cols. 1209-1210, March 13, 1980. 
Both the initial notice, which should be given 21 days before her leave and 


ly practicable. This exception was given a restricted interpretation in Nu-Swift 


not affect the circumstances in which an employer’s failure to permit a woman to 
rema fs treated as a dismissal by E.P.(C.JA., a. 86 for the purposes of a redundancy 
pay 
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ticable and if so whether her refusal of any alternative employment 
offered will result in the loss of a potential remedy for being denied 
the right to return.’ Its value is accordingly diminished. 

A woman working for an employer who immediately before her 
absence on maternity leave employed five or fewer employees effec- 
tively loses the right to return even to such alternative work if, 
under section 56A (1), (3) and (4), the employer can prove that it was 
not reasonably practicable for her to return not only to her original 
job but also to any suitable alternative employment." 


Unfair dismissal 1. General 


This provision and two of the amendments to the law on unfair 
dismissal are the Government’s response to “ anecdotal ” evidence ** 
of the burdens which employment protection legislation imposes on 
small businesses. E.P.(C.)A., 8. 64A, added by section 8 (1), extends 
the qualifying period of employment before an employee can com- 
plain of unfair dismissal to two years where the employer has not 
employed more than 20 employees during this period,” and one of 
the amendments to E.P.(C.)A., s. 57(3) in section 6 requires the 
size and administrative resources of the employer to be taken into 
account in determining whether or not dismissal for the reason shown 
by the employer was fair or unfair. One cannot but be sceptical 
about the psychological impact} of these changes on the employ- 
ment policies of small employers. It is anyway a curious policy to 
encourage employment at standards below the very basic ones which 
the unfair dismissal and maternity provisions create. 

More fundamentally, the existence of any qualifying period of 
employment is inconsistent with the existence of an effective right 
not to be unfairly dismissed. So is the exclusion of the expiry of 
contracts fixed by reference to a specified period or event, not least 
because it offers considerable scope for avoidance, The reduction 





° Cj. the extensive case law on the similar part of the redundancy pay provisions, 


EB.P&AC.)A., £. 82 (5). 

10 If she exercised her right to return in accordance with BP(C)A., s. 47 she 
would still retain the right to pay, where appropriate, by virtue of 
B.P(C)A., 8. 86. 

11 It was not seriously disputed that all the available objective evidenco was to 
the contrary: æo princtpally Daniel and Stilgoe, The Impact of Employment 
Protection Laws (Policy Studies Instituto 1978); and Clifton, “The impact of 


Rights (Policy Studies Instituto 1980). 

13 As in s. 56A, the numbers employed by associated employers as defined in 
BP(C)A., s 153 (4) are aggregated for this purpose, The extended period does not 
apply to dismissal for an reason or to avoid the Impact of the medical 
suspension provisions in E.P.{C.)A., a. 19-21: s 64A (2). 

18 See Prior, H.C, Standing Committee A, col, 929, March 4, 1980. 

14 The original two year qualifying perlod was progresatvely reduced to six months 

that caseload 
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of the minimum length of a fixed term contract in respect of which 
the right to complain of unfair dismissal can be excluded “ by agree- 
ment,” to one year by section 8 (2), amending E.P(C.)A, s. 142 (1), 
combined with the refusal to bring contracts for a specific task 
within the ambit of the legislation ** countenances the existence of 
a loophole of considerable potential size. 

The more important change to E.P.(C.)A., s. 57 (3) made by sec- 
tion 6 is the restoration of the original words concerning the burden 
of proof. An employer no longer has to establish that he acted rea- 
sonably in treating the reason shown as sufficient to justify it; that 
now has to be “determined” by the tribunal. The suggestion that 
this restores the burden of proof to a neutral position is false. It is 
the employee who complains of unfair dismissal; if he does not show 
why the employer acted unreasonably in dismissing him for the 
reason shown, he has not made out his case,!* 

The apparently minor amendments made by section 9 to 
E.P.(C)A., s. 73 concerning basic award compensation also involve 
a fundamental issue. They are intended to meet the points raised in 
Devis & Sons Ltd. v. Atkins”: that the limitation of the conduct 
of the employee which can be taken into account to that which 
caused or contributed to his dismissal and provision of a minimum 
basic award of two weeks’ pay** embodied the potential for a 
“rogue’s charter ” where the employee concealed from his employer 
conduct which would have provided grounds for a fair dismissal. 
However they effectively destroy the policy behind the basic award 
that in any case of unfair dismissal, the employee should receive at 
least two weeks’ pay in recognition of that and of the existence of 
non-quantifiable losses which dismissal inevitably entails.’ 


Unfair dismissal 2, and discrimination short of dismissal: the right 
to organise and the closed shop 

An important part of the Act’s public image is that it “ does some- 
thing about the closed shop.” The nature of the statutory provisions 
concerning organisational rights and the closed shop is not widely 
understood. They concern the circumstances in and extent to which 
an employee has a remedy if he is adversely treated for reasons 
relating to union membership or participation in union activities. 
The 1974-76 legislation established remedies for discrimination or 
dismissal by the employer because of membership or taking part in 
the activities of an independent ** trade union, and non-membership 

18 H.C, Standing Committee A, cols. 1005-1007, March 6, 1980. 

16 See Freediand, “ The Burden of Proof in Claims of Unfair Dismissal” (1972) 


1 LL. 20, 22. 
17 [1977] A.C. 931, 948-949 and 960-961 (HLL. 
where 





minimum. 
18 See Booth, H.C, Standing Committee F, cols, 1137-1138, July 8, 1975. 
20% Defined as nełther under employer domination or control nor Hable to employer 
interference tending towards such control, E.P.(C.)A. s. 153 (1). 
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of a non-independent union or, where a anion membership agree- 
ment (UMA) °! was applicable, non-membership motivated by gen- 
uine objection on grounds of religious belief. 

Sections 7, 10 and 15 of the Act radically amend this framework 
in two respects, First section 7, amending E.P.(C.)A., s. 58 (3), and 
section 15 (13), amending E.P.(C)A., s% 23, extend the circum- 
stances in which a remedy is provided for discrimination or dismissal 
because of non-membership. Secondly section 10, inserting 
E.P.(C)A., ss. 76A-C, and section 15 (4), inserting E.P(C)A, 
s. 26 (A), enable an employer to join to tribunal proceedings a union 
or other person—e.g. a shop steward—allegedly responsible for 
exerting pressure on him by organising or threatening industrial 
action to dismiss or discriminate against an employee because of 
non-membership. The tribunal may then order that person to pay up 
to 100 per cent. contribution to any compensation awarded. 

General: E.P.(C.)A., 8s. 26A and 76A apply whether or not the 
relevant employment was subject to any form of closed shop.* So 
too does the amendment made by section 15 (1) to E.P.(C)A., 
s. 23 (1) (c) which provides a remedy for action short of dismissal 
taken to “ compel ” an employee to belong to any union. 

UMA employment: The Act has not removed the mandatory 
direction in E.P.(C.)A,, s. 58 (3) that the dismissal of a non-union 
employes where a UMA applies is fair. Instead section 7 has 
attempted to emasculate it by creating three new excepted cate- 
gories; non-members who are dismissed or discriminated against 
will have a remedy if they fall into one of these. First, the religious 
belief exception has been expanded to cover genuine objection on 
grounds of conscience or other deeply held personal conviction either 
to union membership in general or to membership of a particular 
union. This exception is of indeterminate width and the limited 
experience of similar exceptions in the 1970s suggests that tribunals 
may not relish the task of delimiting its boundaries.** The second 
category, employees who were in the relevant employment before 
the UMA took effect and who have never belonged to a specified 
union while it has been in effect, has least potential effect since it 
is widely acknowledged in practice anyway. The third category com- 
prises non-members where the UMA took effect after August 14, 
1980, without the approval of 80 per cent. of the relevant class of 
employees who were eligible to vote in a ballot. To the undisguised 
irritation of those who favoured more far-reaching measures, no 





31 Defined in T.UL.R.A, s 30 (1), (5A). Seo Weekes, “Law and the Practice 
of the Closed Shop ” (1976) 5 ILL.J. 211, 217-219. ; 

33 CJ. the oven wider provision in I.R.A. s. 119. 

23 Seo Hynds v. Spillers-French [1974] LT.R. 261, 265 (N.IR.C.) and Sarvent 
v. CEGB [1976] LR.L.R. 66, 77-78. Cf. Lord Hailsham’s opinion es to its ambit, 
eset Vol, 411, cols, 934-935, July 7, 1980. Tha code provides no guidance on 

o point. 

34 Those who remain non-members after a ballot which gives the necessary 80 
per cent. approval are still within the excepted categories. 
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further attempt was made to regulate the practice of closed shops as 
such. But when taken with the extension of “‘ approval by ballot” 
suggested in the section 3 code, which is discussed below, this third 
exception may be seen as a move towards an attempt at more 
general regulation of closed shops of a kind which failed so em- 
phatically under the LR.A.¥ 


IL COLLECTIVE Lasoun Law 
Internal trade union law 


However the new remedy provided by sections 4 and 5 for indi- ` 
viduals who are excluded from union membership against their 
wishes is based on the premise that the closed shop will remain a 
significant feature of industrial relations, since it is only available 
to those who are or “‘ seek to be ” in employment subject to a UMA. 
Under section 4 these persons may complain to an industrial tribunal 
if they consider that their application for membership of a specified 
union has been unreasonably refused or they have been unreasonably 
expelled from such a union. It is expressly provided that reasonable- 
ness is to be determined independently of whether or not union 
rules were complied with (s. 4 (5)) and that automatic cessation of 
membership under the rules—e.g. after a specified period of arrears 
of subscriptions—is to be treated as expulsion. Under section 5 an 
individual who has obtained the declaration sought under section 
4 is given a further right to apply for compensation. If the declaration 
has been successful in securing his membership, this application is 
made to an industrial tribunal for an appropriate award up to a 
maximum which is the same as that for unfair dismissal. If not the 
application is made to the Employment Appeal Tribunal (EAT) 
whose award of a just and equitable amount may be greater by up 
to 52 weeks’ pay.” 

In a sense these provisions are not new but rather a revival of 
rights established by LR.A., s. 65 and T.U.L.R.A., s. 5. However, 
they do mark a significant departure from previous proposals and 
legislation in several respects, Delimiting a person’s legal?" rights 
in respect of union membership by reference to whether or not he is 
or wishes to be in closed shop employment is especially odd. Apart 
from creating an anomalous distinction between the rights of two 
individuals whose treatment by a union has been identical, it could 
also lead to a paradox whereby the fact of non-membership by a 
number of individuals in the same employment might destroy the 
“ practice ” of union membership which is an essential pre-condition 


35 For evidence of the practice of the closed shop in the 1970s see the references 
in and text to note 8 of the note on the Codes which follows. 


36 The same as the maximum additional award for unfair dismissal under 
EB.P.(C.)A., s. 71 (2) (b) ®©. 
37 The TUC's 


t Review Committee, which was established on the 
repeal of T.U.L.R.A, s., 5 in 1976, only hears appeals from individuals excluded 
from union membership where that is a condition of their employment. and they 
have been dismissed. 


VoL. 44 (2) 3 
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for their right of complaint under section 4. This limitation and 
compensation provisions parallel to those for unfair dismissal demon- 
strate that the Government believe that union membership is and 
should be a matter of concern to workers only where it affects their 
ability to obtain or retain a particular job. In any event the experi- 
ence of the new procedures established in the 1970s suggests that 
the problem of unreasonable exclusion from union membership is 
far less extensive than the Government would wish one to believe. 
Nevertheless sections 4 and 5 may be of considerable importance 
as the thin edge of the wedge both in expressly subordinating union 
rules to the unfettered judgment of a tribunal ?* and also by estab- 
lishing an original jurisdiction in the E.A.T. which is fundamentally 
inconsistent with its intended role. 

A further incursion into internal union affairs which has a de- 
ceptively mild appearance is made by sections 1 and 2. Section 1 
enables the Secretary of State to establish a scheme for the Certifi- 
cation Officer to make payments towards expenditure incurred by 
independent unions im respect of secret ballots. The first scheme is 
confined to ballots on questions for the following purposes: indus- 
trial action; elections of the executive committee, president, chair- 
man, s¢cretary, treasurer and persons who will be employees of the 
union; amending the rules; and mergers.** The other permitted pur- 
poses referred to in section 1 (3) have not been included at this 
stage.°! Nor have workplace elections, but in respect of these section 
2 gives an independent, recognised ** union a remedy where an em- 
ployer fails to comply with a request to use his premises for a secret 
ballot on any question falling within one of the purposes specified in 
a section 1 scheme, although it was reasonably practicable to do so. 
The union may complain to an industrial tribunal and receive com- 
pensation which is just and equitable having regard to the employer’s 
default and expenses incurred in consequence. Thus at present, in 
respect of purposes provided for in the first scheme, access to state 
finance for a postal ballot or use of the employer’s premises for a 
workplace ballot are alternatives. 

The provision of state finance for unions, available on a voluntary 
basis, is not a new idea,** but whatever it is for, it has far-reaching 


38 On the required practice seo Home Counties Dairies v. Woods [1977] I.CR. 
463 (E.A.T.); Himpfen oe Allied Records Ltd. [1978] LCR. 684 (E.A.T.) and 
Taylor v. Co-operative Retail Services Lid. [1981] IRL.R. 1 (RAT). 

29 On the relevance of paras, 49-55 of The Closed Shop code to s. 4 complaints, 


so below. 

30 Funds for Trade Union Ballots Regulations, S.I. 1980 No. 1252, reg. 4. 

31 J.e. other elections provided for in the rules and electlons of workplace repre- 
sentatives, Additional purposes may be specified by order approved by both Houses 
of Parliament. 

Begs eo oy iy ie A Go ee eect eee. 
E.P.A., s. 99. S, 2 (3) (b) excludes from s. 2 employers who, with associated employers, 
do not. employ more than 20 workers. 

33 e p. the Trade Union Development Scheme proposed in “In Place of Strife” 
perar. 71-75 (Cmnd. 3888, January 1969) and Government grants made to the TUC 
for education and training since 1976, 
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implications. The legal status of British trade unions as voluntary 
incorporated associations has been much criticised, but it accurately 
reflects their relative freedom from state regulation.** Any move 
towards dependence on the State for resources compromises this 
status. This alone should make unions cautious about taking advan- 
' tage of any section 1 scheme. Further, while the ostensible purpose 
of the scheme may be to promote union democracy, it was barely 
concealed that the real motive is a belief that more secret ballots 
would secure fewer strikes and generally weaken the power of mili- 
tant union officials in favour of the moderate membership, Such a 
belief may be simplistic but it would be wrong to conclude that 
these provisions will therefore necessarily prove of as little conse- 
quence as the very different compulsory strike ballot provisions of 
the LR.A. 


Industrial conflict 

It is impossible to encapsulate in a brief summary the full signifi- 
cance of the amendments made by sections 16-18 to the statutory 
framework for the legal regulation of industrial conflict in 
T.U.L.R.A.“* Unlike the I.R.A., the Act has not dispensed with 
this traditional framework but has adjusted its application so as to 
expose a wider range of circumstances concerned with organising 
and taking industrial action to common law liabilities. The aim is to 
facilitate the granting of labour injunctions in respect of industrial 
action which Government policy deems to be illegitimate. In general 
terms, this policy has so far determined that “ secondary ” picketing 
and most “secondary”? action, in particular action to compel 
workers employed elsewhere to become union members, should be 
open to such restraint.** 

The substituted T.U.L.R.A. s. 15 in section 16 (1) limits the pro- 
tection for peaceful picketing to persons attending at or near their 
own place of work and union officials accompanying members whom 
they represent. Apart from the technical complexities concerned 
with identifying the place of work and which union officials can re- 
present which members, this restriction is by itself of little import- 
ance because of the limited effect of the peaceful picketing section 
which was confirmed in D.P.P. v. Broome.” Section 16 (2) which ex- 
cludes from the protection of T.U.L.R.A. s. 13 (1) “an act done in 


34 The I.R.A. unsuccessfully sought to change this, See generally Simpson, “ The 
Significance of the Legal Status of Trade Unions in Britain and Australa,” Journal 
of Industria] Relations (Austraia) iterate 1976, p. 229, 

yoe 17 and.23, ee re cnacg te Trado Disputes Act 1906 and 1965 
with . For a 


Jodicialty 
NWL Ltd. v. Woods [1979] I.C.R. r a ee 
disputes are rarely pursued beyond the tnterlocutory stage. 
37 [1974] A.C. 587 HDN. This case concerned I.R.A., s. 134 which was sub- 
stantially re-enacted by the original T.U.LRA., s 15. "i34 fteelf substantially 
re-enacted s. 2 of the Trade Disputes Act 1906 with one amendment. 
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tho course of picketing ” unless done in the course of attendance de- 
clared lawful by the substituted section 15, has a much greater im- 
pact.” It could expose to the labour injunction all industrial action 
which includes picketing which is not both at the right place and 
only for the permitted purposes of peacefully obtaining or com- 
municating information or persuading people to work or not to 
work.” 

Section 17 makes secondary action as such, defined as interfering 
with contracts of employment with an employer not party to the 
trade dispute,*” generally open to injunctive restraint where it affects 
commercial contracts unless it falls within one of three “ permitted ” 
categories: where it is likely to achieve the purpose of directly dis- 
rupting subsisting commercial contracts between an employer party 
to the trade dispute and his immediate customers or suppliers; where 
it is likely to achieve the purpose of effecting such disruption of a 
substitute commercial contract between an associated employer of an 
employer party to the trade dispute and his imediate customer or 
supplier; and where it is done in the course of attendance declared 
lawful by the substituted T.U.L.R.A., s. 15. The uncertainties created 
by and technical complexities of this section are immense. Space pet- 
mits a mention of only two. First it effectively withdraws the protection 
of T.U.L.R.A,, s. 13 from organising industrial action in contemplation 
or furtherance of any worker-worker trade dispute. Secondly, the 
repeal of T.U.L.R.A., s. 13 (3) “ by section 17 (8) at least leaves it 
open to the judiciary to so develop the ambit of economic tort 
liability as to avoid the application of T.U.L.R.A., s. 13 defences in 
toto. 

Similarly, section 18 has a potential impact which goes beyond its 
ostensibly limited aim. This is to deny the protection of TU.LRA., 
8. 13 (1) to union officials who threaten employers that their goods 
or services will be blacked by union members elsewhere unless their 
workers join the union.“ However, unless it can be established that 
it was not ‘‘done for the purpose of compelling workers ” to join 
particular trade unions, any sympathetic action directed at a “ yellow 
dog ” employer “ could be denied this protection by section 18. 

Sections 16-18 are the government’s initial response both to what 


38 “ Picketing,” which has never been used in the actuel words of a statute before 
and “acts done in the course of attendance ” are a potential lawyers’ fleld day. 

3° On the s, 3 code on picketing and the relevance s. 16 may havo for the criminal 
Habiltties of pickets, see below. 

4¢ Presumably the trade dispute tn contemplation or furtherance of which the 
action which induced or interfered with or threatened to induce or interfere with 
the contract of employment was taken, The definition is in s. 17 (2). 

41 Which declared “for the avoidance of doubt” that a breach of contract in 
contemplation or furtherance of a trade dispute and acts not actlonable by reason 
of s. 13 (1) or (2) were not unlawful means for the purposes of tort Hability. 

43 The practice was deemed undesirable following the Leggatt Report on certain 
Trade Union Recruitment Activities by SLADE, Cmnd. 7706, September 1979. 

43 Le. an employer opposed to union membership among his workers. See eg. 
Thomson & Co, Ltd. V. Deakin [1952] K.B. 646 (C.A). 
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it considers to be unacceptable features of industrial action in early 
1979 and to the restoration of the integrity of the golden formula by 
the House of Lords in NWL Ltd. v. Woods and Express Newspapers 
Ltd. v. MacShane.“ At this stage at least they have chosen neither 
to amend the trade dispute definition nor to deem the formula “‘ in 
contemplation or furtherance” to import certain limitations which 
were used by the Court of Appeal, wrongly it later transpired, in 
1977-79 to avoid the defences in T.U.L.R.A., s. 13.4" Instead all 
three sections impose limits on T.U.L.R.A., s. 13 by reference to the 
purposes of the defendant’s acts.‘* Like the criteria of “ directness ” 
and ‘likelihood of success,” “’ this gives the judiciary a degree of 
control over the legitimacy of industrial action, the desirability of 
which was questioned by Lord Scarman in MacShane.“ However 
there is abundant evidence in the law reports both that certain 
judges enjoy backseat driving and of the way this judicial discretion 
is likely to be exercised. 

Section 19 repeals both the recognition procedure in E.P.A., 
ss. 11-16 of and Schedule 11 to the E.P.A.“ This removes two of the 
main planks of what Kahn-Freund has called “ auxiliary ” labour 
law.” Repeal of the first was in effect suggested by the chairman of 
ACAS following judicial criticism of ACAS’ inquiries and reports 
under the procedure." But taken with the further reduction of ACAS’ 
role by section 3 giving the Secretary of State power to issue codes of 
practice himself,? these repeals * demonstrate a fairly fundamental 


44 [1979] LCR. 867 and [1980] A.C. 672 respectively, noted Simpson (1980) 43 
M.L.R. 327 and Wedderburn (1980) 43 ML.R 319. 

45 Principally in Beaverbrook Newspapers Ltd. v. Keys [1978] I.C.R. 582, noted 
Simpson (1978) 41 MLL.R. 470; Star Sea Transport Corporation v. Slater [1979] 
1 Lloyd's Rep. 26, noted Doyle (1979) 42 MLL.R. 458 and MacShane, 


48 [1980] A.C. 672, 694: “It would be a strange and emberrassing task for a 
judge to be called upon to review the tactics of a party to a trade dispute and to 
determine whether in the view of the court the tactic empl was 


i 


4* s, 19 (b) and (c), which also repeals the Road Haulage Wages Act 1938, 


y. 

50 See infer alla “Industrial Relations and the Law: Retrospect and Prospect” 
(1969) 7 Brit.Jo.Ind.Rels, 301, 302. 

51 Seo his letter to the Secretary of State in June 1979, in ACAS 
Annual Report for 1979, Appendix C. Ironically the House of Lords upheld two 
important appeals by ACAS after this letter was written n UKAPE v. ACAS [1980] 
I.CR. 201 and EMA v. ACAS [1980] LCR. 215. 

5a Seo below. 

53 Especially the complete repeal of Sched. 11, even that part of it which was a 
re-enactment of the Terms and Conditions of Employment Act 1959, s. 8. 
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disregard for a legal framework for British collective bargaining 
founded on such auxiliary law. 

The Act may lack a coherent philosophy but if it is only the first 
reform of labour Jaw to emanate from the 1979 Conservative govern- 
ment, the end result may be at least as far-reaching as the LR.A. 


R. C. SIMPSON 


CODES OF PRACTICE ON PICKETING AND CLOSED SHOP AGREEMENTS 
AND ARRANGEMENTS 


BaitisH industrial relations have always been regulated by “ codes ” 
in the sense of voluntarily agreed rules which may have a legal 
effect: the collective agreement, the union rule book, the TUC’s 
inter-union “ Bridlington ” procedure, and the more recent TUC 
“ Guides.” * Statutory codes have also proliferated. Safety represen- 
tatives function within a framework of regulations, codes and 
guidance notes.” E.P.A., s. 6 empowers ACAS to make Codes to super- 
_ sede the original Industrial Relations Code of Practice (issued in 
1972 under LR.A., s. 3).* In addition, the Secretary of State for 
Employment is now empowered by section 3 of the 1980 Act to issue 
Codes “ containing such practical guidance as he thinks fit for the 
purpose of promoting the improvement of industrial relations.” 
Whilst breach of a Code does not of itself render a person legally 
liable, in proceedings before not only an industrial tribunal or the 
C.A.C. (as in the case of ACAS Codes) but also before a court, a 
Code “ shall be admissible in evidence ” and its provisions, if rele- 
vant to any question, “ shall be taken into account in determining 
that question ” (s. 3 (8) ). “ Court” is not defined, but would include 
all levels of civil and criminal courts. So far the Secretary of State 
has issued two Codes: “Closed Shop Agreements and Arrange- 
ments ” and “ Picketing.” Although the final drafts were approved 
by Parliament after only a few hours of debate,‘ earlier consultative 

1 “Negotiating and Disputes Procedures,” “ Conduct of Industrial Disputes ” and 
“Trade Union Organisation and the Closed Shop”: The Economy, The Government 
and Trads Union Responsibilities: Joint Statement by the TUC and Government 
February 1979 (Noted W. Brown, B. Weekes and M. Hart (1979) 8 LL.J. 114), Do 
these Guides have a legal effect? Cf. United Biscuits v. Fall [1979] IR.L.R. 110 
(picket acting contrary to union guidance was posaible ground for holding his action 
not in “ furtherance ” of trade dispute). 

2 The Safety Representative and Safety Committees Regulations 1977, S.I. 1977 


evidence where relevant, taken into account by en industrial tribunal or the 
C.A.C.: EPA. s. 6 (11). 
4 On N 13, 1980: H.C.Debd., Vol. 992, cols. 647-764; H.L.Deb., VoL 414, 


cob. 1492-1545. 


+ 
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drafts were the subject of an investigation and report by the House 
of Commons Select Committee on Employment.’ 

The Secretary of State’s Codes interact with those of ACAS, which 
is under a general duty to promote “ the improvement of industrial 
relations.” * A Secretary of State’s Code may supersede the whole or 
part of an ACAS Code (s. 3 (7)), and, apparently, an ACAS Code 
might supersede a Secretary of State’s Code (Sched. 1, para. 4). But 
ACAS must have the Secretary of State’s approval to make a Code 
(E.P.A., s. 6 (4)), whereas the Secretary of State needs merely to 
consult with ACAS (s. 3 (2)). In the case of the Closed Shop and 
Picketing Codes the consultation was purely nominal because the 
ACAS Council, concerned to retain its credibility as an impartial 
tri-partite body, simply refused to offer any comments.’ Neverthe- 
less, although ACAS is unable to recommend the Codes as good prac- 
tice, they are an integral part of the legal framework on which it 
must advise management and unions and within which it conciliates 
(the Closed Shop Code specifically refers to ACAS conciliation on 
proposals for new closed shops (para. 29) and secret ballots (para. 
36) ). 

The aim of the Closed Shop Code is, it seems, to make it as 
difficult as possible for trade unions to obtain and enforce the closed 
shop. Yet research commissioned by the Department of Employment 
has shown that the closed shop is widespread (covering about half of 
all union members), that it normally safeguards the position of the 
non-member, and that it performs the useful functions of encourag- 
ing the stability of collective bargaining and curbing inter-union 
competition, which is why employers as well as unions favour it.‘ 
Ignoring these realities, the Code offers some curious advice.’ After 


ae Report TO, tie: Employment Committee M.C. (197 80), 871 and 
Secretary of State’s Observations on this Report, 848. The Committee’s scrutiny of 


Stato; Chief Constables and Metropolitan Police Commissioner; (if) Arthur 
Scargill; (tr) TUC: (v) Secretary of State; (r) ACAS, TUC and CB (vH) Enoch 
Powell; (vif) Mi tan Police, Association of Chief Po. Officers and Institute 


of Directors; ey eae A Gy aac ies ch gin Ree Cat 
on the consultative codes : W. E. J. McCarthy, “The Trouble with the Picksting 
Code,” New Society, September 4, 1980 and “ Closed Minds and Closed Shops” 
(1980) Federation News 145. 

s EP.A., s. 1 (1). ACAS is not to be subject “ to directions of any kind from any 
Ninine of the Crowa on tothe manaa aoia tl Ib te erties oaia Gate 
any enactment ": E.P.A, Sched. 1, pera. 11 (1). 

T Select Committee on Employment, H.C. (1979-80), 462 (vl, qq. 325-327. 

3 J. Gennard et al. “ The Content of British Closed Shop Agreements ” (1979) DB 
Garette 1088, “ The Extent of Closed Shop Arrangements in British Industry ” (1980) 
DE Gazette 16, " Throwing the Book: Trade Unlon Rules on Discipline 

and Expulsion” (1980) DE Gazette 591. See further W. Brown (ed.) The Changing 
Contours of British Industrial Relations (1981, ar o DD ebd and W. B. J. McCarthy 
The Closed Shop in Britan (1964). The attempt by the Industrial Relations Act to 
outlaw closed shops was ineffective: B. Weekes ef al., Industrial Relations and the 
Limits of Law (1975) Chap. 2. 

» “The Closed Shop and Freedom of the Press” (paras. 56-61), to fill the gap 
left by tho repeal (s. 19 (a)) of T.ULRA., s 1A (charter on freedom of 
the press), is the most bizarre section. Cf. dicta by Denning M.R. that interference 
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encouraging the employer to insist on a majority even higher than 
the 80 per cent. “‘minimum” (para. 35) necessary to limit unfair 
dismissal liability in new closed shops, the ballot principle is applied 
to existing closed shops. These should be reviewed, after which 
either party might give notice to terminate, or, if the continuation 
of the closed shop is jointly favoured, there should be a secret ballot 
“to test opinion ” (para. 45). Although, in response to the anxious 
pleas of the C.B.L, the final version of the Code is slightly less 
sweeping than the consultative draft (“freedom of individuals to 
work ” (para. 46) is substituted for “ right to work ”), the Govern- 
ment rejected the Select Committee Report’s key recommendation 
that this entire proposal should be omitted. The Code also offers 
guidance on union discipline of members who refuse to participate 
in industrial action. A union ought not to discipline a member 
because he has crossed a picket line “‘ which it had not authorised or 
which was not at the member’s place of work” (para. 55, and 
Picketing Code, para. 36). But discipline against a member who has 
crossed an authorised picket line is not necessarily to be condoned 
for the Code (para. 54) disapproves of discipline for failure to take 
- part in industrial action which would involve a breach of statutory 
duty, criminal law, professional ethics, a procedure agreement or 
which has not been affirmed by secret ballot—the “ stick ” (in view 
of s. 4) to complement the ‘“‘ carrot ” of funds for ballots (s. 1). 
According to paragraph 1 of the Picketing Code, the objective is 
to advise pickets, other workers, employers and members of the 
public. The omission of the police is significant. Senior policemen 
told the Select Committee that they did not want the Code to apply 
to them so as to limit their discretion, and, consequently, a majority 
of the Committee thought that this Code ought not to specifiy a 
maximum number of pickets.1° The Code disclaims the intention of 
narrowing police discretion “‘to limit the number of people on a 
particular picket line ” (para. 28), but it requires “ pickets and their 
organisers ” to “‘ ensure that in general the number of pickets does 
not exceed six at any entrance to a workplace; frequently a smaller 
number will be appropriate ” (para. 31). This rule could be relevant 
not only to civil liability for nuisance, but also to prosecutions for 
such crimes as obstruction, breach of the peace, watching or beset- 
ting, and intimidation. (The Department of Employment’s Working 
Paper on Picketing (July 1979) stated (para. 13) that the Code was 
intended to produce “a more consistent interpretation of the law 
by the police and the magistrates courts.”) Moreover, the “ picket 
organiser,” armed with a “‘ letter of authority ” (para. 32), must get 


with press freedom ts unlawful means (A.N.G. v. Wade [1979] LCR. 664, 690-691 


—noted 
exercise of residual discretion to grant interlocutory injunctions (Express Newspapers 
v. McShane [1980] LCR. 42, 65—noted Wedderburn (1980) 43 M.L.R. 319), 

1° Select Committee on Employment, H.C. (1979-80), 462 GD, p. 34; Report 
supra, pera. 11. 
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his “directions ” (para. 33) from the police on the number and 
placement of pickets, and he must further ensure their identification 
and that any unlicensed pickets are kept at bay. The Code gives a 
restrictive interpretation of “at or near his own place of work ” (s. 
16), namely, “ an entrance to or exit from the factory, site or office 
at which the picket works ” (para. 12). In the light of all this, how 
are the police to avoid asking the question “ do you work here?,” at 
which point the principle of section 16, ostensibly concerned with 
civil liabilities, filters down into the administration of the criminal 
law. Industrial relations guidance and law are also fused in the 
Code’s warning that pickets should not cause the public “‘ distress, 
hardship or inconvenience” (para. 37) and that they should main- 
tain “ essential ” supplies, as illustrated by a voluminous list ranging 
from heating fuels to meals on wheels (para. 38). Is this a pointer 
to a new head of “ unlawful means,” or does it refer to some forth- 
coming statute going beyond the Emergency Powers Act 1920 and 
section 5 of the Conspiracy and Protection of Property Act 1875? |} 

It has been claimed that the Codes drew on the TUC Guides. 
These referred to essential supplies, picket identification and even 
the letter of authority, but they recognised the justification for 
strikes, including secondary picketing, and, in fact, the labour move- 
ment has rejected the Codes in toto. Finally, both Codes contain 
highly controversial principles (affecting civil and criminal liabilities) 
which were not included in the Employment Act, for example, 
ballots for existing closed shops and restrictions on the number of 
pickets. The Government’s consultation timetable was criticised by 
the Select Committee, and the Codes were not subject to the line-by- 
line scrutiny applicable to Acts—the affirmative resolution procedure 
permitted only a perfunctory debate on a “take it or leave it” 
basis, that is, Parliament could accept or reject but could not amend 
them. The Codes, then, are arguably a “ species of unconstitutional 
legislation.” 1° 





Anderman an 
P. L. Davies (1974) 3 I.LJ. 30, 33; Wedderburn “ Contempt of the N.LR.C.” asa) 
37 MLL.R. 187 (especially on waiver of “chil” contempt.) 
12 Enoch Powell’s phrase: Select Committee Report supra, para. 22. 
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DERIVATIVE ACTIONS AND Foss y. HARBOTTLE 


SIXTY-NINE days of argument preceded the judgment of Vinelott J. 
in Prudential Assurance Ltd. v. Newman Industries Ltd. (No. 2)" 
which touches the most delicate areas of company law and is a 
special feast for devotees of the Rule in Foss v. Harbottle.* 

The very facts of the case argue the need for a Companies Com- 
mission.* Deceptive malpractices were organised by B and L, both 
senior directors of two companies, TPG and N. B and TPG held 
shares (though not a majority) in N. Another company S (of which 
B and L owned all the shares) held a substantial shareholding in 
TPG—the company “at the centre of the spider’s web ’’—which 
was in financial difficulties. B and L arranged to sell its main assets 
to N at a gross over-valuation. In accordance with Stock Exchange 
requirements, the consent of the shareholders of N was obtained, 
but by a “ misleading and tricky” circular. The Plaintiff company, 
P, a minority shareholder in N, suing in ‘ ‘ representative ” form [i.e. 
“on behalf of itself and all the other shareholders” of N, except the 
defendants] claimed damages or compensation against B, L, and 
TPG. B, L and TPG‘ were found to be liable to N and its share- 
holders by reason of this deceitful conspiracy to injure them. 


Personal and Derivative Actions 


For decades company law has suffered the ambiguity of the share- 
holder’s “ representative action.” It may be a “ true representative ” 
claim—a direct, personal claim by the shareholder to enforce his 
rights and those of others of his class. But it may denote the very 
different “ derivative” action where the company is joined as a 
nominal defendant and the member sues to enforce not his rights but 
the company’s rights, and holds the fruits of success not for himself 
but for his company.* The derivative action is clarified perceptively 
by Vinelott J. in this case; but it remains in sore need of further 
clarification by those who control the Rules of the Supreme Court.’ 


1 [1980] 2 All BR. 841; also in [1980] 3 WLR. 543. 

3 (1843) 2 Hare 461. 

3 Seo [1980] 2 All E.R. pp. eee 878-880, where Vinelott J. himself made 
proposals for changes in the Stock Exchange “ Yellow Book.” Cf. T. Hadden, 
“ Fraud in the City: Enforcing the Rules” (1980) 1 Company Lawyer 9. 

4 Counsel conceded that the knowledge of the fraud of B and L, its directors, 
must be “imputed” to TPG: [1980] 2 All ER. 878; compare Belmont Finance 
Corpn, v. Willams [1979] 1 Ch. 250, and ibid. (No. 2) [1980] 1 AN ER. 393. 

the 


requirements for a derivative action; end Wallersteiner v. Motr (No. 2) [1975] Q.B. 
373, when the Court of Appeal adopted the essential characteristics as described by 
Gower op. cit. Grd ed., 1979). Per a aleaer Began taser Datore ofa platitiTe 
claims, sec Pennell v. Venida Investments Ltd. (unreported 1974) discussed by S 
Burridge “ Wrongful Rights Issues” (1980) 44 M.L.R. 40, 54-57. 

€ A “derivativo action ” should be denoted by a special description as such on 
the writ. It’ should not be “ representative” of the members under R.S.C., Ord. 15, 
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Vinelott J. rejected at a previous stage of the litigation the defen- 
dants’ argument that a truly representative action could not be 
joined to a derivative action, as P. here wished to do. He took a 
liberal view as to whether shareholders had or might have separate 
interests, rather than the “ same ” interest in the action, as Ord. 15, 
r. 12 requires.’ This liberalisation in procedure concerning represen- 
tative plaintiffs matches an expansion in actions in tort of the role 
of representative defendants." 

But the liberalisation gave rise to problems. The defendants were 
liable to P. in both its capacities (as and for the shareholders; and 
as the “ derivative ” of N). But the shareholders at the date of the 
action might not be the same as those at the date of the commission 
of the fraud; and here the plaintiff shareholders also had a aineet 
action exceptionally against B and L in tort for the conspiracy.” If 
compensation were awarded to P both derivatively for N’s loss and 
directly for the loss by it as shareholder, an element of double-com- 
pensation might creep in. Vinelott J., therefore, gave judgment for 
the plaintiff (as derivative) for the loss suffered by N (difference 
between the price paid and the value of the assets if there had been 
no fraud); assessed the ‘‘ personal” damage of the shareholders (by 
reference to the values of N’s shares); but directed that no further 
proceedings in the personal or truly representative claims be taken 
without leave of the court,!°—altogether a skilful solution. 

Double-compensation, however, is only one of the problems posed 
by permitting a plaintiff to sue in two, or even three capacities (a 
personal; a “ truly representative’; and a “ derivative ” action). It 
was once thought that such duplication would not be permitted +1; 
but the more modern view is to the contrary, provided the claims 
“arise out of the same transaction.” = This is a sensible develop- 
ment, especially now that the minority shareholder may hope to 


rT. 12 (a hangover from partnership); and it should be subject to clear rules con 
cerning costs, compromises, 
cri, ote, Sinco our company law has known of “derivative” actions ance at 


the American name by the Judges only in tho Wallers teiner case) this reform is 
hardly premature. 

17 Prudential Assurance Co. Lid. v. Newman Industries Lid. [1979] 3 AN ER. 
507, Contrast the formalin of EETPU V. Times Newspapers [1980] Q.B. 585. 
8 See Winder v. Ward, The Times, February 27, 1957 (C.A). 

® Directors of course are normally Hable for breach of fiduciary duties only to the 
company. But the judge suggested that there was here a duty in tort to shareholders 
to “act honestly and with due care” in gtving advice: [1980] 2 All ER. 853 (cf. 
Gething v. Kilner [1972] 1 All ER. 1166; Alen v. Hyatt (1914) 30 T.L.R. 444), 
an additional ground to that of 

10 This bald account of tho result does scant justico to the ingenulty of the 
judgment at pp. 855-860, and pp. 877-878. 

11 Stroud v. Lawson [1898] 2 Q.B. 44; Wedderburn [1957] CLJ. p. 206; Gore 
Browne, Com panties (43rd ed.), para. 28.6. 

13 [1980] 2 Al E.R. p. 860; A. L. Smith L.J. Se Grae G p- 49; S. Bock (1974) 
cpg ae eit Hogg v Cramphorn [1967] Ch. 254; Gower, op. cit. p. 655, 
note 
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recover costs from the coffers of the company.” For the derivative 
action is certainly not rendered unnecessary by the new section 75 
of the Companies Act 1980. It offers the minority shareholder more 
scope than that section.’ Joining a “ personal” to a “ derivative ” 
action, however, adds new importance to difficulties attendant upon 
the Rule in Foss v. Harbottle (especially if a shareholder's “ per- 
sonal ” rights do include the right to have the company’s constitu- 
tion and procedures observed).}* For example, if (as is usual) the 
company has articles delegating management of the business to the 
directors (such as Art. 80 of Table A), which is the appropriate organ 
of the company to decide about litigation by the company. The 
directors or the general meeting? The clash of the old principle that 
the members are “ proprietors ” with the modern principle that they 
have contracted away their powers to the board, is in this area of 
law unresolved.’* Vinelott J. gave no answer to the problem; but its 
importance is accentuated, as he acknowledged, by his liberalisation 
of company law procedure." 


Fraudulent Controllers 

Having cleared the ground procedurally, he faced, in a legal sense, 
a simple case. The conspiracy to use “ tricky and misleading ” circu- 
lars and devices was abundantly proved—a category of malfeasance 
well recognised by equity as within its broad concept of ‘ fraud” 
which allows the minority shareholder to bring a derivative action," 
so long as the wrongdoers were in “ control ” of the company. Con- 





13 Woilerstetner v. Moir (No. 2) [1975] QB. 373 (C.A); A. Boyle [1976] J.B.L. 
18, 

14 Thero must be an “act” or “omission” by or on behalf of the company, 
or conduct of its “affairs” which is “prejudicial” to members the 
applicant, Only in those circumstances may the court authorise civil 


S. Burridge “ Wrongful Rights Issues ” (1980) 44 M.L.R. 40, 54-67. 
18 A moch debated izsuc: seo Gower, op. dt. pp. 315-320; Wedderburn “ Sharo- 
the Rule in Foss v. Harbostle” [1957] CL.J. 194 and [1958] 
C.L.J. 93; G. Prentico “ The Enforcement of Outsider Rights” (1980) 1 Company 


of a i 
17 See [1980] 2 All E.R. at 875; se also pp. 877-878, whero (expressing no 
conclusion) he raised the question of what happens if the majority members of N, 
after full disclosure, resolve not to take advantage of the Judgment for the company: 
and speaks of tho general meeting releasing the company’s cause of action in a 
Suppose by that time N had ecqured a new majority of honest directors 
who took a different view. Who in law prevail? When would P's “ direct” 
action come into its own for execution? 
18 Seo in addition to the cases referred to by Vinelott J., the “ tricky circular” 
cases: Baillie v. Oriental Telephone Co. [1915] 1 Ch. 503; Tiessen V. Hendersen 
(1899] 1 Ch. 861; and Spokes v. Grosvenor Hotel Co. [1897] 2 Q.B. 124. 
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trol must be alleged and proved.'* English courts have been very 
conservative in their approach to “ control,” usually requiring proof 
that the defendants control a majority of the voting shares,*® an 
absurdly narrow view in times when de facto control can often be 
achieved with a much smaller shareholding. 

Here—in the ratio decidendi; the ‘‘ central issue ” *1—Vinelott J. 
advanced boldly on to new ground. The defendants did not have 
voting control. But a close analysis of the authorities ** disclosed 
that “ control ” did not after all demand such a majority.* “ Con- 
trol ” exists if it would be “ futile ” to call a general meeting because 
the wrongdoers would “ directly or indirectly ” exercise a decisive 
influence over the result. It is today “ uncommon ” for large num- 
bers of shareholders to attend the meeting of a large public com- 
pany. Control of voting can be achieved in many ways (the most 
obvious, proxies). The exception to Foss v. Harbottle applies, Vine- 
lott J. insisted, wherever the defendants are shown to be able “‘ by 
any means of manipulation of their position in the company to 
ensure that the action is not brought by the company.” (Echoes can 
surely be heard here of the famous American Rule 10 (b) (5).) * 
To this recognition of corporate realities, Vinelott J. added the force 
of a thin stream of legal authority (as old as the Rule itself) that the 
Rule in Foss v. Harbottle should not be allowed to defeat ‘ the 
claims of justice.” * It would be unjust not to interpret ‘‘ control” 
in a modern way. For that breakthrough, Vinelott J. must be respect- 
fully congratulated. It was enough to decide the action. 


“Fraud” 


Unhappily he also embarked upon an unnecessary excursion into 
the wide concept of equitable ‘‘ fraud” in derivative actions. It is 
quite clear that mere ‘‘ negligence” by directors is not included ** 
but direct misappropriation of corporate assets clearly is. The 


19 Birch v. Sullivan [1958] 1 All E.R. 56. 

20 Seo Gower, op. cit pie 649-651. See expecially Danckwerts J. in Pavlides v. 
Jensen [1956] Ch. 565, 577 

al [1980] 2 All E.R. p. 869. On what follows concerning “ control,” see pp. 870- 
878. 


22 Especially Atwool v. Teen ig ee L R3 BA; 464; Bast Point Du 


E ede ee eat win nein aes alates jurisdiction. Cf. 
Heyting v. Dupont [1964] 2 All ER. 273; Boyle (1964) 27 ML.R. 603, 
a gt 10 () (5) (forbidding any “ manipulative or decoptive 
garies Miss eee by L. Loss (1970) 33 MLR. 34, 
V.-C., P Harbottle (1843) 2 Hare at 492; Edwards v. Halliwell 
[19501 2 AI E.R. at 1067; Russell v. Wakefield Waterworks (1875) L.R. 20 Eq, at 
pp. 480 and 482. See too Heyting v. Dupont, supra, and Hodgson v. NALGO [1972] 
1 All E.R. 15 (where the principle was one of the rationes 
26 [1980] 2 All E.R. at 866; Turquand v. Marshall (1869) L.R. 4 Ch.App. 376, 
386; Pavildes v. Jensen, supra. 
a7 Menier v. Hoopers Telegraph a LR. 9 A. 350; Steen v. Law [1964] 
A.C. 287. Both Daniels v. Danielis [1978] Ch. 406 and Wallersteiner v. Moir [1974] 
1 W.L.R. 991, and (No, 2) [1975] Q.B. 737, fall under this heading of benefits 
obtained by misappropriation of corporate assets (sce ilar kis (1976) 39 MLL.R. 
330; (1978] 41 MLL.R. 569). Contrast the interpretations of D. Prentice (1976) 41 
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problem arises because (a) not all breaches of fiduciary duty by 
directors in between these two points are ‘“‘ fraud”; and (b) some 
such breaches can be ratified by the shareholders in general meeting 
and some cannot. 

Precedent suggests that the line should be drawn for both (a) and 
(b) where the directors act mala fide or where some “ property” 
(legal or equitable) of the company has been misappropriated directly 
‘or indirectly. In such cases, ratification is disallowed. Actions to 
recover corporate property are more than an action to account 
brought in personam against the director (as in the case of a breach 
of an ordinary fiduciary duty, for which, it is “ trite law,” he can 
gain ‘‘ absolution ” by ratification).** But corporate property includes 
“ money, property or advantages which belong to the company or in 
which the other shareholders are entitled to participate.” 9* In Cook 
v. Deeks™ directors who diverted contractual opportunities into 
their private business, were held to possess the resulting benefits ‘‘ on 
behalf of the company,” notwithstanding a resolution to the contrary 
passed in a general meeting. The basis of the decision was the nature 
of the misappropriation, not the fact that the directors voted as 
shareholders in the fruitless attempt to ratify the wrong. The 
derivative action lies where the directors act mala fide (as in the 
“ tricky circular” cases) or misappropriate corporate “ property ” 

r “ opportunities ”; and in neither case is the transaction in its 
nature ratifiable. 

Adherents—some reluctant—to this “ traditional ” line for defining 
“fraud ” ° have had to face the difficulty of explaining “ advan- 
tages,” “opportunities” or “information” as the company’s 
“property.” The directors in the Regal case used corporate 
“ information ” in one sense to make their secret profit, albeit bona 
fide; but their breach could have been validated by ratification." 
Other writers, therefore, have sought a different boundary line; for 
example, a test resting largely on “‘ bona fides” or “ reasonable- 


Conv.(N.s.) 51; D. Sugarman (1975) 91 L.Q.R. 482. This Hability for misappropriation 
of corporato assets has nover been Hmited to “ conscious and deliberate wrongdoing,” 
as Vinelott J. seemed to think: [1980] 2 All E.R. 866, 869. 

38 Bamford v. Bamford [1970] Ch. 212, 328, per Harman LJ.; cf. New Zealand 
Netherlands Soc. Oranje v. Kuys [1973] 1 WER 1126, P.C. This explains why 
recovery of a “ bribe ” is not recovery of corporate “ property ” : Metropolitan Bank 
v. Hetron (1880) 5 Ex.D. 319. Lister v. Stubbs (1895) 45 Ch.D. 1, CA. 

29% Lord Davey, Burland v. Earle [1902] A.C, 83, 93 (P.C.) (emphasis supplied). 

a0 [1916] 1 A.C. 554 (P.C,). 

31 See Wedderburn “ Shareholders Rights and the Rule in Foss v. Harbottle ” 
[1957] C.L.J. 194 and [1958] CLJ. 93; A Boyle “ Minority Shareholders’ Suits” 
[1980] 1 Company Lawyer 3; B. Rider “ Amiable Lunatics and the Rule in Foss 
y. Harbottle” [1978] C.L.J. 270. See too Gower, op. cit. pp. 616-620; 647-649, 

33 Seo Regal (Hastings) Lid. v. Gullrver [1942] 1 All E.R. 378; 382; 388-389; 
393-394. It is clear that “ information ” can be an “ asset ” owned by the company: 
Bel Houses Lid. v. City Wall Properties Lid. [1966] 2 Q.B. 656. On corporate 
“information” and “ opportunities” seo Gower op. cit. pp. 593-599; especially 
Phipps Vv. Boardman [1967] 2 A.C. 46 (HLL.); but for a critical approach, see 8. 
Bock Chap. 5 in Studies in Canadian Company Law, Vol. 2 (ed. J. Ziegel 1973). 
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ness” on the part of the controllers.” The view has also been 
advanced that refusal by the directors to call a general meeting might 
by itself be such “ bad faith ” as to permit a derivative action ** but 
the court might then grant a remedy only to ensure the meeting is 
held, not against the alleged underlying malfeasance.** Proponents 
of the traditional test have perhaps failed to insist recently upon both 
the historical and the logical bases of it; and to the very language of 
the courts which upholds it; for example, in Cook v. Deeks.** 

Vinelott J. would have none of all this. For him, a derivative 
action lies whenever directors (albeit bona fide) “ are guilty of a 
breach of duty to the company (including their duty to exercise 
proper care) and as a result of that breach obtain some benefit.” °- 
But that would include each and every breach of fiduciary duty, 
including those open to ratification by shareholders’ general meeting. 
Is there no limit? 

Vinelott J. takes up the position that all “ fraud ” by directors can 
be ratified; but it is “unconscionable” for the majority to “use 
their voting power in general meeting to prevent an action being 
brought against them. The fraud lies in their use of their voting 
power not in the character of the act or transaction giving rise to 
the cause of action.” ** Later in his judgment, he does say that fraud 
can be judged by reference to the character of the act; but insists 
there must be included not only misappropriation cases but “ more 
generally ” cases where directors benefit, however bona fide, from 
any breach of duty.’* This of course again raises the issue of ratifi- 
cation. On that: “‘...there is no obvious limit to the power of the 
majority to authorise or ratify any act or transaction whatever its 
character, provided that it is not ultra vires or unlawful and that the 
majority does not have an interest which conflicts with that of the 
company.” * This last phrase lets the first of two difficult cats out 
of the bag. Whereas a majority decision not to pursue proceedings 
might normally be acceptable, he insists: “in ascertaining the view 


2s See eapecially S. Beck, whose fascinating contributions to the debate, in the 
Hight of Canadian legislation, are ee Chap. 18 le Vo. Seadies le Can alas 
Company Law (ed, J. Ziegel 1967); and VoL 2 ibid. (1973) Chap. 5 (where on pp. 
237-238 he advances a view not dissimilar to that of Vinelott J. though more 
cautious); “ The Shareholders’ Derivative Action” (1974) 52 Can.B.R. 159; “The 
Quickening of the Fiduciary Obligation ” (1975) 53 Can.B.R. 771; see too D. Prentice 
CID ae 62; (1976) 41 Conv.(N.S.) 51; cf. Clarkson vV. White (1980) 102 
DLR (3d) 40 

u Gower, ae alt. pp. 650-651. 

35 Pennington Company Law (4th ed., 1979), p. 597. 

3¢ [1916] 1 A.C. at p. 564; the contracts belonged in equity to the company. 

37 [1980] 2 AD E.R. at p. 869. 

38 Ibid, at p, 862 (emphasis supplied). 

39 Ibid. p. 869 (emphasis 

40 Jbld. p, 862 (emphasis supplied). There is surely no previous judgment which 
amorte thit apart re ogality and ulmo vire) shareholders can ratify: aay wrongful 

directors. Ratification is avaflable to release them from normal fidu 

A oie eee a breach: Grant v. U.K. Switchback Ry, (1888) 40 Ch.D. 135; 
Boulting v. ACTT [1963] 2 Q.B. O06; but it has never been available for a “ fraud ” 
or mala fides: Re Roith [1967] 1 WLR. 432; Mason v. Harris (1879) 11 Ch.D. 97. 
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of the majority whether it is in the interests of the company that 
the claim be pursued, the court will disregard votes cast or capable of 
being cast by shareholders who have an interest which conflicts with 
the interests of the company.” * In practice, this would mean doing 
what a century ago James L.J. concluded English courts could not do: 
submit the issue to a meeting at which only independent or “ dis- 
interested ” shareholders may vote.” Such a course would not only 
be contrary to basic principles; it would be impracticable. How is a 
court to know which of the thousands of shareholders in ICI Ltd. 
sent in a proxy vote because they had a particular “ interest"? 
What are votes “capable of being cast ”? Most important of all, 
how is the “ conflict ” to be judged? Because of a failure to confront 
the definition of ‘‘ the interests of the company,” the new principles 
are, in truth, internally inconsistent. The “interests of the com- 
pany ” are those of the “‘ present and future members ” (plus, now, 
employees and possibly creditors).® It is not unknown for the 
majority and the “company” to benefit, where the minority lose 
out. If majority shareholders are to benefit from a transaction to be 
approved in general meeting, when are they forbidden to vote? Are 
they hamstrung if the minority rejects the deal? How does one judge 
a “ conflict ” between the interests of the majority and the interests 
of ‘‘the company,” setting aside “ the character of the transaction ” 
(for that, Vinelott J. insists, is not the test to use)? 

The second difficulty goes even deeper. A vote attached to a share 
is the property of the holder and can be voted at general meetings *4 
as he wishes. Except for special situations (such as altering the 





41 Ibid. p. 874 (emphasis supplied), where he appears to state the “ principle which 
underlies the exception” to Foss v. Harbottle on both aspects, “fraud” and 
“ control.” 

43 Mason v. Harris (1879) 11 CŁD. 97, 109. This did not happen in Hogg v 
Cramphorm [1967] Ch. 254, or Bamford v. Bamford [1970] Ch, 212 because 
shares not voted were only those of which the issue was disputed. See now s. 14 


solve this problem. If majority sharehoklers cannot ‘ benefit” at the expense of a 
Greenhalgh v. Arderne Cinemas [1951] Ch. 286 (C.A.) be correct? 
And there, the received wisdom is that there was an exceptional duty not to com- 
mi the minority” changing articles. (Such cases do not, of course, 


ite 


v. O’Brien [1927] A.C. 369 (P.C.); Re Holder Investment Trust [1971] 1 WLR. 
583; Pennington Company Law (4th ed.), p. 580. 
45 Pender v. Lushington (1877) 6 Ch.D. 70; Carruth w. ICI [1937] A.C. 707, 


suggested 

py BS castes op: 629 based on that decision, does not go as far as Vinelott J. 
fiduciary towards rity 

are much greater, as was seon in 1887 (seo: 12 App.Cas. at p. 600), and as 


i 
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articles of association), the majority shareholders owe no fiduciary 
duties to- other members; they can even vote deliberately to place 
their company in contempt of court ‘*; they can trade their votes and 
arrange to vote entirely in their own interests.‘’ Such principles are 
paralleled in the common law of Commonwealth jurisdictions.“* 
The shareholder may vote to ratify a wrong which he committed in 
another capacity (e.g. a breach of duty as director); and he may so 
vote even if he is the controlling shareholder.“ 

Vinelott J. swept all this aside, asserting that the fons et origo of 
this line of authority, the Beatty case (where the director used cop- 
trolling votes to confirm a sale by him to the company), is not 
authority (as had been thought for nine decades) for the proposition 
that “a controlling shareholder who is also a director can by using 
his votes in general meeting confirm or ratify an act or transaction 
(not being of a fraudulent character or ultra vires) which was a 
breach of his duty as a director and thereby prevent the minority 
from bringing a derivative action.” * Between 1887 and 1980 the 
Beatty case has been universally thought to decide just that.“ More- 
over, in delivering the judgment of the Judicial Committee, Sir 
Richard Baggellay overruled the declaration by the Canadian 
Supreme Court: “if the transaction and act of the director are to be 
confirmed, it should be by the impartial, independent and intelligent 
judgment of the disinterested shareholders and not by the interested 
director who should never have departed from his duty.” 5 No doubt 


es BE ee 

can be judged by Perlman v. Feldman 219 F.2d. 173 (1955) and Jones v. AAmanson 

460 P.2d. 464 (1969). On the special facts of Pennell v. Venida Investments 

(unreported 1974) see S. Burridge (1980) 44 M.L.R. 40. 

RE Northern Counties Securities Ltd. v. Jackson and Stesple Ltd. [1974] 2 AN 
. 625. 

47 Greenwell v. Porter [1902] 1 Ch. 530; Puddephatt v. Leith [1916] 1 Ch. 200; 
Dominion Cotton Mills Ltd. v. Amyot [1912] A.C. 546; Ving v. Robertson and 
Woodcock (1912) 56 SJ. 412; Burland v. Earle [1902] A.C. 83 (P.C.); Musselwhite 
v. Musselwhite Lid. [1962] Ch. 964. 

4 See on Canada, S. Beck, Chap. 15, Vol. 1, Studies in Canadian Company Law 
(1967); and Vol 2 shld, (1973) Chap. 5; on Australia and other Jurisdictions, A. 
Afterman Company Directors and Controllers (1970), especially Chap. II; cf. 
Queensland Mines v. Hudson (1978) 52 A.L.J.R. 399. They were accepted with 
various Iimitations in some jurisdictions in the Unted States: see Smith v. Brown 
Borhek 414 Pa. 325 (1964); Boss v. Boss 200 A. 2d. 231 (1964); and generally 
Ballantine on Corporations (1946) pp. 176-179, 401-402. 

4° North West Transportation Co. v. Beatty (1887) 12 App.Cas 589 (P.C); 
Harris v. Harris, 1936 S.C. 183; Baird v. Baird, 1949 S.L.T. 368, See too Mason 
v. Harris, supra; note 42, 

[1980] 2 AN E.R. at 864. 

51 Sco eg. in England, in varlous decides, Lindley on Companies (1902 ed.), 
Vol. 1, p. 428 (stating the principle in this relatively new decision “as a matter of 
law as distinguished from conscience "); Stlebel’s Company Law and Precedents 
(1929), Vol. 1, p. 242; Gower, op. cit. p. 615; Gore Browne on Companies (42nd 
ed), p. 312; Pennington, op. cit. p. 580. 
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Vinelott J. would agree with that. But the Privy Council overruled 
it, because: “ every shareholder has a perfect right to vote upon any 
such question, although he may have a personal interest in the sub- 
ject-matter opposed to, or different from the general or particular 
interests of the company.” 


Consequences of the New Principles? 


Once he had weakened the very foundation stone, Vinelott J. was 
forced to rebuild much of the rest of the law. He cannot be criticised 
for not rewriting a textbook on company law; but the impact of his 
new principles, if adopted, on various areas must be considered. 
When, for example, can a director vote at a general meeting on a 
resolution under section 184 of the 1948 Act to remove him from 
the board? Do the new principles have any effect upon articles giving 
to such a director “ weighted votes ”? = As for earlier cases, the 
detailed reconsideration of Burland v. Earle **—apart from a re- 
pudiation of one of Lord Davey’s three propositions—is a relatively 
minor matter. But the “secret profit” case of Regal (Hastings) 
Lid. v. Gulliver * is crucial. Had not the Law Lords there held that 
the directors’ breach of fiduciary duty could have been set right by 
ratification? And had not everyone assumed that the directors pro- 
bably had voting control? Or if they had not, that they would not 
have been debarred from voting on a motion to ratify their “ secret 
profits ” made bona fide but in breach of duty? 

The escape route chosen by Vinelott J. is ingenious but astonishing. 
When Lord Russell of Killowen said that the directors could “ have 
protected themselves by a resolution (either antecedent or subse- 
quent) of the Regal shareholders in general meeting,” ** Vinelott J. 
asserts that he “contemplated” this might be done “ precisely 
because they had not control of the majority of the votes.” The 
decision would “otherwise conflict” with Cook v. Deeks."" But, 
whoever held voting control in the Regal case, are we now being 
asked to believe that Viscount Sankey, Lord Wright, and Lord 
Russell (with whom Lords Porter and MacMillan agreed) in making 
it clear that the directors would have been absolved by a share- 
holders’ resolution, actually forgot to add the rider: ‘‘ provided, of 
course, none of you votes as a shareholder”? Or: “ but not if your 
shares control the outcome of the vote ”? The action was, it is true, 





53 Seo Bushell v. Faith [1970] A.C. 1099 (FLL.). 

s4 Tho revision ([1980] 2 All E.R. pp. 862-864) of Lord Davey’s famous three 
tests [1902] A.C. 83, 93, is unconvindng. The “minor claims” in Burland v. 
Earle do not, {t is suggested, support Vinelott J. (at pp. 864-865); they were orders 
that he should account for funds and moneys owned by or owed to the company, 
within the “ corporate property ” heading. 

58 [1942] 1 All ER. 378; [1967] 2 A.C. 134n (H.L.). See supra, note 32. The 
Editor of the law report stated that the directors doubtless controlled the majority 
of voting shares: p. 379. 

86 Jbid. p. 389; p. 150. 

57 [1980] 2 All E.R. 862: (emphasis suppiled). 
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concerned with a secret profit of only £7,010 8s. 4d.; but the point 
of principle was of critical importance; and the eminent Law Lords 
did not approach their task in a slip-shod manner. If Lord Russell 
had meant to add the “ Vinelott-rider,” he would have done so 
explicitly. 

Finally, what would be the practical effects of the new principles? 
In large companies with hundreds of shareholders all with conflicting 
interests, their application would demand intellectual gymnastics of 
Olympic quality. But take a simple family company: H and W (the 
directors) own 1,000 voting shares each; and S and D 100 each. H 
inadvertently makes a secret profit in the course of his directorship 
and buys W a present with part of the proceeds. In general meeting, 
& resolution to ratify Hs peccadillo is objected to by S and D, who 
claim neither he nor W can vote as they are “interested ” parties, 
S and D also move a resolution that the company should bring suit 
against H and W. Who can vote on what? Vinelott J. himself 
accepted that it would not be “ easy,” on his view of the law, to see 
where the lines should be drawn. Should an action proceed against 
a director “liable for negligence” which resulted in a benefit to 
“his wife or a friend ”? ** He also left unanswered more fundamen- 
tal questions, When do shareholders’ interests “ conflict ” with those 
of the company? If H had used his secret profit on a present for his 
mistress, would W be entitled to vote even though she cared little for 
the commercial interests of the company but found it a useful vehicle 
of vengeance against H? Would we always need to inquire into the 
subjective motives of each of the shareholders voting? Moreover, 
can the articles of association still adjust the scope of directors’ and 
shareholders’ duties so as to displace, in whole or part, the new prin- 
ciples? Vinelott J. was obviously concerned about this, as shown in 
his adverse reaction to the notorious Article 84 of Table A.” 


Conclusion 


It is true that for decades attempts to carve a path through the 
thickets of Foss v. Harbottle have met with obstacles." One reason 
non a ee ee 

40 Ibid. p. 869. See too B. Rider, op. cit. [1978] CLJ. at p. 286 


5° Ibid. pp, 879-880. Compare heterodox concern about Table A by C. Baker 
TRTI J.B.L. 181, and J. Birds (1976) 39 M.L.R. 394, with the orthodox presenta- 
sweep 


more stress laid upon a business “ opportunity ” than on “ information” 
as corporate property Cook case involved the former; Rega! the latter. But 
the standard of the s obligation to account must surely, in times when 
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is that this is not just an obscure Rule with a Dickensian name (as 
was once thought); its tentacles creep into every part of company 
law. Surely it is better for judges to develop existing principles, 
especially (in the case of derivative actions) the “ corporate oppor- 
tunity ” principle, rather than take on the task of legislative recon- 
struction of the whole edifice. Laskin J. (as he then was) in the 
O’Malley case illustrated the way in which such developments can 
combine reasonable certainty with progressive evolution, in the best 
tradition of the common law.** 

By contrast, the new principles advanced by Vinelott J. are 
replete with uncertainty; an invitation to costly litigation; and not 
necessarily more likely to bring rogue directors to book. We must 
hope that Prudential (No. 2) will be remembered for its skilful 
development of procedure; for its ratio decidendi; but not for its 
obiter dicta which seem, with respect, to be wrong in Jaw and in 


cy. 

But at the end of the day, that is all rather technical. The litiga- 
tion in Prudential (No. 1) and (No. 2), with four silks and seven 
juniors engaged in court for 80 days, must have incurred costs of at 
least £500,000. That money would surely have been better spent on 
a small Companies Commission dedicated (in co-operation with the 
“voluntary ” bodies in the City) to exposing and stamping out 
company fraud.*? 

W. 


INJUNCTIONS AND THE PUBLIC INTEREST 


Tae recent decision of the Court of Appeal in Kennaway v. Thomp- 
son? raises a number of points of interest concerning the award of 
injunctions in cases of nuisance. The defendants, representatives of 
the Cotswold Motor Boat Racing Club, had been held liable in 
nuisance, by Mais J. at first instance, for noise emanating from 
motor-boat race meetings which had been held on a man-made lake 
situated close to the plaintiffs house near Fairford in Gloucestershire. 





Studies in Canadian Company Law (1973), Chap. 5, replying to G. Jones (1968) 84 
L.Q.R. 472. See too supra, notes 31 to 33, 

#1 Canadian Aero Services Ltd. v. O'Malley (1973) 40 D.L.R. 3d. 371, especially 
391; an clement of reasonableness in use of such “ opportunity ” by the director is 
introduced by Laskin J. See too Consul Development Property Ltd. v. DPC Ltd. 
(1975) 49 A.L.I.R. 74; Industrial Development Consultants Ltd. v. Cooley [1972] 
2 All E.R. 162 (Roskil J. blending " opportunity” concepts with the rule about 
conflict of interest and duty); Abbey Glen Property Corpn. v. Stumborg (1978) 85 
DL.R. 3d. 35 (W. Bratthwaite (1978) Can BusL.J. 210), and S. Beck (1975) 52 
Can.B.R 771 (who probes incistvely into the relationship of the O'Malley decision 
to various earlier autboritics). 

62 Contrast the “ Wilson’? Committee’s failure to apprectate the need for such a 
body: Report (Cmnd. 7937) Chap. 22, with the compelling case made by T. Hadden, 
op. cit. supra, note 3. The Government's Companies Bill, 1981, will provide 
inspectors with powers (to demand bank accounts, otc.: clause 
44) which arguably should be in the hands of persons for whom some public 
accountability exists or even, of a company quango. 

1 [1980] 3 W.L.R. 361. 
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Mais J. had described the nuisance as “ quite intolerable and wholly 
unreasonable ” ° and awarded the plaintif £15,000 damages for 
future interference, But his lordship had refused to grant an injunc- 
tion actually to restrain the holding of the races, largely because of 
the “considerable public interest” which existed in the Club and 
the fact that members of the public attended its meetings “in large 
numbers.” The defendants accepted the finding of liability against 
them but the plaintiff appealed against refusal of an injunction. The 
Court of Appeal, in a single judgment of the court,? allowed the 
appeal and granted an injunction, albeit one which was carefully 
limited in its terms. 

In the earlier case of Miller v. Jackson,‘ which concerned the 
escape of balls from a village cricket pitch to the detriment of house- 
holders living nearby, Lord Denning M.R. had suggested that the 
court should attach greater weight than formerly to the public 
interest, as against the private interest of the plaintiff, in resolving 
nuisance cases.‘ In the case itself the Court of Appeal, by a 
majority, refused an injunction to close the cricket club, because 
of the interest in it of the inhabitants of the village, and confined the 
plaintiffs to damages for the nuisance which they would continue to 
suffer. In Kennaway v. Thompson, however, the Court of Appeal 
treated Lord Denning’s observations in the earlier case about the 
priority of the public interest as obiter and decided not to follow 
them. It is respectfully submitted that they were right to do so. 
Although the public interest has always been a relevant factor in 
injunction cases,’ the traditional approach seems to have been to 
regard it as one which could only very rarely be allowed to deprive 
the plaintiff of an effective remedy.’ The balancing of public and 
private interests on a broad basis involves the making of policy 
decisions for which the courts are not equipped. Legislative protec- 
tion should be sought where essential activities are involved.* 

The precise reasoning of the Court of Appeal in Kennaway v. 
Thompson is not, however, free from difficulty. In awarding damages 
at first instance Mais J. had exercised the jurisdiction originally con- 


ee E, 

3 Quoted in the judgment of the Court of Appeal: [1980] 3 W.L.R. at p. 364D. 

* Lawton and Waller L.JJ. and Sir David Cairns. 

4 [1977] QB. 966, Noted by the present writer in (1978) 41 MLR. 334. 

5 Seo [1977] Q.B. at pp. 981G-982B. 

$ See Spry, Equitable Remedies (1971) at pp. 364-365. 

T See Att.Gen. v. Birmingham Corporation (1858) 4 K. & J 528, See also 
Bellew v. Cement Ltd. [1948] LR. 61. Cf. Raphael v. Thames Valley Railway Co. 
(1867) LR. 2 Ch.App. 147 (specific performance). Injunctions against proven 
nuisances were refused, largely on grounds of public interest, in Lillywhite v. 
Trimmer (1867) 36 L.J.Ch. 525 and Wandsworth Board of Works v. London & 
South Western Ry. (1862) 31 L.J.Ch. 854, but in both cases the degree of inter- 
ference was relatively trivial. It is possible that more weight is given to the public 
interest In Canada: see Boitom v. Ontarto Leaf Tobacco Co. [1935] 2 DL.R. 69 
(infunction refused against a factory on the ground that its closure would increase 
unemployment). 

8 Seo Att_Gen. v. Birmingham Corporation (1858) 4 K. & J. at p. 541, per 
Page-Wood V.-C." 
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ferred upon the court by the Chancery Amendment Act 1858 (popu- 
larly known as Lord Cairns’ Act) to award damages in lieu of an 
injunction. In the well-known case of Shelfer v. City of London 
Electric Lighting Co.," however, the Court of Appeal emphasised 
that the jurisdiction conferred by the Act was to be invoked spar- 
ingly and should not be used lightly to deprive plaintiffs of effective 
vindication of their legal rights by way of injunction. The restrictive 
principles laid down in Shelfer’s case, which appeared to confine the 
jurisdiction largely to “ trivial and occasional nuisances,” *° had not 
been satisfied in the instant case and the Court of Appeal held that 
it necessarily followed that the plaintiff was entitled to an injunc- 
tion.’ It is submitted that this was a non sequitur. It is wrong to 
suppose that, wherever the Shelfer conditions are not satisfied, the 
plaintiff may expect to be awarded an injunction virtually as of right. 
A plaintiff may still be deprived of an injunction in such a case on 
general equitable principles * under which factors such as the public 
interest may, in an appropriate case, be relevant. It is of interest to 
note, in this connection, that it has not always been regarded as 
altogether beyond doubt whether a plaintiff who does thus fail to 
substantiate a claim for equitable relief could be awarded damages 
under Lord Cairns’ Act “in lieu” of an injunction for which he 
would not have qualified. But it now seems to be clear that proof 
of a mere cause of action (or, in qula timet cases, potential cause of 
action) at common law for nuisance will be sufficient to bring the 
powers of the court under the Act into play.“ If this is correct, the 
limiting conditions laid down in the Shelfer case must be confined 
to situations in which, but for the statutory jurisdiction, the plaintiff 
would have enjoyed a clear and legitimate expectation that equitable 
relief would be granted to him. The conditions are not a comprehen- 
sive statement of the situations in which the jurisdiction to award 
damages under the Act can be exercised.*° Mais J. must have 
assumed that this was the position and, on this point, the reasoning 
underlying his judgment is to be welcomed. 

The final point upon which Kennaway v. Thompson is of interest 
concerns the form of the order itself. Although in granting an in- 
junction the court is free to make its order in whatever form it 
considers appropriate it is usual in nuisance cases for fairly general 
language to be used, and for the order to conclude with a phrase 





3 [1895] 1 Ch, 287. 

10 [1895] 1 Ch. at pp. 316-317, per Lindley L.J. See also per A. L. Smith LJ. at 
pp. 322-323 

11 See [1980] 3 WLR. at 3668. 

13 See Redland Bricks v. Morris [1970] A.C. 652. 

13 See Proctor V. Bayley (1889) 42 Ch.D. 390, 401, per Fry L.J. Seo also Lavery 
v. Pursell (1888) 39 Ch.D. 508, 519, per Chitty J. (pecie eae 

14 Cj, dicta per Golf and Buckky LJJ., dealing with the analagous case of specific 
performance, in Price v. Strange [1978] Ch. 337. See also Spry, Equitable Reme- 
dies (1971) at p. 534; Jolowlcz, “ Damages in Equity—A Study of Lord Cairns’ Act ” 
0379 ee OLI. 224, 241 et seq. 

15 See per Romer LJ. in Fishenden v. Higgs and Hill (1935) 153 L.T. 128, 141. 
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simply enjoining the defendant “ not to cause a nuisance” or with 
similar words to the same effect.?* In part this apparent vagueness is 
to avoid oppression against the defendant, but an injunction in 
specific terms could also be inconvenient to the plaintiff if it 
enabled a scheming defendant, acting in bad faith, to claim that he 
had complied with the letter of such an order while ignoring its 
spirit." In Kenmaway v. Thompson, however, one of the factors 
which induced Mais J. to refuse an injunction was that the vagueness 
of an order in the usual form “ would only lead to further litiga- 
tion.” ** Cases of this kind invariably raise difficult questions of 
degree, and it was assumed that a certain level of activity could be 
permitted to the Club which would not interfere with the plaintiff to 
such an extent as to constitute an actionable nuisance. In formulating 
the injunction the Court of Appeal attempted to lay down the permis- 
sible level in specific terms. The number of events which could be 
held, the number of weekends per season that could be used, the 
noise level in decibels of the boats employed and, for water-skiing, 
the number of boats which could be used at any one time, were all 
carefully regulated.}* The case therefore provides an unusual 
illustration of the wide scope and utility of the injunction as a remedy 
in nuisance cases. 
R. A. BUCKLEY 


DAMAGES FOR FAILED ABORTION 


Can the birth of a healthy, normal child ever give rise to a successful 
claim for damages at the instance of its mother against a medical 
practitioner? The recent decision in Sciuriaga v. Powell’ gives an 
unequivocally affirmative answer to this novel question, and in so 
doing is the first case in this country in which a court has awarded 
damages in respect of a negligent act giving rise to the birth of a 
child.” 

In 1972 the plaintiff, a young unmarried girl, became pregnant 
and was referred to the defendant, a general practitioner with parti- 
cular experience in gynaecology, with a view to having the pregnancy 


16 See per Lord Everahed M.R. in Thompsons Site v. Costaki [1956] 1 W.L.R. 
355, 340 Qnterlocutory injunction). Seo also per Donaldson J. in Shoreham-By-Sea 
UDC. Y. Dolphin Canadian Proteins (1972) 71 L.G.R. 261, 268. 

17 CH. Soltau vV. De Held (1851) 2 SimN.8, 133, 152-153, per Kindersley V.-C. 

18 See [1980] 3 W.L.R. at p. 364E. 

19 See [19801,3 3 W.L.R. at p. 367. 

1 Queen's Bench Division, May 18, 1979, Pee No. 1978/NJ/2@2; (1979) 
76 LS.Gax. 567. The defendant's appeal, confined to the imus of quantum, was 
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terminated. The defendant agreed to perform a legal abortion for a 
fee of £150 and the operation was subsequently carried out, at which 
time the plaintiff was approximately seven weeks pregnant. Un- 
fortunately the abortion operation proved to be unsuccessful, preg- 
nancy continued, and the plaintiff eventually gave birth to a healthy 
child. Nearly four years after the operation, the plaintiff raised an 
action against the defendant for breach of contract, claiming dam- 
ages for the alleged breach of an implied term to exercise reasonable 
skill and care in the performance of the operation and of post-opera- 
tive procedures. The plaintiff's claim was successful and she was 
awarded damages totalling £18,750, representing loss of earnings 
(actual and prospective), pain ‘and suffering, mental anxiety and 
distress,’ and impairment of marriage prospects. The defendant’s 
appeal, which was confined to the issue of quantum, was partially 
successful, the Court of Appeal reducing the award of damages to 
£14,000.* 

The trial court held that the failure of the operation was due to 
the defendant's failure to exercise reasonable care; instead of per- 
forming a proper abortion, the defendant had negligently perforated 
tissues surrounding the womb or passages outside the womb and had 
removed non-foetal material. The court also held that the defendant 
had failed to exercise reasonable care in that, on realising that the 
tissue which had been aspirated was non-foetal, he failed to inform 
the plaintiff of this fact and to perform, or even recommend, further 
examination of the plaintiff for the possibility of a continuing 
pregnancy. 

It was argued on behalf of the defendant that, since the plaintiff 
had become aware of her continuing pregnancy by the end of June 
1972 at the latest, her claim was time barred as proceedings had not 
been initiated until February 1976." The court resolved this issue in 
the plaintiffs favour, concluding that, under section 2A (6) (5) of 
the Limitation Act 1939, the limitation period had begun when the 
plaintiff acquired knowledge, not merely of the failure of the opera- 
tion, but also of the specific negligent acts of the defendant which 
had resulted in the continuance of the pregnancy.‘ Since the plaintiff 
had not acquired such knowledge until 1975, her action was not 
time barred. Watkins J. also observed that, even if the plaintiff's 
action had been time barred under section 2A of the Act, he would 


Ear 1:13. not expressly pac rapa rl deg aseTi fom 


not 
was satisfied that the perceived risk to the plaintiff’s mental health had not materia- 
Used by the date of the trial. 
4 Court of Appeal, July 24, 1980, Transcript No. 1980/597. 
5 Limitation Act 1939, s. 2A, as substituted by the Limitation Act 1975, s. 1, 
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have “ without hesitation ” exercised his discretion under section 2D 
of the Act’ and allowed the action to proceed. This decision was 
based, in part, on the fact that the defendant had wilfully deceived 
the plaintiff in his explanation for the failure of the operation. 

One further argument advanced on behalf of the defendant was 
that the effective cause of the plaintiff's continuing pregnancy was, 
not the failure of the abortion operation, but rather her own decision 
not to undergo a repeat operation. Watkins J., in dismissing this 
submission, concluded that the plaintiff had remained willing to 
submit to a second operation up until the fourteenth week of preg- 
nancy. However, the court did not then go on to consider the fact 
that the plaintiff had refused the offer of a repeat abortion during the 
twenty-second week of pregnancy. It seems to be implied, however, 
in an earlier part of the judgment that, since an abortion operation 
at that later stage of pregnancy would have involved a much greater 
risk to the plaintiff's health, she had not acted unreasonably in 
declining a second operation.’ It is regrettable that the court did not 
discuss this issue in greater detail since it has a direct bearing on the 
question of mitigation of loss. The judgment provides no indication 
of the degree of risk to maternal health involved in an abortion 
operation performed during the twenty-second week of pregnancy, 
nor does it mention the fact that such an operation would be legal 
under the Abortion Act 1967. 

One point which was not raised relates to the plaintiffs decision 
not to offer the child for adoption. Could this decision be regarded as 
constituting a failure on the plaintiffs part to mitigate her loss, in 
particular her loss of earnings and impairment of marriage 
prospects? This argument has been canvassed by defence counsel in 
several cases in the United States but has been firmly rejected by the 
courts.” The basis for such rejection has been the view that the plain- 
tiff is only required to take reasonable steps to mitigate her loss and 
that to oblige her, under threat of reduction of damages, to offer the 
child for adoption would not be reasonable. It is thought that, had 
the point been raised in the instant case, Watkins J. would bave 
reached the same conclusion. 

The most interesting aspect of the case lies in the court’s treat- 
ment of the question of public policy. It was argued by defence 
counsel that it was “ repugnant to people’s sensibilities and wholly 
wrong ” for damages to be awarded in such a case. The court dis- 
missed this argument on the grounds that, although public policy 
could in some cases be used to deny recovery of damages, no 
authority existed for the proposition that this could be done in a 





T As substituted by the Limitation Act 1975, s. 1. 

3 Seo Official Transcript at p. 9. 

® See Troppi v. Scarf, 31 Mich.App. 240, 187 N.W. 2d 511 (1972); Adartineau V. 
(Ries he Bie DO Dea y Salheater Clinic, 260 N.W. 2d 
re amma Ziemba v. Sternberg, 4 5 App.Div. 2d 230, 357 N.Y.8, 24 265 


218 THE MODERN LAW REVIEW [VoL 44 


case of breach of contract in which the contract itself was not con- 
trary to'public policy.!° Once again it is regretable that the court 
did not discuss this issue in greater detail and give more consideration. 
to the policy issues involved. One has only to consider the plight of 
a plaintiff suing a solicitor/advocate for breach of an implied con- 
tractual term to conduct litigation with reasonable care, to realise. 
that contractual damages can in fact be denied on grounds of public 
policy notwithstanding that the contract itself is unimpeachable.” 

The issue of public policy has frequently been at the centre of 
discussion in the cases which have arisen in other common law juris- 
dictions, involving this type of claim for damages. Such cases have 
originated almost exclusively in the United States. Although there 
have been relatively few American cases dealing with unsuccessfut 
abortion operations," damages have been claimed in over 100 cases. 
involving analagous situations. Most frequently, these cases have 
stemmed from unsuccessful sterilisation operations, although failure 
of other forms of contraception due to the alleged negligence of the 
defendant have occasionally given rise to litigation.” 

The one feature that forms a marked contrast between the instant 
case and many of its American counterparts is the relative ease with 
which the court dismissed the public policy argument. The action for 
“ wrongful birth ”—as it is termed in the United States—has had to 
contend with many public policy barriers erected by courts convinced 
of the “ overriding benefits of parenthood.” This attitude is epito- 
mised in the majority judgment in Terrell v. Garcia in 1973 ": 

“[TjJhe satisfaction, joy, and companionship which normal 
parents have in rearing a child make such economic loss 
worthwhile. These intangible benefits, while impossible to value 
in dollars and cents, are undoubtedly the things that make life 
worthwhile. Who can place a price tag on a child’s smile or the 
parental pride in a child’s achievement?... Rather than 
attempt to value these intangible benefits, our courts have 
simply determined that public sentiment recognizes that these 
benefits to the parents outweigh their economic loss... .” 


It is submitted that at least two reasons can be advanced to explain 
this contrast. First, although the American courts were at first 
reluctant to hold that damages could be recovered in this context, 
this attitude has gradually changed and now it is widely accepted 
that such claims do not contravene public policy. This change in 


10 See Official Transcript at p. 33. à 
11 See tho obiter dicta of the House aris m -AN N. Sidney, Miichel A 
Co. [1980] A.C. 198 and In Rondel v. Worsley [1969] 1 A.C. 191 

12 Seo e.g. Stille v. Gratton, 55 Cal.App. 2d 698 (1976); Wilczynski v. Goodman, 
391 N.E. 2d 479 (TL App.Ct, 1979); Koehler v. Schwartz, 413 N.YS, 2d 4@ 
(Sup.Ct-App.Dir. 1979); Olson v. Adolzen, 558 S.W. 2d 429 (Tenn. 1977). 

13 See generally Annot, “Tort Liability for Wrongfully Causing One to be 
Born,” 83 ALR. 3d 15 (1978); fo ‘Liability for Failure of Birth Control 
Methods ” (1976) 76 Colum.L.Rev. 1 

14 496 S.W. On 194 at pe LOB Chex. Ct Cty App. 1973). 
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attitude is undoubtedly attributable in part to a growing acceptance 
of contraception and abortion and to an awareness that the birth of 
a child is not necessarily a “blessing” for the parents. Thus, 
although the instant case is one of the few of its kind to have reached 
the courts in this country, the climate of public policy has changed 
considerably since the days when such cases were first beginning to 
appear in the American courts.** 

Secondly, many of the public policy arguments that have been 
raised in this context by courts in other jurisdictions have related to 
one particular item in the plaintiffs claim for damages, namely, a 
claim for the economic cost of raising the child to the age of 
majority. Once again, although American courts were at first 
reluctant to admit such a claim, substantial sums are now being 
awarded under this head of damages. 

The- plaintiff in the instant case did not claim damages for the 
economic cost of raising the child, notwithstanding that such cost 
is, of course, considerable. One can only speculate as to the court’s 
reaction had such a claim been submitted. There is, however, an 
indication in the Court of Appeal’s consideration of the case that 
public policy may well have a role to play in determining the out- 
come of future “ wrongful birth” cases. In the course of his judg- 
ment Waller L.J. observed that '*: 

“ [counsel] for the plaintiff (respondent) concluded her sub- 
mission by reminding the court that it should ignore policy 
considerations when ing with this case, and in agreeing the 
figures proposed by my Lord I have ignored those considera- 
tions. In doing so I must not be taken as assenting to the view 
that they would be irrelevant in every case.” 


In the present writer’s view, it is likely that courts in this country 
will be attracted to the conclusion, at least in the foreseeable future, 
that public policy considerations preveat a plaintiff in the present 
context from recovering damages for the economic cost of raising 
the child. In all probability we shall not have long to wait before 
discovering the judicial attitude to such a claim, since the decision 
in the instant case may well generate further litigation in this novel 


area of the law. G Roane 


THE CHECK-OFF AND THE PROBLEM 
OF THE POLITICAL LEVY 


Many trade unions now collect dues by means of the check-off; in 
other words employers agree to deduct the dues from their employees’ 


15 See, however, Doiron v. Orr (1978) 86 D.L.R. Gd) 718 (Ont. High Ct.), one 
of the few Canadian cases to have considered a claim for damages arising from tho 
birth of a child, The court described the plaintiffs claim for the economic cost of 
raiding the child as ‘ grotesque.” Cf. Cataford v. Moreau, discussed in (1979) 57 
Can. Bar. Rev, 88. 

16 Court of Appeal Transcript No. 1980/597, at p. 21. 
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wages and transfer the money to the union of which these employees 
are members. As the Donovan Commission recognised, this method 
of collection has obvious advantages for trade unions, providing them 
with “a steady and assured income” and eliminating “the need 
for personal collection of subscriptions, which is often a time- 
consuming task, unpopular among the voluntary workers who do 
it... .””* However, many employers are only willing to extend check- 
off facilities where the dues of union members are fixed and regular. 
In most unions the political and general contributions are compounded 
in a single levy, and in many cases the political element is not a 
fixed weekly or monthly sum; rather, it may.be a portion of the first 
or the last contribution in each quarter. 

Because employers are generally unwilling to programme their 
computers so that, in the weeks when the political contribution is 
due, a smaller sum may be deducted from the wages of an employee 
who is exempt from paying the political levy of his union,? many 
unions have responded by requiring contracted out members to 
have the political levy deducted from their wages; the unions then 
arrange for the money to be refunded to the members concerned. 
In Reeves v. TGWU,* in an appeal from the Certification Officer, the 
EAT was faced with the argument that this practice of rebates was 
in breach of the union’s political fund rules, first because the exempt 
member was not thereby relieved from payment within terms of the 
rules, and secondly because the exempt member was placed at a 
disadvantage contrary to the rules. By the union’s rule 24.7, an exempt 
member is relieved from payment of 8p of the first weekly contribu- 
tion in each quarter; the rule also provides that “ such relief shall 
be given as far as possible to all members who are exempt on the 
occasion of the same periodical payment.” Rule 24.8 provides, so 
far as relevant, that exempt members shall not be excluded from 
any benefits of the union, “or placed in any respect either directly 
or indirectly under any disability or disadvantage as compared with 
other members of the union.” ¢ 





1965-68, Cmnd. 3623, para. 719. 

3 The right to contract out of paying the political levy is provided by the Trado 
Union Act 1913. A union which adopts the political objects regulated by 
(see s. 3 (3)) must also adopt political fund rules which comply with the terms of 
the Act. The Certification Officer maintains model rules for this purpose which ere 

adopted by unions with political fonds. 

3 [1980] IR.L.R. 307. 

4 Similar provisions are to be found in the political fond rules of all other unions 
which have such rules, Theso two rules comply with the terms of ss. 6 and 3 (1) (b) 
respectively of the T.U.A. 1913. 

5 [1979] LR.L.R. 290. See also McCarthy v. APEX [1979] LR.L.R. 255, and 
Cleminson v. POEU [1980] LR.L.R. 1. 
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under the rules.* The EAT construed rule 24.7 to mean that for each 
periodical payment to the union, relief must be given as far as possible 
in respect of the political contribution when the periodical payment 
is made. But in cases where this is not possible, for example because 
of the operation of the check-off, it was held that the rule did not 
preclude the use of rebates, although the tribunal expressed the view 
that these should only be paid in arrears if for some reason it was 
not possible to do so in advance. The EAT also held that neither 
method of rebating placed exempt members at a disadvantage in 
breach of rule 24.8., concluding that a disadvantage must be 

“ material ” to be in breach of the rule, It was held that money paid 
in advance would not be regarded by the ordinary man as a material 
or substantial disadvantage; it was also held that rebates in arrears 
involve no disadvantage if the money is repaid to the exempt 
member as soon as reasonably possible, even though such practice 
requires the exempt member to pay over money to the union con- 
trary to his wishes.’ 

The flexibility which the decision of the EAT brings to this 
question, in allowing the rebate to be paid in arrears in some circum- 
stances, is a welcome development. Although it is generally true that 
there seems no reason why rebates should not be paid in advance, 
there are several circumstances in which this would be difficult. The 
political fund rules of most unions provide: 

“On eing Taoa of exemption], a member shall be exempt, 
so long as notice is not withdrawn, from contributing to the 
fund as from the first day of January next the 
notice is given, or, in the case of a notice given within one 
month after the date on which a new member is admitted to 
the organisation is supplied with a copy of those rules under 
Rule 12 hereof, as from the date on which the member’s notice 

is given.” * 
One difficulty which arises bere relates to the member who gives 
notice towards the end of the fourth week of his membership of the 
union. He may already have given his consent to the check-off which, 
moreover, may already be operating in his case. Yet he will be en- 
titled to be relieved from payment of the political levy immediately 
even though, depending on its administrative practices, the union 





è It should also be noted that another, much different point was raised before 
the EAT which had not arisen before the C.O. This was the argument that the 
practice of rebates contravened the Truck Act 1831, s. 2, 3. Tho EAT concloded 
thet this was a matter for the courts, not for tham. However, tt 4s difficult to 

on. 


Rule 12 provides that new members should be supplied with a copy of the 
roles “forthwith ” following their admission to membership. 
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cannot possibly arrange for a rebate at such short notice. Another 
problem with rebates in advance relates to notices of exemption given 
after the four week period has elapsed. The rules of most unions 
provide that notices given after the first month of membership 
become operative from the following January. Yet, it may be difficult 
for a union to arrange for a rebate in time if the exemption notice is 
not given until the end of December; in some unions the rules provide 
that a portion of the first contribution of each quarter is a contri- 
bution to the political fund.” 

It could be argued, of course, that these difficulties are not fatal 
to the effective operation of a system of rebates in advance. Unions 
could respond to the first problem by postponing the implementation 
of the check-off in the case of new members for a period of about 
six weeks from the commencement of employment.” In relation to 
the second problem, unions could change their rules so that the 
political contribution is deducted from the last rather than the first 
quarterly contribution." But while the C.O.’s view could thus have 
been upheld without any substantial inconvenience to the unions, 
it is perhaps difficult to justify any requirement that unions should 
alter their existing arrangements. Thus, even if the exempt member 
Fe es ee ek is cs oe 

receive a rebate in arrears, it is important to note that 
epics ol a in ie oi ce et cae GG Gea 
place all contributions into the general fund until the end of each 
quarter when money would then be allocated to the various funds 
for which it was collected. Thus, the exempt member would never 
make a contribution to the political fund and would never be in the 
position of financing his union’s political activities; he would get his 
money back, and would have an effective remedy via the C.O. if 
the union was difficult or dilatory in the matter. 


Kerra EWING 


DEDUCTING BENEFITS FROM DAMAGES: THE ONLY CONSISTENTLY 
LoaicaL CONCLUSION 
GuHULAM Nani was injured at work in an accident caused by a 
breach of statutory duty on the part of his employers. Smith J. 
assessed as £4,724 his loss of earnings up to the date of trial but 
deducted from that figure £1,062, the sum which Mr. Nabi had re- 
ceived by way of unemployment benefit. The issue for the Court of 


® Seo e.g. EETPU, r. 28 (8); TGWU, r. 24.7; TSSA, r. 45 (7). 


10 It may be noted that some -oft that the check-off 
will not apply to a new employee until the beginning of the first quarter from the 
commencement of his employment. Ses e.g. AUEW Section) Model 

on the Deduction of Trade 

11 This is for in some unions. See GMWU, 56 (7); 


problems would be to enable local offices: to pay the refund. 
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Appeal in Nabi v. British Leyland (U.K.) Ltd.1 was whether that 
deduction was rightly made. 

The relationship between the compensation for personal injuries * 
provided by the law of tort and that provided by the social security 
system has always been a far from happy one. Beveridge recognised 
the problem of overlap * and the Monckton Committee * was speci- 
fically established to offer suggestions for rationalisation. In the 
event * that Committee was split: a majority, following Beveridge, 
advocated the full deductibility of social security benefit from per- 
sonal injuries awards; a minority advocated that such state benefits 
be ignored when the courts make their calculations. Parliament 
enacted by way of compromise section 2 (1) of the Law Reform 
(Personal Injuries) Act 1948 which requires that one half of certain 
benefits paid or payable over a period of five years be deducted. 
The benefits now covered by this provision * are sickness benefit, 
invalidity benefit, non-contributory invalidity benefit and injury and 
disablement benefits. All these are specifically designed to compen- 
sate a sick or injured person for loss of income and are commonly 
claimed by those who obtain an award of damages. But other benefits 
are also occasionally claimed by such-persons: in particular a person 
may lose his job (perhaps on grounds of his lower efficiency) after 
suffering an injury while retaining or later regaining fitness for 
employment—in which case he may be entitled to unemployment 
benefit. Many, especially those who are the victims of long-term 
unemployment, must rely on supplementary benefit (though the 
introduction of benefits like non-contributory invalidity benefit has 
hopefully obviated this reliance in some cases of persons who are 
sick or have been injured). In addition mobility and attendance 
allowances have been especially designed to help the disabled of 
whom some at least are accident victims. No legislative provision 
has been made concerning the deductibility of these or other 
benefits. 

In the present case the Court of Appeal was concerned with the 
problem only in so far as it relates to unemployment benefit, 
though many of the relevant arguments bear also on the position of 
other benefits. A number of points may be (and have been) made 
against the deductibility of unemployment benefit of which the 
following are among the more obvious. A first argument is that this 
benefit is essentially a proceed of insurance and forms part of the 
provision made by the injured person at his own expense for the sort 

1 [1980] 1 WLR 529, 

1 This note is concerned only with cases of personal injury: s. 4 of the Fatal 
Accidents Act 1976 provides that no social security benefits are deductible from 
awards under that Act. 


1 Report on Social Insurance and Aled Services, 1942 (Cmd. 6404). 
on Alternative Remedies, 


ê The original provision has been amended by Sched. 5, para. 1, of the National 
Insurance Act 1971 and by Sched, 2, para. 8, of the Social Security (Consequential 
Provisions) Act 1975. 


224 THE MODERN LAW REVIEW [Vol 44 


of mishap which has occurred: as such, it is argued, it should not 
go to reduce his award of damages. The proceeds of first party insur- 
ance are indeed not taken into account in the assessment of dam- 
ages,’ but surely national insurance contributions are incorrectly 
viewed as a form of personal insurance: employees’ contributions 
{which in any case are only one source of the fund’s income) are best 
seen as but one variety of general taxation. A second point made is 
that unemployment benefit is a form of State benevolence and that 
the non-deductibility of the proceeds of charity or benevolence was 
stressed by the House of Lords in Parry v. Cleaver.* But provided 
that one fulfils the entitlement conditions one has a right to State 
benefits: can they really be viewed as the proceeds of collective 
munificence? * A third argument asserts that a tortfeasor should not 
stand to benefit from the fact that social security benefits are paid to 
his victim. This ignores the very basic principle that the object of the 
law of tort is primarily compensatory and not punitive: moreover, 
few tortfeasors have to pay an award’ of damages personally. 
Fourthly it has been argued that Parliament may well have intended 
benefits to be payable in addition to any award of damages. Here the 
answer is surely that Parliament’s intention (if it ever had one) is 
impossible to divine. A fifth (and extremely weak) proposition is that 
the payment of benefit and the tortious act are not causally con- 
nected: this view, which is based on the discredited distinction 
between a causa causans and causa sine qua non and bears no 
philosophical scrutiny is often advanced alongside the insurance and 
benevolence points. It is also claimed that the amount of deduction 
would prove difficult to assess, especially in times of inflation when 
future levels of benefit are unclear. In the case of unemployment 
benefit, however, since entitlement ceases after one year the amount 
paid is almost bound to be exactly available before the stage of 
settlement, let alone trial. This objection may, however, carry more 
weight in respect of certain other benefits. A further argument 
advanced (only to be countered) by the Pearson Commission *° 
claims that deductibility would favour the single and childless as 
against the married parent: the Commission shows clearly that this 
effect is illusory rather than real. 

In the present case only the first two arguments were discussed 
and no concluded opinion on them was expressed. Brightman L.J. 





T Bradburn v. Great Western Railway Co. (1874) L.R. 10 Ex. 1. The Pearson 
Commission (Royal Commission on Civil Liability and Compensation for Personal 
Injury 1978, Cmnd. 7054) recommended that this continue to be the law: seo Vol 
1, paras. 513-516. 

® [1970] A.C. 1, e.g. by Lord Redd at p. 14. The fact that benevolence is from a 
public rather than a private source docs not militate against its non-deductibility: see 
Daish v. Wauton [1972] 2 Q.B. 262 (N.HLS. provision). The Pearson 
advocated that the proceeds of private benevolence continue to be left out of account 
(VoL 1, paras. 531-532) but favoured overruling Daish v. Wauton (para. 510). 

® In Parry v. Cleaver, Lord Redd (at p. 19) expressed the view that national insur- 
ance benefits could be regarded as a combination of insurance and benovolence, 

10 Vol, 1, para. 280, 


Mar. 1981] NOTES OF CASES ’ 225 


who gave the Court of Appeal judgment was content to observe that 
he recognised the force of the points but that the court had no 
grounds upon which to depart from the decision in Parsons V. 
B.N.M. Laboratories Ltd. where unemployment benefit had been 
held deductible from damages awarded for wrongful dismissal. This 
decision had been applied to the personal injuries setting in Foxley 
v. Olton™* and subsequently deductibility had been treated as the 
norm in a number of other personal injuries cases at first instance. 

Brightman L.J. did, however, feel that given the arguable incon- 
sistency between the decision in Parsons and the spirit if not the 
ratio of the decision of the House of Lords in Parry v. Cleaver the 
Parsons case should be reviewed either by the Lords or the Legisla- 
ture.** It is respectfully submitted that legislative review would be 
the better course of action since a full review of the law should 
include a reappraisal of section 2 (1) of the 1948 Act as well as a 
consideration of the full range of state benefits. 

As regards unemployment benefit, the Court of Appeal would 
seem in Nabi to have stated correctly the legal position. In favour of 
deductibility is the simple argument that damages are awarded to 
cover the victim’s loss. If a victim has received benefit to compen- 
sate him for being unemployed as the result of his injury then his 
loss is reduced to that extent. To allow double recovery places an 
unnecessary as well as an unjustified strain on the resources of 
society. 

After the present decision, however, one must still wonder 
whether a more generalised solution to the problem of overlapping 
benefits might not have been attempted. In the case of mobility and 
attendance allowances, the Court of Appeal has decided against 
deductibility..* As to supplementary benefit, Latey J., following 
Nabi, has recently made a deduction '*: earlier decisions, however, 
had gone both ways.™ Many of the points made in respect of unem- 
ployment benefit apply here too, though there are some different and 
some additional considerations. Supplementary benefits are payable 
while need continues, though once made the award may often 
constitute resources at a level which will operate to disentitle the 
victim from benefit. Future payments of supplementary benefits 


ee a 

11 [1964] 1 Q.B. 95. 

13 [1965] 2 Q.B. 306 (John Stephenson J.). 

13 e.g. Cackett V. Earl, The Times, October 15, 1976 (Milmo J) Shaw v. In 
sulation Co. Ltd. (unrep.) July 18, 1977 (Hollings J.). The Court of Appeal applied 
the deductibility rule in Cheeseman v. Bowaters United Kingdom Paper Mills Ltd. 
[1971] 1 W.L.R. 1773. 

14 Indeed leave was given for an appeal to the Lords though this was not subse- 
quently pursued. 

15 Bowker v. Rose, The Times, February 2, 1978. 

1¢ Plummer v. P. W. Wilkins and Son Ltd. [1981] 1 AD E.R. 91. 

17 In Cackett v. Earl, supra cit, Milmo J. deducted and this was the view taken 
(again by Milmo J.) in Sanger v. Kent and Callow [1978] CL.Y. 788. In favour of 

are Bamett v. Jackson [1976] I.C.R. 63 (Crichton J.) and Ruffley 
v. Frisby Jarvis Ltd. (unrep.) May 18, 1972 (Wili J.) as well as Foxley v. Olton, 
supra cit. 


Vat. 44 (2) 4 (1) 
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could, therefore, probably be left out of account and the process of 
deductibility could be very similar to that applied in cases involving 
recipients of unemployment benefit.'* Although mobility and atten- 
dance allowances are not income-replacement benefits they may still 
overlap with a tort award in that damages may be awarded for trans- 
port or nursing expenses. Surely, if such an item is included in the 
award of damages, full deduction of these benefits should be made. 

Such is the view of the Pearson Commission,’* which advocates 
full deductibility of benefits from the head of damages with which 
there is an overlap. The Law Commission, on the other hand, has 
advocated both the extension of section 2 (1) of the 1948 Act to cover 
all social security benefits ™® and leaving out of account all benefits 
not presently covered by the Act." The Law Commission’s view was 
that no acceptable solution would be entirely logical since “ the only 
consistently logical solution would be to take into account all bene- 
fits which would not have been received but for the accident.” * 
Such a solution is, in the present writer’s view, perfectly acceptable 
as well as logical. Since it will involve the repeal of section 2 (1) of 
the 1948 Act ™ it is, however, a solution which can come only from 


P. J. DAVES 





tho victim's condition, 
20 Law Commission Working Paper on Personal Injury Litigation and Assessment 
of Damages, 1971 (W.P. No. 41). 
31 Law Commission Report on that subject, 1973 (Report No. 56). 
128. 


para. 
23 There is nothing to be said in favour of the illogical compromise contained in 
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THE LAWYER AS HISTORIAN 


Mopern Lecat History. By A. H. MANCHESTER. [London: Butter- 
worths, 1980. pp. xxv and 419 including tables and index. 
£14-50 (cased), £9-75 (limp).] 


Lecar historians have tended to concentrate upon the medieval and early 
modern periods, Their interest has mainly been in enunciated changes in legal 
doctrine, and not in whether those changes made a substantial difference to 
litigants nor, except in a most general sense, in any connection between such 
changes and underlying social or economic forces. The discipline is “ formal,” 
stresses change rather than continuity and emphasises the autonomy of the 
legal system. The rare intrusion of statute can be accommodated as “ internal 
amendment to the body of custom in the king’s courts, and not as something 
outside and above it.” It is a self-contained disciplino. Of course, there are 
periods when outside pressures obtrude so much upon this autonomous system 
that legal historians are impelled to discuss legal and economic change (for 
example) in terms of cause and effect, and in doing so they write for a wider 
audience. For an example there is Professor Milsom’s The Legal Framework 
of English Feudalism; but it is an instructive example, for the more general , 
historians for whom Milsom is writing must, as he does, rely largely upon legal 
documentation out of which to construct a non-legal reality. The dissonance 
that one would expect is thereby reduced. 

Historlans of later periods have much more difficulty with the conjunction 
between legal and other change. Mr, Baker,? for example, recounts how Henry 
VII's Parliament used legislation not only to clear up doubts about the com- 
mon law but also to introduce change for social and political reasons, and in 
such precise language that lawyers had to begin to regard it as a new and 
different kind of law. Further, enough material survives for both the expressed 
and the undertying reasons for the passing of this legislation to be analysed, 
and enough is known of contemporary ethical and philosophical concepts for 
a cultural background to be constructed. But the impact of this new form of 
law upon the legal system as a whole is difficult to gauge, and the effect of 
the underlying social, economic or cultural factors upon the judges is practi- 
cally impossible to assess, not least because the judges are hardly ever reported 
as having discussed them. However, since the legislation was essentially con- 
servative in natore and was confined to relatively specific areas of activity, 
the remaining corpus of common law can still be seen as a relatively autono- 
mous system and studied as for earlier times. 

The increasingly tentative equation between “the law” and “the common 
law ” disappears during the nineteenth century, leaving historians with uncom- 
fortable choices. One approach would be to continue to investigate the judges’ 
behaviour in court, but to concentrate upon their ways of accommodating the 
new statutes and their methods of revising or reformulating common law rules, 
rather than upon the changing content of the rules. The idea would be the 
same, the study of the survival and evolution of judge-made law as a system, 
but there would be a recognition that the inputs into that system had changed 
in both quantity and form; however, the reasons for the change in the inputs, 
whether general or particular, need not be investigated.* Of course, a doctrinal 


1 8. F. C. Mikom, Historical Foundations of the Common Law, p. 146 (of a case 
in 1312), 

2 Selden Society (1977), Vol, 94, Spelman's Reports, Vol. I, pp. 28-51. 

3 Cf, A. W. B. Simpson, “ Innovation in Nineteenth Century Contract Law” 
(1975) 91 L.Q.R. 247. 
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history is still possible. But few arcas remain substantially untouched by the 
increasingly detailed hand of statute. Moreover, such a study might look little 
different from a text book on the modern law, many of which adopt an his 
torical perspective; it might be the same telescope, though viewed from the 
other end, The realist tradition invites an escape into an investigation of the 
judges’ real reasons, as opposed to their rationalisations, so as to relato (a 
favourite word) legal doctrine, the objective demands of underlying forces and 
the ethics and philosophy of the dominant class or classes. Recent writing, 
particularly by Professor Atiyah, suggests that the law of contract will be the 
testing ground for the coherence of this new discipline. 

Mr. Manchester’s approach is sometimes like Professor Atiyah’s but usually 
it is even wider. He is interested in change in legal institutions and in common 
law rules, but also, perhaps especially, in the changing content of statute law. 
However, the inclusion of statute law causes great problems, for unless tho 
book is to be mere legal genealogy—and it is not—it cannot just catalogue 
statutory change, it must also explain. The explanation leads into social, 
economic and political history, the history of ideas, the study of the great 
men involved, considerations of the structure of the legal profession, and much 
else besides. Even statutory changes that were claimed st the time to be 
merely technical—lawyers’ reform of lawyers’ law—must be investigated in this 
way, for claims by interested parties cannot just be taken at their face value. 
Moreover, some justification for this study must be advanced, because the 
unity of “the law” does not survive the supercession of common law by 
statute; statutes need have nothing in common with each other except that 
they aro statutes, And, even at this point, an historian might criticise the 
emphasis on change; might not legal continuity be as important,® or even more 
important in an age when so much else changed so quickly? Thus arlse prob- 
lems of selection of material, organisation and evaluation far more difficult to 
resolve than for earlier periods of legal history. 

Mr. Manchester’s solution is to concentrate upon areas of law of particular 
interest to lawyers, tied together by the unifying theme of “law reform.” The 
book’s first section tackles reforms in the courts and legal profession; there Is 
then a substantial section on criminal law and procedure, followed by chapters 
on contract law, tort law, property law, family law, capital formation law and 
labour law. The result is a series of very readable accounts of the development 
of the law in these various areas that will appeal to students beginning to study 
the corresponding areas of modern law. Mr. Manchester’s book will certainly 
feature prominently in first week reading lists for many law courses; and 
rightly so, for it contains just the mix of detail and generalisation thm is 
helpful at that stage. Tt is the book’s wider claims to be useful as a work of 
general legal history and, more importantly, to be a work of value to non- 
lawyers that will be examined in this review. 

Law reform, it is claimed, can be distinguished from “ legislative change ... 
directed rather at the reform of social institutions than at those areas of law 
and the legal system in which lawyers took a particular interest.” Further, in 
“ assessing the scope and extent” of law reform it is legitimate to exclude 
“the rash of trivial and plecemeal amendments” to the system and concen- 
trate upon “major and purposeful reforms.” Finally, lawyers may be par- 
doned, it is suggested, for looking (semble now) only at tho legal system and 
those areas of law in which they (meaning lawyers of another age) took a 





4 P, S. Attyah, The Rise and Fall of Freedom of Contract, reviewed by J. Baker 
(1980) 43 MLR. 467; M. Horwitz, “ The Historical Foundations of Modern Con- 
tract Law” (1974) 87 H.L.R. 917 and The Transformation of American Law; A. 
W. B. Simpson, “The Horwitz Thesis and the History of Contracts” (1979) 46 
U.ChLL.R, 533. 

5 Seo A. W. B. Simpson, “ The Survival of the Common Law System ” in Sweet 
and Maxwell, Then and Now 1799-1974. 
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particular intereet.* But there is not the slightest evidence that lawyers as 
such——and to have any meaning Mr. Manchester must mean lawyers as such— 
have ever had a particular interest in capital formation law, or criminal law, 
or divorce law until perhaps after World War I or, possibly, after the intro- 
duction of civil legal ald, or labour law until the legislation of the last 15 years 
Gf even then).’ Of course, there are now, and will from time to time have 
been, some lawyers professionally interested In some of these areas, along 
with others interested in taxation, the carrlage of goods, insurance, family 
trusts, exchange control, injuries at work and a host of other matters. Law- 
yers’ interests are too varied to form a basis for selection; wherever thero is 
law there will be lawyers interested in it. The market determines what areas 
of work are dominant. Moreover, unless one is writing a history of lawyers, 
rather than of law, it is invalid to confine one’s attention to the interests of 
such a narrow social and professional group, unless again, and this ts a point 
to be returned to, the notion of “law reform” is valid. First, however, wo 
must ask what underlies the selection of these particular areas of law for 
study. Its basis seems obvious; it reflects the dominant interests of university 
law teachers of the 1960s and 1970s. It is none the worse for that, provided 
it is realised that these subjects came to the fore for varied reasons; response 
to an increase in legislation, the ambition of younger faculty members to make 
their mark by developing new areas of study, increased opportunities for 
specialisation caused by post-Robbins expansion, an ideological commitment 

to the law of “ ordinary” people as contrasted with law for the rich and a 
similar belief that law as a social science could best be studied in areas 
where there might be accessible writing by scholars from other disciplines. 
However, what is thought to be important for mid-twentieth-century (mainly) 
middle-class law students may not have been important to lawyers or anyone 
else in the nineteenth century, nor need it be thought worth studying by his- 
torlans, Some theory of what was important in the nineteenth century must 
be advanced before a valid selection can be made. 

Mr. Manchester owes much to Dicey, whom he follows in believing that 
there was an age of laissez-faire during which the ideas of Bentham flourished. 
He considera the difficulty of attributing specific changes to Bentham’s 
influence, referring to the Parris/McDonagh/Hart controversy (though, oddly, 
not to Finer®, but seems unaware of the considerable volume of writing 
doubting the usefulness of laissez-faire as a label for any age.” Ho also uses 
the notion of “ opinion,” like Dicey, but without his careful explanation of its 
meaning.1° Mr. Manchester tends to use the term in a self-supporting way. 
Changes in legislation are explained to be the result of changes in opinion 
when the only evidence for the latter is the former. Sometimes evidence of 
changing opinion is adduced from travaux préparatotres, but that is open to 
the same objection. An example is his claim that “we have no more vivid 
illustration of the relationship between law and opinion than is provided by a 
study of the law regarding labour... ,”?1 when all the “ opinions ” discussed 
concern particular changes in the lew, and therefore illustrato mere circular 
Teasoning, except for a brief reference to employer hostility to some strikes 
in the 1860s and to the fanning of latent public hostility by the Sheffield out- 


$ Manchester, p. 402. 

T Especially as labour law ts “ defined” to exclude Hebiity for accidents at work, 
seemingly without realising the significance of the omission. 

8 Finer, “The Transmission of Benthamite Ideas 1820-50,” in G. Sutherland 
(ed.), Studies in the Growth of Nineteenth Century Government, See also Wiliam 
Thomas, The Philosophic Radicals. 

® Seo eg. A. J. Taylor, Laissez-Faire and State Intervention m Nineteenth 
Century Britain. 

10 A. V. Dicey, Law and Opinion in England During the Nineteenth Century, 
Lectures J and I. 

11 Manchester, p, 327. 
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Tages. Why this too did not constitute “opinion ” and therefore impede legis- 
lation is not examined; nor is the question whether changes in opinion repre- 
sented changes in the opinions of the same class of persons, or whether it was 
the opinions of different classes at different times that were influential and, 
if so, why; nor is the basic question of the relevance of “ opinion” faced— 
could it not be argued that the histary of labour law in the nineteenth century 
reflects changing economic power, resulting in changing political power rather 
than something as nebulous as opinion? 

The same criticisms apply to the supposed contrast between law reform and 
other forms of legal change, a contrast related to the idea of lawyers’ law. 
The formula apparently excludes from extended discussion the Poor Law, the 
Factory Acts and the Public Health Acts, but not the Combination Acts, the 
General Inclosure Act or the Employers’ Liability Act. Yet socially, politically 
and even as regards their legal structure, these Acts had a great deal in com- 
mon; just how is it to be sald that some are more important than others? The 
temptation is to say that law reform is distinguished from other legal change 
by the agencies that caused it, but this tends to circular reasoning: law reform 
is legal change conducted by law reformers, and law reformers are those who 
conduct legal change. Mr. Manchester comes close to this, and generally seems 
uneasy when characterising the agencies of change. For instance, he lumps 
together organisations which at one time or another actively sought to change 
a law as examples of “the small pressure group,” as though this coincidental 
feature of their activities were all the reader need know. Thus the Junta—the 
leaders of the most powerful trade unions of the 1860e—are listed +? along 
with the Law Amendment Society and the National Association for the Promo- 
tion of Social Science as the nineteenth-century equivalents of the National 
Council for the Unmarried Mother and Her Child. Indeed, Mr. Manchester’s 
innocence of political change permeates his book. On the grand scale, there is 
the omission of any reference to the extensions of the Parliamentary franchise 
in 1867, 1885 and 1918 and their effects. On a smaller scale there is for example 
the view that the report of the Chancery Commission in 1826 “ missed an 
opportunity” for reform in that “in the Hght of the tremendous amount of 
public criticism to which Chancery had been exposed ” 13 it should have criti- 
cally examined Chancery procedure. The fact that Lord Eldon chaired the 
Commission is related, but its significance left unexamined; is it not possible 
that Eldon deliberately used it to vindicate himself against charges that he 
regarded, with some justification, as being motivated as much by hostility to 
his political power as by solicitude for Chancery litigants? That the Edinburgh 
Review thought that the Commission's proposals were more of a palliative than 
a remedy tells us more about the Review—in the same way that Mr. Healey’s 
views on Sir Geoffrey Howe’s budgets tell us more about him. Further, the 
Commission can only properly be called an “ opportunity ” if one believes that 
those who established it did so with an eye to at least considering change. Yet 
it is evident that this need not be so; Commissions can be intended to deflect 
criticims, buy time, occupy somoone’s time or uphold the status quo. For 
Lord Eldon, the 1826 Commission may have been a resounding success, an 
opportunity both engineered and used. Why must we uncritically assume the 
point of view of his opponents? They won of course, in the end and with some 
qualifications, and in that sense their views represented progress; but even if 
it had been a total victory, that would be no reason for analysing and explain- 
ing it in the terms and the values of the victors. Historians have had to learn 
this, and it has not been easy. For the lawyer writing a general history it is 
just one of the many difficulties for which his professional training does not 
equip him. Jt is easy to assume that lawyers’ values and interests aro neutral, 
that they are constant throughout time and that they are the same throughout 





13 Ibid. at p. 406, 
18 Ibid. at p. 139. 
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the profession 14 and underHe—if only by definitlon—the process of law 
reform. We cannot expect anyone to believe such a self-serving myth. 

Another tendency for the lawyer-historian is to explain statutory change by 
reference to the influenco of great lawyers. For example, Mr. Manchester 
claims that “...it was [Lord Brougham’s] pioneering work in the 1830s which 
... paved the way” 25 for the County Courts Act 1846. The reason advanced 
for the delay is that there were fears for the decline of the London bar. But 
why did they cease in 1846? Or, alternatively, why were the arguments over- 
ridden then but not earlier? We are not told. Yet elsewhere 1* we learn that 
the early 1840s was a period of great expansion of the attorneys, and a great 
professionalisation too. They were competing aggressively with other professions 
for work and there are suggestions that the increase in numbers was greater 
than the traditional range of work could support, Could this begin to explain 
the capture of local courts by the lawyers in 1846? Perish the thought! Mr. 
Manchester’s view of legal change, at least of law reform, is that it is caused 
by the work of disinterested lawyers and their allies in the name of reason. 
Opposition results from apathy, vested interests or short-sightedness, which 
after a generation or two will usually yield to the recognition of the “ need” 
for reform. If it were ever proved that class interests lay behind changes in the 
law of theft, such interests would be “improper.” If a law came to be used 
for a purpose, especially a class purpose, that its framers had not intended, 
that would be an “abuse.” The views of other historians might be that this is 
inevitable; or that it was a necessary part of a transformation of society (with- 
out claiming that the transformation was necessary). We cannot simply ignore 
their analysis of class, economics, population fluctuation and religion and take 
the self-styled law reformers at their face value. 

We are also too easily inclined to accept lawyers’ versions of facts. Here, 
for example, for evidence of the state of the High Court of Delegates we have 
Lord Brougham; deplorable laxity in Courts of Requests is proved by the 
Common Law Commissioners (whose views are the more reliable, it is inferred, 
because they were distinguished lawyers); for the astronomical cost of statutory 
divorces, we have Lord Campbell’s Commission; for evidence of popular esteem 
for the jury we have Blackstone.!’ But it is an axiom of historical study that 
all facts are problematic; the interest, values and experience of the reporter 
will colour his view and we must allow for that.1* This is particularly important 
when we are tempted into the false mode of arguing called proof by apt 
illustration; and even more so when the Illustration is unattributed. To cite an 
unnamed “ critic” or “ commentator ” as evidence of the truth of his criticism 
or commentary Js unsound; at best it can be evidence that there was such a 
critic who propounded such a view. Similarly, we must stop asserting facts for 
which we do not provide evidence. Here, for example, we are told that mid- 
nineteenth-century barristers came, on the whole, from reasonably modest 
middle-class backgrounds; that, overall, the nature of the average solicitor’s 
practice had changed considerably by the mid-nineteenth century; that in the 





14 See eg. pp. 154-155 where lawyers’ views mean judges’ views, and pp. 
155-157 where views taken from the profession at large are meant. The latter pas- 


government, and the book is the weaker for not analysing them. 

18 Manchester, p. 16. 

16 Ibid. at p. 71. 

17 Ibid. at pp. 174, 117, 374, 87. 

18 In particular the Bluo Books cannot be treated as containing proposals based 
upon objectively true facts: see P. and G. Ford, A Guide to Parliamentary Papers, 
esp. pp. 32 et seq. 
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later nineteenth century commercial men turned with increasing froquency to 
arbitration.1* All this may be true; it may have been proved to be true; but 
without references to the proof the reader can only decide whether, as an act 
of faith, he believes the author. It is also tempting to extend unproved 
generalisations to questions of law. We read, for example, that “ initially there 


broader view was to prevail.” *° Cases are cited to show a broad view, but 
none for the supposed earlier practice, Similarly, “the Court [acting under the 
Matrimonial Causes Act 1857] considered the interests of the parents. Yet by 
the close of the century, the avowed aim was to do what was best for the 
interests of the children.” #1 How interesting, if true, and how many are the 
questions one would want to ask. But one has no way of knowing whether it is 
true or not; no references are given at all. 

Part of the problem is that there is so much historical research; keeping up 
with it leaves little time for law. There are numerous factual speculations in 
this book that could have been confirmed or qualified by reference to recent 
historical research. For example, an artick by David Philips considers the 
influence of clergymen as magistrates; J. M. Beattie has studied the operation 
of the prerogative of mercy, albeit over a limited area; the use of the Master 
and Servant Act is dealt with in a well-known article by Daphne Simon.** On 
questions of interpretation there is Harold Perkin’s masterly account of the 
politics of land law reform, several articles challenging Habbukuk’s views on 
settlements, and Offer on the origin of the 1925 property legislation.* Labour 
historians have moved far beyond the classics af Webb and Pelling both in their 
knowledge and thetr interpretation. For the latter, references to the bibHo- 
graphical discussion by A. E. Musson and recent periodical discussion of the 
case the unions presented to the 1867 Royal Commission will suffice **; for 
the former, there is, for example (out of many possibles), information about 
the passage and use of legislation in Iorwerth Prothero’s recent blography of 
John Gast, evidence of the practical unimportance of the Combination Acts 
1799-1800 in a book by John Foster, and a useful account of Denaby and 
Cadeby Main Colliery v. Y.M.A.7® Among useful older writing not referred to 
+ are well-known pieces by Derry and by Dorothy George.** It is so difficult a 
task that one is not surprised that articles and books by lawyers, on which we 
are so often tempted to put too much reliance, should also have been omitted. 
E A e cc EER 

19 Manchester, pp. 54, 72, 157. 

20 Ibid. at p. 336. 

21 Ibid. at p. 392. 

33 Philips, “ The Black Country Magistracy 1835-60” (1976) 3 Midland History 
161; Beattie, “Crime and the Courts in Surrey, 1736-1753 ” in J. 8, Cockburn 
(ed.), Crime in England 1550-1800; Simon, “ Master and Servant,” in J. Saville 
(ed), Democracy and the Labour Movement. 

39 Perkin, “Land Reform and Class Conflict in Victorian Britain,” in J. Butt 
and I. F. Clark (eds.), The Victorians and Social Protest; Clay, “ Marriage, Inher!- 
tance and the Rise of Large Estates in England 1660-1815" (1968) 21 Econ. HR. 
503; Beckett, “ Engish Landownership in the later seventeenth end eighteenth 
centuries: the debate and the problems” (1977) 30 Econ.H.R. 567; Cannadine, 
“ Aristocratic Indebtedness In the nineteenth century: the case reopened” (1977) 
30 Econ. HR. 624; Offer, “The Origins of the Law of Property Acts 1910-25” 


%4 Musson, British Trade Unions 1800-1875, Hanson, “Craft unions, welfare 


J. Benson and R. G. Novillo (eda), Studies in the Yorkshire Coal Industry. 
26 Derry, “ The Repeal of the Apprenticeship Clauses of the Statute of Artificers ” 
(1931) 3 Bcon.H.R. 67; George, “The Combination Laws” (1936) 6 Econ. ELR. 


172. And see now C. R. Dobson, Masters and Journsymen. 
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The most damaging omission is Harry Kirk’s elegant history of the solicitors, 
but also passed over are articles on the impact of Priestley v. Fowler, an 
historical explanation of Hadley v. Baxendale and the account Robert Stevens 
gives of the politics of Allen v. Flood and Quinn v. Leathem.*’ The paint is 
not that the author would necessarily have changed his view if he had con- 
sidered them—for all we know he may have deliberately rejected them—but 
that without knowing of the existence of such writings the reader cannot use 
the book as an introduction and general framework within which to reach his 
own conclusions. 

The book also shows a depressing tendency to neglect ordinary principles of 
historical argument. To argue against E. P. Thompson’s view of the late 
eighteenth century by citing attitudes to a case in 1867 and asserting that there 
is no evidence to suppose that they were different earlier is no better than a 
blank denial. It is like attributing to us the views of our great-grandchildren. 
To argue against Douglas Hay that eighteenth-century legislators could have 
been much more draconian by enacting laws dealing generally with offences 
against ‘‘ property ” is anachronistic; it was only after all the piecemeal legis- 
lation that the unifying concept of property became applied to things once 
thought of as disparate. It also fails to appreciate that by being specific the 
legislators reduced the prospect of technical deficlencies being found in indict- 
ments. To argue that the “ bloody code” became less bloody because the 
proportion of convicted criminals hanged decreased is no answer to theories of 
the function of capital punishment based upon numbers of hangings.** 

The problems facing the author of such a general history are enormous, and 
it is greatly to Mr. Manchester’s credit that he has tried. Lawyers will find 
much to interest them in his book but, sadly, the general picture is uncon 
vincing. Moreover the inadequacy of the references and the lack of a biblio- 
graphy will make it difficult to use the book as a base from which to begin to 
construct one’s own view. Lawyers be warned: writing history is difficult, 


STUART ANDERSON 


Tue Dor Process ofr Law. By Lorp DENNING. [Butterworths. 1980. 
Pp. xviii and 263. £8:95 cased; £4-95 limp. ] 


Waca judge has since his elghtieth birthday in early 1979 produced two 
best-selling Iaw books, taken part in a BBC television programme, two 
BBC radio programmes—Desert Island Discs and Tuesday Call—and been 
reversed eight times in succession by the House of Lords? That is the easy 
question. The harder ones are: is there any connection between the first 
two sets of facts and the third; is the writing of best sellers and the taking 
part in television and radio programmes fit and proper activities for a judge 
to engage in and ought Lord Denning now to make way for a younger 
person? 

It is hard not to conclude that in his judicial and extra-judicial activities over 
the last two years Lord Denning has cast aside jadicial decorum and caution 
and that this is a pattern of behaviour unlikely to commend itself to his 
fellow judges. As he grows older; as his seniority in terms of service on the 
bench becomes more and more pronounced—Lord Diplock the judge with the 
next longest service was appointed 12 years after Lord Denning—to he has 
Increasingly strock out on his own, trying, it would appear, to bring the law 
to the people, to convince ordinary men and women that judges are human and 


a7 Kirk, Portrait of a Profession; Howells, “ Priestley v. Fowler and the Factory 
Acts” (1963) 26 M.L.R. 367; Danzig, “ Hadley v. Baxendale: a study in the 
industriaHsation of the law” (1975) 4 Jo. Legal Studies 249; Stevens, Law and 
Politics, pp. 92-94, 

38 Manchester, pp. 191-192, 240. 
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have human foibles; that law need not make “long spokes of the short stakes 
of men” and that, as often as not, what appears to be a tricky legal pro- 
blem is resolvable by the application of robust common-sense (his) coupled 
with an intuitive instinct for justice (his again). No wonder that many 
lawyers and fellow judges are aghast at his activities and rebuke him in 
strong though judicial language in the House of Lords. Centuries of sedu- 
lously cultivated image-making—of distancing oneself and one’s work from 
ordinary people, of pretending that one is the impartial guardian and inter- 
preter of the law, itself a neutral set of rules set over and above society 
appear threatened by one old man who doesn’t know when enough is 
enough, If he cannot be stopped fram writing books and taking part in chat- 
shows on the BBC then at least he can be put down by the House of Lords 
and his unorthodoxies prevented from achieving the status of law. 

But Lord Denning’s books are no ordinary ones. This latest book is little 
more than extracts from some of his judgments strung together with 
narrative about his life in the law, always interesting and entertaining, and 
his views and opinions on some current issues of legal and social concern. 
If one purpose of the book is to show the ordinary person the machinery 
and procedures of the law at work in certain important areas—which it 
does admirably—another purpose is to demonstrate that Lord Denning’s 
notion of what the law is and ought to be about is right and the House of 
Lords’ is wrong, at least where they differ from him. At four places in his 
book he refers with evident disapproval to the House of Lords reversing a 
decision of the Court of Appeal over which he presided. Thus on pages 
48-49 on the Thalidomide care: *“‘ Our decision was reversed by the House of 
Lords. I hope that I will be forgiven for not quoting from their judgments, 
. . . Hitherto we have always expected a decision of the House of Lords to bo 
final and conclusive. But the Thalidomide case showed the contrary. The 
Sunday Times took it to the European Court of Human Rights... [which] 
... by a majority of 11 to nine upheld the claim of the Sunday Times... 
Inferentially they thought that the House of Lords were wrong and that the 
Court of Appeal were right. Three cheers for the European Court. But what 
will the House of Lords do now? Will they still regard themselves as infal- 
lible? ” Similarty with this sharp comment on the House of Lords decision in 
The Siskina at page 141 “I have suffered many reversals but never so 
disappointing as this one. Particularly because I felt that their decision was 
unjust,” and the paragraph heading on p. 218: “The Lords blow up` the 
deserted wife.” To this kind of attack on the House of Lords there is no 
answer except for one or more of thelr Lordships to write an equivalent 
racy best-seller defending themselves. But who of the present House of Lords 
could do that? So while the House of Lords may win the approbation of 
lawyers for their putting down of Lord Denning, there can be little doubt that 
aided by books such as this Lord Denning wins the approbation of lay 
persons for his putting down of the House of Lords. 

It is not just judicial decorum Lord Denning offends by his extra-judicial 
activities, He puts points of view forcefully and in straightforward language in 
his talks and his books and this offends against the hallowed if hollow claim 
of judicial impartiality. His views on many matters of current political and 
social concern do not, I suspect, differ significantly from those of his fellow 
judges but they either keep quiet about them or dress them up in legalistic 
language and precedent and confine them for the most pert to the Law 
Reports. When political views of the judiciary are drawn attention to by a 
commentator such as Professor Griffith in a “ popular” book, he is savaged 
in a non-jodicial manner by Lord Hailsham and in a slightly more judicial 
manner by Professor Wade, the foremost academic apologist for the judiciary, 
for letting the cat out of the bag. It is a lot more difficult to attempt a hatchet 
job on Lord Denning for expressing political views in a political way. 

However, if Lord Denning is going to “go public” with his views then 
he must accept the possibility of less than respectful criticlsm of those views 
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from persons unversed in the mannerisms of court etiquette 
of legal writing. It is not always apparent that he is prepared to accept 
from, eg. trade union leaders—see page 248. The fact also has to be faced 
that the overt expression of political and social opinions by Lord Denning 
can only strengthen the belief of certain sections of the community that they 
are unlikely to obtain the same measure of justice in the courts as other more 
fortunate sections of the commnnity. 

In this book, it is his approach to ethnic minorities that gives some causo 
for concern. Like the Prime Minister, he speaks of England being invaded 
“not by enemles—nor by friends” (my italics). He implies that immigrants 


better, and it is arrant nonsense, In his judgment in Azam’s case which he 
quotes at length on pages 172-174, he also speaks of an “invasion” of 
illegal immigrants. He makes two astonishingly complacent remarks about 


always inquiring into the circumstances of alleged illegal immigrants very 
fairly; the other at page 178 worth quoting: “ Suffice it to say that in the 
many cases reaching the High Court it seems to me that the immigration 
officers do their work efficiently and honestly and fairly. I have never known 
a case where they have been unfair.” Contrast this with his comments in the 
Rossminster case quoted at page 120: 


“The trouble is that the legislation is drawn so widely that in some 
hands it might be an instrument of oppression. It may be said that 
‘honest people need not fear: that it will never be used against them: 
that tax inspectors can be trusted, only to use it in the case of the big, 
bad frauds.’ That is an attractive argument, but I would reject it Once 
great power is granted, there is a danger of it being abused. Rather than 
risk such abuse, it is, as I see it, the duty of the courts so to construe 
the statute as to see that it encroaches as little as possible upon the 
liberties of the people of England.” 


and this is in respect of people of England whom he described as “ parasites 
who suck the lifeblood of our society.” The conclusion is as clear as it is 
depressing: non-English people have no claim to the full standards of English 
justice, It is no defence to say that in holding these views, Lord Denning is 
no different to the vast majority of his fellow judges, fellow members of 
the House of Lords or indeed politicians and public officials generally; while 
such views exist and are acted upon racism remains respectable and the 
work of those trying to combat it is made to appear not merely idiosyn- 
cratic but disruptive of the normal order of society. 

If Lord Denning’s views on ethnic minorities reflect and lend support to 
conventional “colonial” attitudes towards such persons his views on the 
wider and more general issue of law and order and upholding the forces of 
law and order are equally conventional and mainstream conservative, Ho is 
not In favour of “ whistle-blowers "—*ee his judgment in Mulholland re- 
printed in part on pages 27-29—nor of critics of the police as witness his 
comment on page 102 that “One of the most disturbing features of life in our 
time is the way wrongdoers seek to discredit the guardians of the peace. 
.. . The time has come when it is the duty of every responsible citizen to 
support the police and to recognise that they are the front line of defence 
against violence and intimidation. .. .” Hoe sees nothing particularly wrong in 
persons such as himself or senior lawyers, accountants, or civil servants con- 
ducting private and secret investigations into the conduct of others—Robert 
Maxwell in the Pergamon case, page 74; himself into the Profumo case, 
pages 67-73 and the Home Office in the Hosenball and Soblen cases, pages 
86, 159. Where he does differ from a majority of his judicial colleagues is 
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his instinctive sympathy for what might be called the reasonable underdog— 
women in matrimonial and domestic situations, 60 pages of the book being 
devoted to family law and matrimonial property questions, and see too his 
discussion of Phansoptar’s case at pages 168-171 which concerned the wives 
of patrials, and moderate motorway objectors, e.g. Bushell’s case provided 
they don't go too far, e.g. Lovelock’s cases, and it is a ead commentary on 
the judiciary that he has so often been reversed or in a minority in such 
cases, 

What emerges from this book is that Lord Denning is an old-fashioned 
paternal conservative in the Macmillan mould with the beliefs, attitudes and 
prejudices of such a person. Given the present orientation of the Conservative 
Party, one looks back with a certain amount of nostalgia on that approach 
to public affairs and it may be that this helps explain the affection and 
regard in which Lord Denning is held by ṣo many people both within and 
outside the legal profession. 

At the end of the day Lord Denning is a unique judge and English law 
and public life would be poorer without him and one fears will be poorer 
when he finally leaves the bench. What Lord Mountbatten was to the 
Royals, Lord Denning is to the judiciary; unorthodox, larger than life, a 
great performer, eager to publicise his own considerable contributions to 
public life and present them in the best possible light as they are in this 
book, able to carry on a full working life long after most people have 
retired, and finally always willing to question the conventional wisdom of his 
colleagues while at the same time accepting and maintaining the essential 
rightness of the system in which and by which he has achieved so much 
If some of his recent judgments in the area of civil liberties seem to veer 
to the side of authority as opposed to liberty it is as well to remember that 
his influence on the law over the last almost 40 years has been consistently 
more open and liberal than that of his colleagues so that if the starting 
point of any discussion about where to draw the line between liberty and 
authority is now closer to liberty than it was, this is in no amall measure dus 
to his influence as a judge. The pity of it is that he is reaching the end of a 
distinguished career at a time when jodges willing to speak up and decide in 
favour of civil liberties and human rights against the increasingly authori- 
tarlan trends of government have never been more needed yet were never 
more absent from the bench. One fears that the very success and prestige 
of Lord Denning, the fact that he has always been willing to challenge the 
prevailing orthodoxies in so many fields, will militate against any similar 
jadge ever being appointed in the future. Governments of all political per- 
snasions want to be in control of events all the time however unrealistic 
such an ambition may be; with Lord Denning about they can never be 
sure that they are and they are not likely to tolerate that state of affairs a 
moment longer than they have to. This book gives a good flavour of Lord 
Denning; it is not an objective or considered assessment of his work—we 
will have to wait a year or two for that—but it is worth roading as a self- 
portrait of a creative judge at work over a period of 36 years—an astonishing 
record unlikely to be equalled or broken in the future, 

PATRICK McCAUSLAN 


Human RiGHTS AND Wor_p Pusiic OrDER By M. McDouaat, H. 
LASSWELL and L, C. CHEN. [New Haven, Yale University Press. 
1980. xxiv and 1016 pp. £28°35.] 


Human Rights and World Public Order is over 1,000 pages long and has 
‘taken many years to prepare. It is immensely scholarly. Not only do the foot- 
notes make comprehensive reference to the vast legal lkerature and institu- 
tional data on the subject, but they also testify to the relevance of related 
disciplines in the study of human rights, The historical and philosophical under- 
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pinnings of contemporary thought on human rights are gathered together and 
assessed, as aro the writings of the psychologists, political scientists and natural 
scientists, (Indeed, turning to the “biological needs” basis of human rights 
has become fashinnable again recently, in largo part as a response to the feel- 
ing that the Hst of claims presented as “ human rights” is lengthening, with 
no end in sight), Great learning and intellectual vigour are evident on every 
page. 

The authors’ perception of human rights is a very broad one. The notion of 
international legal norms for the protection of the individual from the execu- 
tivo is for them what human rights developed from, but not what they are 
today. Lasswell and McDougal view law not as a body of rules but as a process 
of making decisions about how values—which they identify as power, wealth, 
enlightenment (knowledge), skill, well being (health and care), respect and 
Tectitude—are to be produced and distributed in the community.) Human 
rights may have focused on protection from the executive, but they are now 
to be seen more positively, as “ demands for effective participation in all com- 
munity value processes and for wide sharing in all the values upon which even 
minimum civil liberties depend ” (p. 5). The emphasis throughout is on de- 
mands to participate in shaping and sharing the values that affect us all. And 
it thus follows that respect is the core value of human rights in that it is the 
value concerned with “honour(ing) each others freedom of choice about 
participation in other value processes.” 

If there is no right to particlpate—or if there is discrimination in such parti- 
cipation—then all the human rights concerned with other values? are as 
nought, There is thus considerable attention given to respect as the sine qua, 
non of human rights and an entire chapter (Chap. 6) is devoted to this. Giving’ 
claims the label of “human rights” has important political and legal conse- 
quences, On the one hand # results in an ordering process in which certain 
types of claims will assume priority in various international forums; but on 
the other hand many feel that an ever expanding list of “human rights” 
merely diminishes the currency. 

But for the authors of Human Rights and World Public Order a lengthening 
list holds no terrors. In their broad perception of human rights there is no 
definitional, or a priori answer to the question “ what claims are properly to be 
described as human rights? There is no inherent magic in the words “ human 
rights.” They cannot be said to apply to, for examplo, freedom of expression 
but not to access to higher technology by the developing countries. Human 
rights are simply claims about participation in the value processes, advanced 
with a high degree of intensity. Those who confidently assert that civil and 
political rights are “ real” human rights, while economic and social rights are 
mere aspirations presumably think in terms of an identifiable and finite “ list,” 
the source and basis of which are obscure and unarticulated. The western 
developed world has emphasised civil and political rights and down-graded 
economic and social rights; the third world and communist countries have 
emphasised group rights and economic and social rights. McDougal, Lasswell 
and Chen show tho inadequacy of both approaches, Again, their starting point 
makes it unnecessary, unattractive and indeed counter-productive to engage in 





1 Seo W. Michael Reisman, International Encyclopoedia of Social Services, Bio- 
graphical Suppl, Vol. 18, p. 481. 
3 Some commonly listed human rights might fit into the McDougalLasswell value 


: against 

(power); against unequal opportunity af access to education (enlightenment); free- 
dom from hunger (wel-being); uncompensated taking of property (wealth); direc- 
tion of labour by the state (skil); forced marriages (affection); denial of freedom 
of worship (rectitude). 

® Arguments on these and related imues are excellently deployed in Bilder: 
“Rethinking International Human Rights: Some Basc Qnestiom” (1969) 
Wisconsin Law Review 170. 
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formulating a hierarchy of demands,‘ though this has found some favour both 
with lawyers and social scientists, 5 

The present writer has suggested elsewhere that the dual factors of the 
inadequacy of international diplomatic representation (and the nationality of 
claims requirement) and the problems of access to international decision 
making bodies are central to the contemporary burgeoning pressures for human 
rights.* These factors are dealt with disparately in the volume, and the treat- 
ment of the question of access is disappointingly brief. Some readers will also 
feel that rhetoric about a world community (and thus universally applicable 
human rights) rests at the level of mere assertion, and is insufficiently 
addressed. 

The authors’ deep bellef in the contemporary existence of such a com- 
munity would, for example, be challenged both by the right and by the radical 
left. This volume stands in stark cortrast to Noam Chomsky’s Political Economy 
of Human Rights (1980), VoL 1 in almost every particular with its underlying 
theme of duplicity and manipulation by those who invoke human rights. 
McDougal, Lasswell and Chen remain unconvinced that cultural differences 
(which they respect and encourage) and economic disparities (which in these 
pages they show sensitivity to) make impossible universal values reflected in 
human rights claims. 

A particular strength of the book is the emphasis on the diverse participants 
engaged in presenting, or invoking, or applying human rights. The role being 
played by pressure groups and political parties, as well as by governments and 
individuals, is fully catalogued and explored, Of particular interest are the 
comments on, and references to, the writings of others on the role of multi- 
nationals in this context (pp. 103-104), though the authors’ own views are 
uncharacteristically oblique. 

This monumental study is highly usable at a variety of levels. Such is its 
breadth and comprehensiveness that virtually every component element of a 
human rights course, however structured, finds its place in it. So the teacher 
wishing to discuss wih his students, for example, the relationship of domestic 
jurisdiction to human rights; or the disputed legality of humanitarian interven- 
tlon; or the question of jus cogens—will find not only the authors’ own analysis 
of each of these topics (and any other “ human rights topic” one could think 
of) but also prodigious footnoting to all the relevant primary and secondary 
source materials, with the views of others both referred to and discussed in 
the text. Selected pages of the authors’ own argument, buttressed by their 
scholarly references to their workings, are likely to find their way into existing 
syllabuses on human rights courses. 

But the great importance of this work will be missed if it is not also used 
at another level. The whole purpose of this study is to provide an intellectual 
framework for inquiry which simply cannot be done by approaching the subject 
in terms of the arbitrary groupings of subject topics with which we have 
become familar. “The basic rights listed,” “regional arrangements,” “ prob- 
lems of implementation "—true, the students will learn something of the sub- 
stance of international human rights law from such random headings. But what 
possible insights can they hope to receive into tho relationship of human rights 
law to international law generally; into the relationship of human rights to 
other forms of political and economic decision making; into the balancing by 
the State of its dutles to protect all with its proper treatment of individuals who 
make divergent claims? For the average student, the problem of admissibility 
of claims under Articles 26 and 27 of the European Convention and the legal 





4 The hierarchical ordering of norms is in any event quite inimical to the whole 
policy sclence approach to Jaw. 
5 Seo e.g., A. Maslow, The Farther Reaches of Human Nature (1971), pp. 299-340. 
® Higgins “ Conceptual about the Individual in International Law ” 
(1978) 24 N.Y.L.S.L. Rev. 11. 
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status of refugees are but two random headings in a human rights course. 
Human Rights and World Public Order makes clear the conceptual and 
intellectual relationship between these two (and any other) apparently unrelated 
themes. 

It does this by application of the policy science methodology pioneered by 
McDougal and Laswell. Far from being difficult to understand, or unneces- 
sanly verbose, or an impenetrable language barrier (charges routinely advanced 
by critics defending the methodological status quo, l.e. an absence of concern 
about methodology) it first explores the social setting of human rights and 
then places claims concerning them within the wider processes of decision- 
making. It has been the fashion for international lawyers to protect themselves 
from charges of unreallty by focusing more and more exclusively on the 
implementation of human rights as the only worthwhile thing to be concerned 
with. This volume shows that this “realism” is a false one. Problems of 
implementation are but a component part of a much wider picture, which we 
ignore at our peril. 

This study ranks among McDougal’s best; it also confirms the importance 
of Chen’s pioneering work in international human rights in the last few years. 
But it is sad to realise that this study represents the last collaborative work 
between McDougal and Lasswell Harold Lasswell died before it was published. 
Though a political scientist, his contribution to our understanding of inter- 
national law is enormous. Human Rights and World Public Order is a fitting 


testament. 
ROSALYN HIGGINS 


Labour RELATIONS: HERITAGE AND ADJUSTMENT. By SR OTTO 
Kann-FREUND. [Oxford University Press for the British 
Academy. 1979. 102 pp. (incl. index.) £5-95.] 


Tms is Sir Otto Kahn-Freund's last book. Appropriately, as Kahn-Freund 
settled in this country as a refugee from Nazi Germany, it contains his 1978 
British Academy “Thank-Offering to Britain Fund Lectures.” Also appro- 
priately, as he was an influential member of the Donovan Royal Commission, 
it offers a prescriptive analysis of the ills of British industrial relations, This 
final work demonstrates his superlative scholarahip—the argument is peppered 
with insights from labour history, industrial sociology, and comparative labour 
law—and his passionate concern for the public interest as he saw it. These 
were as much the qualities of the 78-year-old British Academician, as of the 
30-year-old firebrand, who achieved notoriety in the Weimar Republic by 
exposing the crypto-fascist tendencies of his fellow judges. 

In the intervening half century, Kahn-Freund evolved a theoretical explana- 
tlon of British labour law and policy. His perception that our collective agree- 
ments are not normally enforceable as contracts was a decisive influence on 
the development of the common law and on subsequent political and legislative 
controversies.! The theory of the nomcontractual status of collective agree- 
ments was part of his broader analysis of the historic emphasis in Britain on 
voluntary self-regulation by autonomous employers’ and workers’ organisa- 
tions, and of the law's abstention from industrial relations. His experience of 
Germany and his adherence to a pluralist philosophy of the state taught him 
that strong voluntary organisations were a force, not against, but for political 
democracy, Collective laissez-faire was the phrase he coined to sum up what 


1 Ford Motor Co, v. A.B. [1969] 2 Q.B. 303; Royal Commission on Trade 
Unions and Employers’ Associations 1965-68, Report, Cmnd. 3623 (1968) (Donovan 
Report), Chap. VIO; Industrial Relations Act, ss. 34-36; Trade Union and Labour 
Relations Act 1974, s. 18. See R. Lewis, “ Collecttve Agreements: The Kahn-Freund 
Legacy ” (1979) 42 M.L.R. 613. i 
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he regarded as the maturity of the British system.? But, in the troubled econo- 
mic and industrial relations climate of the last decade and a half, he modified 
his analysis and the final extent of this process is revealed in Heritage and 
Adjustment. In short, though he retained his pluralist falth ın the principle of 
industrial self-government—still insisting that “ there can be no true democracy 
without a freedom to strike” (p. 77)—his eventual conclusion was that 
“ collective laissez-faire may be in need of adjustment more than any other 
part of the British heritage ” (p. 88). 

This heritage, according to Kabn-Freund, embraces “direct democracy,” 
the contemporary manifestation of which is the spontaneous activity of shop 
stewards and rank and file union members. Direct democracy, which gives 
the worker a close identity with his union, is opposed to authoritarianism— 
had there been more of it in the Weimar Republic “ National Socialism would 
have met with a stronger resistance” (p. 20). But direct democracy interlocks 
with another tradition: the aspiration for job and labour market control. This 
too is part of a characteristically British heritage not merely of the unions but 
of the wider society; it may be seen, for example, in the closed shop and 
functional sub-divisions of the legal profession. Within the trade union move- 
ment, however, job control is the legacy of the craft and even guild ethos of 
the nineteenth labour aristocracies, “ whose spirit was and is as far away from 
that of capitalist market economics as from that of the Marxist class struggle” 
(p: 43). It is still, he argues, the dominant feature of the large ex-craft, general, 
and white-collar unions of today.’ The result all too often is sectionalism, 
restrictive practices and imefficiency—the “damnosa hereditas of British 
society and of the British economy ” (p. 43). On the other hand, “ how far the 
inadequate performance of the economy is due to lack of managerial efficiency, 
and how far to the restrictive practices of labour, is an open question ” (p. 35). 

The most troublesome facet of the heritage is the use of the strike weapon 
and the system of collective bargaining which goes with it. The degree of inter- 
dependence of the modern mass consumption economy has increased the poten- 
tial costs of strike action, a point which, as Kahn-Freund reminds us (p. 78), 
was argued in the Labour Government’s White Paper In Place of Strife.* But 
he goes further and characterises the strike as “an internecine civil war... 
between the worker as a producer and the worker as a consumer... the strike 
as a social institutlon—once considered as the supreme example of working 
class solidarity—may have been dialectically transmuted into its opposite: 
action of groups of workers seeking advantages at the expense of others” (p. 
78). Aud, at a time of inflationary wage settlements and severe international 
competition, collective bargaining itself, even without strikes, may have the 





2 O. Kahn-Freund, “ Legal Framework” in A. Flanders and H. A. Clegg (eds) 
The System of Industrial Relations in Great Britain (1954); “ Labour Law” in M. 
Ginsberg (ed) Law and Opinion in England in the Twentieth Century (1959) (Kahn- 
Freund's Selected Writings (1978), Chap. 1); “ Intergroup Confitcts and their Settle- 
ment” (1954) 5 British Journal of Soctology 193 (Selected Writings, Chap. 2). See 
R. Lowts, “Kahn-Freund and Labour Law: An Outline Critique ” (1979) 8 ILJ. 
202. 

3 Tho continued strength of the old craft tradition ts the theme of Allan Flanders, 
The Fawley Productivity Agreements (1964) and “ Trade Unions and the Force of 
Tradition " (1969), reprinted in Management and Unions (1970). For an explanation 
of Victorian craft trade unionism and of how the general unions adopted the 


(1964), Chaps. 10, 11, 15-18. For a critique of the Webbs’ prediction 
(Ind Democracy (1920 ed.), passim) that the methods of craft unionism would 
decline, seo A. Aldridge, Power, Authority and Restrictive Practices (1976), Chap. 1. 
See too J. Zettkin, “ The Emergence of Shop Steward Organisation and Job Control 
in the British Car Industry: A Review Essay" (1980) History Workshop Journal 
119. 

4 Cmnd. 3888 (1969), para. 14: “the growing interdependence of modern 
industry means that the use of tbe strike weapon in certain circumstances can 
inflict disproportionate harm on the rest of society.” 
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same internecine character: “ one section of tho working class may be the un- 
willing and unwitting instrument of exploitation of other sections of the working 
class, occupying a weaker bargaining position, and thus less ablo to make up 
by wage increases for an increase in prices partly resulting from wage increases 
achieved by others” (p. 82). 

Kahn-Freund’s policy prescriptions accord only a secondary role to the law. 
In order to avoid a repetition of the crude power struggles associated with the 
recognition of manual unions, the growth of white-collar employment and 
trade unionism (itself part of the explanation of the rapid development of 
statutory protections for individual employees) necessitates a law on union 
recognition, But the damnosa hereditas “cannot be abolished by a stroke of 
a legislative pen ” (p. 56), and to the solution of the strike problem “ the law 
can make no contribution. The machinery of the law can be used to suppress 
behaviour which is atypical in a given society, marginal behaviour, It cannot 
be enforced so as to change the social mores of a large section of the people, 
establish rules at variance with such mores,” (p. 79). The emphasis is instead 
on the reform of voluntary institutions. In particular, shop stewards should 
become recognised leaders and exercise authority over members; direct demo- 
cracy may thus give way to representative democracy, which is more conducive 
to reasonable decision-making. Although there is a limit to which this process 
can be taken—“ no sooner has spontaneous action given rise to firm organisa- 
tion, than new spontaneous unorganised action wells up from below” (p. 16) 
—the direction of reform is clear and is encouraged by the unionisation of 
white-collar workers, who are lees susceptible to the temptations of spontaneity. 
This approach is a logical extension of the formalisation of industrial relations 
as recommended by the Donovan Report in the light of the later research on 
the leadership role of shop stewards.’ 

Control of the shop floor is also the alm of Kahn-Freund’s other major 
proposal, though here the focus shifts from stewards to national trade union 
leaders. Ho urges the TUC and the CBI to assume greater powers over 
their affiliated members in order to negotiate “the basic problem of wages” 
(p. 85) and also, though this is of less immediate importance, other matters, 
both substantive and procedural, in a central collective bargain. The State 
would naturally be involved and what is envisaged is “a transformation of the 
present political negotiations between Government, TUC and CBI into some- 





* E. Batstone, I. Boraston and S. Frenkel, Shop Stewards tn Action (1977). 
* O. Kebn-Freund, Labour and the Lew (2nd ed, 1977), p. 51: “In our own 
Doecessary agreement [on incomes policy] between government, manage- 
has been given the name of a ' social contract’ ” 
Industrial Relations: What is Wrong with the System? (1965), 
pp. 49, By the late 1960s the call was for the negotiation, with the aid of govern- 
ment and public agencies, of inter- normative agreements on substantive and 
Procedural matters: Alan Fox and Allan Flanders, “The Reform of Collective 
Bargaining: From Donovan to vega (1969) 7 BJIR. 151. Goth papers are 
Onions. 
i loc. cit. at p. 180: “the longer tho process of recon- 
struction delayed the more punitivo they [public and private sanctions] may 
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Freund’s previous writings and merit special comment; first, the notlon of the 
worker as consumer and, secondly, what can be described as the overall 
“tone” of the book. In the early seventies, Kahnreund had been pro- 
foundly disturbed by certain incidents of picketing, and he had roundly con- 
demned the miners’ picketing of oil supplies in 1972 as an action almed against 
the consumer rather than the employer.” Heritage and Adjustment reiterates 
this criticism (p. 75) and then develops it to the point where industrial action 
in general is regarded as a civil war between the worker as producer and the 
worker as consumer. Moreover, “the employer is in such a situation no more 
than the agent of the consumer, the instrument of the public (in the sense of 
the amorphous mass of the consumers) for maintaining or regaining the sup- 
plies and the services on which they depend” (p. 76), Thus, the employer 
represents the consumer, who embodies the public interest and the true interest 
of the worker. Only one element is missing: the State. Presumably, the State 
is the custodian of the public interest, that is, the interest of the consumer.}° 
The strike therefore threatens the consumers’ interest, the employers’ interest 
and the national interest, all of which are conflated. Does this philosophy of 
the State, for that Is what it is, permit of any exercise of the right to strike? 
Although to the very end Kahn-Freund set his face against the wholesale legal 
suppression of strikes, his policy prescriptions are highly restrictive. They are, 
in effect, a strategy for social control with pluralist elements (the preservation 
of the voluntary organisations) and corporatist elements (the effort to involve 
the unions together with the employer and the State in the maintenance of 
order). 

The tone of Heritage and Adjustment might arguably give some encourage- 
ment to the widespread preoccupation with what are often regarded as the evils 
of trade union power. In this reviewer’s opinion, the economic, social and 
political problems which beset the British economy go much deeper than 
managerial inefficiency and those restrictive labour practices which Kahn- 
Freund somewhat dramatically describes as the damnosa hereditas. Further- 
more, while it is true that all developed economies are interdependent and 
sensitive to disruption, the fact is—as Kahn-Freund acknowledges (p. 74)—that 
strikes and collective bargaining have always had an internecine character, 
involving the costs of both physical inconvenience and sometimes of higher 
peices to other workers. It is of course highly relevant that he gave these 
lectures in November and December 1978, the notorious “ winter of discon- 
tent,” which saw tho final demise of the Social Contract. If he was peesi- 
mistic then about the future—the “chances for central collective bargaining 
aro in this country admittedly poor” (p. 85)—how would he have reacted to 
the further erosion, or rather wanton destruction, of political and social con- 
sensus signified by the Employment Act 1980 (which incidentally repeals the 
union recognition law he so strongly favoured) and the startling increase in 
unemployment? As labour lawyers attempt to make sense of this new era, their 
task without Kahn-Freund is infinitely more difficult. 

Ror LEWIS 





® O. Kaho-Freund, “Tho Industrial Relations Act 1971—Some Retrospective 
Reflections” (1974) 3 LL.J. 186, 200; Labour and the Law (2nd ed, 1977), pp. 
261-265. 

10 CH. “I am coming increasingly to the conclusion, outrageous from the 
Marxist point of view, that what the state represents fs the consumer: in intention. 
not in actuality”: Kahn-Preund’s “Postscript” to the volume of his German 
writings in English translatlon—Labour Lew and Politics in the Weimar Republic, 
introduced and edited by Roy Lewis and Jon Clark (1981, forthcoming). . 
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LE DIVORCE PAR CONSENTEMENT MUTUEL DANS LES LEGISLATIONS 
EUROPÉENNES. By DanæL Dumusc, Faculty of Law, University 
of Lausanne. (Librairie Droz, Geneva. 1980. 300 and 21 pp. tables. 
No indication of price. ] 

Tas is one of a series of studies of family law sponsored primarily by the 

University of Lausanne in the person of the Director of its Institute of Com- 

parative Law, Professor Bernard Dutout, For Switzerland, epitome of demo- 

cratic govermment—and among the last of European countries to permit 
women to vote—is in the throes of following almost every other European 
country in a reform of its family law. The law of affiHation was amended in 

1976 with effect after 1977. The Swiss law of divorce is now on the agenda for 

reform. 

Dr. Dumusc’s book, however, is much more than one of a series of scholarly 
publications, however accurate and timely. This is a thorou 
well understood and trenchantly expressed examination of the state of the law 
of divorce as at the beginning of 1979 in 19 European jurisdictions, not includ- 
ing Switzerland, Czechoslovakia, the German Democratic Republic and 
Roumania. No less than 15 of the 19 had amended their divorce laws within 
the preceding 10 years, 10 of them within the previous five years. Reforms in 
three more: Denmark, Finland and Norway—by no means the most conserva- 
tive of jurisdictions—were under consideration. Only in Ireland and Spain is 
divorce still excluded, and in both countries changes were—and still are—in 
contemplation. 

The book goes beyond its title in that, although the principal focus is on 
divorce by mutual consent of the parties, for each jurisdiction examined the 
historical evolution and current state of the whole of the divorce law, includ- 
ing the procedure and practice and the existing rules as to the financial effects 
of divorce, are considered. Dr. Daniel Dumusc, for many years an assistant at 
the Lausanne Institute of Comparative Law, seems as much at home with the 
social statistics on the preferred grounds for divorce in different countries as 
with the history of divorce in such a country as France, He seems at ease with 
legislation, case law and procedure in England and is aware of the retreat from 
marriage by 12-15 per cent. of families in Sweden. For each jurisdiction the 
remarques finales summarise the system as he sees It, usually in a comparative 
context, in highly quotable phrases. In France, for example, he finds the legis- 
lation started by adopting various categories of divorce and then proceeded to 
confuse them. Nevertheless, the French legislation of 1975 created a system 
which, if not new, had long been submerged and was revived in tho light of 
studies in comparative law, soclal studies and statistics, whereas in Belgium 
and Luxemburg the legislation was content to dust off an old institution with- 
out complete success, In Italy he finds the general concept of the law to be 
modern, but divorce still severely restricted. The bibliography, occupying 
eight and a half pages, is itself evidence of the thoroughness of the research 
undertaken, but the remarques finales together with Part IV of the work, 
demonstrate the author’s understanding of his sources. 

The work is divided into four main parts. First are considered those júris- 
dictions in whose legislation divorce for fault explicitly exists alongside divorce 
by mutual consent; then those in which the alternative is implicit, That is to 
say, the law is represented as permitting divorce for breakdown of marriage, 
but does not do so, since the notion of fault continues to play a more or less 
important role. The third part considers the only two Jjurisdictions—Sweden 
and the Yugoslav Republic of Slovenia—in which the notion of fault has been 
eliminated from divorce. The fourth part contains the author’s conclusions on 
marriage, divorce and divorce by mutual consent in contemporary European 
society. f 

The law of France, prototype of the group of countries in which divorce for 
fault and by mutual coment exist side by side, is discussed at length, with 
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a detailed historical account of its evolution. Others in this group are Belgium, 
Luxemburg, Portugal, Austria, the traditional laws of Scandinavia; the 
Yugoslav Republica of Croatia and Serbia and Province of Kosovo. The second 
group includes Italy, the Netherlands, Federal Germany, England, Scotland, 
the U.S.S.R., Bulgaria, Hungary; the Yugoslay Republic of Macedonia and 
province of Votvodina. The author clearly regards this group with some dis- 
tasto, While he agrees that it would be difficult to require that the law take no 
account of fault, he prefers that it should openly grant divorce as a penalty 
and should not proclaim that it permits divorce for breakdown whilst includ- 
ing provisions that take account of fault. In both England and Scotland he 
finds that fault remains an important element, far less so in Germany and the 
Netherlands. 

For his basic definition of marriage the author relies on the Swiss writer, 
August Egger, that: “Marriage is a physical, spiritual and economic com- 
munity founded in principle for life.” He considers that there should always 
be a general ground for divorce, which should be the irremediable breakdown 
of the marriage, but that this should be supplemented by special grounds that 
would be symptomatic of breakdown but more readily proved. These would 
be the mutual consent of the parties, and as a separate ground the fact that 
they had lived apart for at least one year. 

Clearly this book contains not only much Information on tho state of the 
divorce law in most’of Europe, but also many ideas about the nature of mar- 
riago and divorce worthy of consideration and discussion. It will be surprising 
if it does not become part of the basic equipment of every serious student of 
family law. 

OLIVE M. STONE 


CASES AND MATERIALS ON Crvit LEmTEÆS. By PauL O'HIGGINS. 
[London: Sees ee ee ee e DE 
(inc. Tables, Select Bibliography and Appendix). Hard 
£17-25; Paperback £14-25.] 

Crva. Loperties: Cases AND Mareriats, By S. H. Bamey, D. J. 
Harris and B. L. Jones. [London: Butterworths: 1980. xxvii 
and 447 pp. (incl. index). Hardback £18-00; Paperback £11-95.] 


ONCE upon a time many was the indolent law student who failed his 
examinations, Reliance upon lecture notes and textbook were, not surpris- 
ingly, often preferred to the rigours of pursuing and ultimately reading 
law report, statute or article. I well remember (for it is not that long ago) 
the cries of grateful approbation that greeted the private publication by my 
tort professor (an astute man) of a very slim collection of “leading cases.” 
Many long hours in the library were, for the price of a cinema ticket, 
obviated. Nowadays, of course, all that has changed, Photocopier and case- 
book have conspired to keep many law students out of the law library. And 
the better the casebook, the less the need for the photocopier. As far as the 
fledgling subject of civil liberties is concerned, indolent students have been 
presented with two new collections of “cases and materials” And their 
choice is an easy one to make, 

Dr. O'Higgins’ book is a disappointment. He has failed to produce a 
work that can confidently be recommended to students of the subject. Tho 
deficiencies in the book are, I regret, numerous, but several spring from 
the author’s failure to explain why certain issues or extracts are included 
while others are omitted. In his Preface he declares: “The mass of relevant 
materials has meant Inevitably in a work of limited size such as this the exclu- 
sion quite arbitrarily of a number of topics which may be regarded as highly 
relevant, such as the right to life itself, criminal procedure, sexual and social 
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discrimination, etc.” (Stress supplied.) This statement takes one’s breath away. 
The “limited size” of the book has not (as I shall suggest below) inhibited 
the author’s indulging in extremely lengthy quotations from certain sources at 
the (very high) cost of excluding other (more important) texts altogether. The 
cavalier, “eta,” at the end of the sentence is staggering: it casually informs 
the reader that certain unnamed matters which may be “ highly relevant” have 
been excluded, and excluded, what is more, “ quite arbitrarily 7! 

This is not to underestimate the difficulties inherent in drawing the boun- 
daries of a subject that, in this country, we have (rightly or wrongly) been 
slow to grant independence from courses on constitutional, administrative and 
adjective law. Yet such a task is surely rendered slightly less daunting by the 
teacher—or author—adopting a standpoint from which he proposes to approach 
the subject. Dr. O'Higgins save for expressing his hope that the book will be 
useful also to students of political science (whether this hope is vindicated I 
am not qualified to fudge, but I must express some doubt), reveals none. Nor 
does he remedy such incoherence by at least prefacmg his chapters with 
introductory explanation or discussion. Indeed, Dr. O'Higgins has very little to 
say in his book at all; the paucity of comment and criticism is matched by 
some singularly unchallenging questions (mostly of the dry, examination-style 
“*X is Y?’ Discuss,” variety) which occasionally appear. 

What is perhaps even more perplexing is the author's omission of any 
extracts from books or journals. Despite the helpful bibliographies throughout 
the book (and the mostly non-legal Select Bibliography im the front) the 
absence of actual extracts from academic contributions, lends the subject a 
dull, black-letter lifelessness which it does not deserve. And, sadly, tho 
author’s own style does little to dissipate this torpor. Consider, for example, 
the paragraph with which the book begins: 


“That degree of freedom enjoyed in the United Kingdom today is 
historically and geographically a departure from what is the norm of human 
experience. It is far from perfect but must be seen in perspective if it 
is to be preserved let alone extended and improved upon... If it is to 
be understood property, there are certain questions, outside the scope of 
this book, which must be considered carefully by anyone concerned with 
civil liberties. . . .” (p. 1.) 


This is hardly a passage calculated to inspire the callow undergraduate—if 
(unlike me) he can actually understand the first sentence. Chapter 1, entitled 
“ General Considerations,” consists of a lengthy quotation from Entick v. 
Carrington, a shorter one from Arrowsmith v. Jenkins [1963] 2 Q.B. 561, 
and a selection of by-laws, public Acts of local application, and private 
Acts of Parliament. While the constitutional importance of Entick is clear 
enough, and the numerous extracts from the various Corporation Acts do 
Ilustrate the point that such enactments “constitute an astonishing under- 
growth of legal rules ” (p. 10) (even though I cannot really see that they show 
“an astonishing variation from one community to another” (/b/d.)), what are 
these “general considerations” actually upon? Nor do I see much virtue in 
removing these extracts from their natural habitat, viz. (since they primarily 
control mestings and processions, police powera, and, perhaps “ privacy ”), 
Chapters 7, 10, and 12 respectively, particularly since no cross-references are 
made in any of these chapters to the earlier extracts, In fact, despite the 
claims of the author in his Preface and the publishers in their blurb that care 
has been taken to ensure crosereferencing between chapters, it very rarely 
actually occurs. Chapter 2 on “ The International Legal Framework” contains 
the texts of the Universal Declaration of Human Rights, the European Con- 
vention on Human Rights and Fondamental Freedoms and the Protocols to 
it, Again, there are no cross-references to the decisions of the European Court, 
extracts from which appear in other chapters. 

The perennial question of whether we should in the United Kingdom enact 
a Bill of Rights is the subject of Chapter 3—all 13 pages of it! Most of this 
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space is, in fact, devoted to a long extract from the Report on the Protection 
of Human Rights in Northern Ireland, Cmnd. 7009 (1977). This is a useful 
(and, I suspect, little read) document, but its quotation hardly does justice to 
the breadth and complexity of the contemporary debate on a Bill of Rights, 
Short extracts from the views of the main protagonists (Scarman, Hailsham, 
Zander) and from the Report of the House of Lords Select Committee on a 
Bill of Rights, 1978 H.L. 176, would have given the chapter at least a daah of 
piquancy. With space apparently at so high a premium, how can the length of 
Chapter 4 be justified? Concerned with “ Freedom of Religion and Conscience,” 
there are 86 pages (or more than one-sixth of the whole book) on subjects 
which range from religious discrimination to the offence of obstructing a 
clergyman in the discharge of his duty. This is a disproportionate preoccupa- 
tion with matters spiritual, especially in the face of the shortages in other 
chapters: thus while a mere 13 pages is devoted to the entire chapter on a 
Bill of Rights, the subject of Scientology is unconsclonably accorded 14 pages 
of Chapter 4. 

The main subjects dealt with in Chapter 5, “Freedom of Expression and 
Communication,” are contempt of court, obscenity, and ministerial memoirs. 
Here, too, important material is omitted, sacrificed for excessively long 
quotations from less important sources. So 12 pages are devoted to an 
extract from the European Court’s decision in the Sunday Times case. And 
this, together with the conclusions of the Phillimore Report, are all that 
is provided on the subject of contempt. None of the leading cases or relevant 
statutes are quoted; indeed, since no extracts are given from the Sunday 
Times litigation in the Court of Appeal and House of Lords, the argument 
for reform of the law appears unclear or (since the only references to this 
litigation is by the European Court itself) at best, tendentious. Nor is it 
easy to understand why 10 pages are spent on the (hardly fundamental) 
judgment of the European Court in the Handyside case, while none of the 
leading cases on the application of the statutory (let alone the common law) 
offences of obscenity are extracted. The Blackburn (No. 3) decision [1973] 
2 W.LR. 43, which is quoted at some length, deals principally with police 
discretion to prosecute and powers of search and seizure (and hence might 
have merited, at least, a cross-reference in Chapter 10). The section on 
ministerial memoirs contains a lengthy extract from the Privy Council 
Report, but none from the decision which precipitated it, viz. the “ Cross- 
man Diaries” caso (Att.-Gen. v. Jonathan Cape Ltd. [1976] Q.B. 752). 

“Freedom of Assembly ” is the subject of Chapter 7. It is hard to follow the 
reasoning that excludes the leading decisions (at least so far as textbooks 
and law examinations are concerned) of Beatty v. Gillbanks and Wise v. 
Dunning. A similar failore to provide caso extracts afflicts both Chapter 8 
(“Liberty of the Person”) and Chapter 9 (“Political Offences”). In the 
former, at least one (presumably contemporary) decision on habeas corpus 
might have been quoted, while the section on incitement to disaffection in 
Chapter 9 might usefully have included an extract from R. v. Arrowsmith 
[1975] Q.B. 678. The pages devoted to official secrecy avoid case law and 
are silent on the American Freedom of Information Act and the continuing 
debate in this country. 

Chapter 10 on “Polico Powers” is particularly unsatisfactory. Perhaps Dr. 
O'Higgins is anticipating a comprehensive statute on the subject following the 
Report of the Royal Commission on Criminal Procedure (to which, inciden- 
tally, I could find no reference). The Judges Rules are set out and there are 
(at last!) short, sharp, well-edited extracts from the leading decisions on 
search and seizure, but the student will search in vain for material on arrest 
(Christle v. Leachinsky RI-P.!), detention, interrogation and bail, Chapter 
11 on “The Media,” though it could have been included as part of the 
subject of freedom of expression in chapter 5, contains some useful material 
on the Press, radio and television and theatres. It seems, however, exces- 
sive to allow 11 pages for the subject of advertising. 
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Though he apparently regards the subject of the misuse of computer 
data as falling within his definition of “Privacy,” Dr. O'Higgins does not 
even mention the Report of the Committee on Data Protection, Cmnd. 7341, 
in Chapter 12, But it is not only the content of this chapter, but its logic that 
I find baffling. It begins with an extract from Fraser v. Evans [1969] 1 Q.B. 
349 which is a breach of confidence case which has a connection with 
“privacy” that is tenuous and certainly far less relevant than Albert v. 
Strange (1849) 1 Mac. & G. 25, Argyll v. Argyll [1967] Ch. 302 or Woodward 
v. Hutchins [1977] 1 W.L.R. 760, none of which are quoted. The sizeable 
extract from the Report of the Committee on Privacy, Cmnd. 5012 (1972) 
(15 pages) on the definition of “privacy” and the protection it receives 
under the law is on its own of dubious utility since many of the views and 
much of the law there described have been overtaken by events and should, 
in any event, have been placed (in an edited form) at the beginning of the 
chapter. And thongh the reader, if he ploughs through this extract, will 
learn that the question of the law of breach of confidence was referred by 
the Committee to the Law Commission, he will find nothing on that body’s 
findings, A huge extract from the European Court decision on the German 
legislation on interception of commmnications is actually followed by the 
heading “Interception of Communications.” The Report of the Birkett 
Committee of 1956 (recently, of course, rendered somewhat leas important by 
revelations and events which, presumably, occurred too late for inclusion) 
is quoted at great length (11 pages) and the decision in Malone v. MP.C. 
[1979] 2 W.L.R. 700, cries out for editing: 14 pages are simply too many 
when no place is found for, e.g. the Rehabilitation of Offenders Act 1974, the 
Sexual Offences (Amendment) Act 1976, ss. 4 and 6, and the question of the 
admission by courts of evidence obtained by improper means. There is no 
quotation from Warren and Brandeis, the founding fathers of the “right to 
privacy,” but perhaps we should find this refreshing! 

Chapter 13 is entitled “Special Groups” and includes material on aliens, 
prisoners, gipsies, and the poor (the Vagrancy Acts 1824 and 1935), Emer- 
gency powers and Northern Ireland are the subjects of Chapters 14 and 15 
respectively, the latter consisting almost exclusively of the entire Northem 
Ireland (Emergency Provisions) Act 1978 (taking 22 pages). I turned to the 
final Chapter, “The Future? ” expecting some concluding reflections on the 
state of civil liberties in Britain and how they might best be safeguarded in 
our troubled times, Alas, the bulk of the chapter is a quotation from the 
Royal Commission on Environmental Pollution, Cmnd. 6618 (1976). The 
problems of plutonium have important implications for civil liberties, but 
it is only one of a number of issues that might profitably have been con- 
sidered (through extracts, if needs be) in a book that purports to be con- 
cerned with “the emergence of trends in our society which are potentially 
dangerous to the degree of individual liberty which people feel they are 
entitled to” (p.v.) Lamentably, my disappointment lingered till the last page. 

My misgivings about O’Higgins were confirmed when I later received 
ae Harris and Jones. This is everything a book of “ cases and materials” 
sho d be. Nay, it is more. (Indeed, lees than half of the text consists of 
actual extracts.) The authors have produced (albeit in note form) an excep- 
tional textbook on the protection of civil liberties in English law. Toachers and 
students (indolent or otherwise) have much to be grateful for. 

The scope of the book is (rightly) restricted to ctyil Uberties, the authors 
choosing to omit (though not entirely to ignore) “ economic and social rights” 
on the reasonable ground that they are more suitably considered in courses 
on labour and welfare law. But space is found for a comprehensive dis 
cussion (I use the word advisedly) of prisoners’ rights. Nor does this sensible 
` charting of the subject’s borders inhibit the authors from providing frequent 
references to several matters that fall outside their territory. The text 
bristles with information; the bibliographical range is breathtaking; the 
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extracts are never masters but always servants to the text—succinct, pertinent 
and, most of all, enlightening. And, alongside the leading cases, statutes and 
Royal Commission reports, the pages are studded with cases which are 
neglected or obscure (I found several), and scores of references (which, in 
this book, often means more than merely citation) to European, Common- 
wealth and American sources and literature. 

It is difficult to convey the piquancy and vitality of the book: the subject 
comes alive in pages that are often controversial, occasionally provocative, 
always readable. The cross-referencing throughout lends the work an overall 
coherence that belies its triple authorship. (Chapter 1 on the method of 
protecting civil liberties in English law is instructively sweeping in this 
respect.) All of the chapters are excellent, but I would single out for 
particular mention Chapter 2 on Police Powers which I found especially 
lucid and sharp (though perhaps the section on powers of detention might 
have been expanded) and Chapter 5 on Contempt of Court which, in the 
face of the present ambiguities in the law, is admirably clear. 

This is, in short, a superb book. Whatever minor omissions or particular 
emphasis might be criticised, this would, I think, amount to carping. It is 
hard to fault the book’s content or style. I even searched in vain for 
printing errors. Well, I did discover one! But I daresay the ill-fated Mrs. 
Khashoggi will not take undue exception to the misspelling of her name 
(p. 322). She will not, in any event, have long to wait before the second 
edition. 


RAYMOND WACKS 
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GOVERNMENT INTERVENTION AND 
STATE TRADING 


INTRODUCTION 


In 1978 the House of Lords gave judgment in a case coming before 
the House as an award in the form of a special case stated by a 
panel of arbitrators of the Council of the Refined Sugar Association. 
The decision in C. Czarnikow Ltd. v. Centrala Handlu Zagranicz- 
nego “ Rolimpex’”’) (hereafter referred to as Czarnikow v. Rolim- 
pex, the parties being similarly denominated) terminated a 
protracted dispute which was one of a number arising from the 
failure of the Polish sugar crop in 1974 and the consequent pro- 
hibition on sugar exports imposed by the Polish Government. The 
principal issue in the case related to the relationship between 
Rolimpex, a Polish state trading organisation, and the Polish 
Government. 

As a result of the Arbitration Act 1979, which implements the 
recommendations of the Commercial Court Committee’s Report 
on Arbitration,’ the days of such cases reaching an English court 
from arbitration now appear to be numbered. Furthermore, con- 
temporaneous developments in English case law,’ coupled with the 
State Immunity Act 1978 and the European Convention on State 
Immunity 1972, seem to have finally settled the question whether 
state owned or controlled entities may rely on sovereign immunity 
to avoid their contractual obligations. Does this decision, therefore, 
merit anything more than a short case note indicating its existence? 
It is submitted that it does. 

The two matters that were in essence decided by the House in 
Czarnikow v. Rolimpex related to the ability of a state trading en- 
terprise to rely on Government intervention to avoid a contract 
pursuant to a force majeure clause and to the effect of force 
majeure on the obligation to provide necessary export licences. 
This latter aspect of the case gave rise to an interesting, if recondite, 
discussion concerning the interpretation of the relevant contractual 
terms and so lacks, perhaps, the wider significance that would merit 

1 [1979] A.C. 351, 4 Cand. 7284. 

* Cf. The Philippine Admiral [1977] A.C. 373; Trendtex Trading Corporation v. 
Central Bank of Nigeria [1977] Q.B. 529; I Congresso del Partido [1978] Q.B. 500. 
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detailed consideration of it. The more fundamental issue was that 
relating to Rolimpex’s reliance on the Polish Government’s pro- 
hibition of exports as force majeure and it is this aspect of the case 
that is proposed as the subject of the following discussion. 

Hitherto, most commentators have preoccupied themselves with 
the very interesting question of the plea of sovereign immunity ‘by 
state trading enterprises. In practice this weapon was used rarely 
and for the very reasons pointed out by Scrutton L.J. in The Porto 
Alexandre.* Section 3 of the State Immunity Act 1978 would now 
prevent reliance on sovereign immunity in proceedings relating to 
commercial’ transactions as defined in section 3 (3) of the Act; but 
section 14 allows sovereign immunity to be pleaded by an entity 
distinct from the executive organs of the Government of a state if 
the proceedings relate to something done in the exercise of sovereign 
authority and in circumstances in which a state would be immune. 
Czarnikow v. Rolimpex is one of the very few cases, and possibly 
the only House of Lords decision, in which a state trading enter- 
prise has avoided its contractual obligations without the necessity 
of pleading sovereign immunity. For this reason it has a certain 
intrinsic interest. 

Despite the limitations imposed by the Arbitration Act 1979 on 
the review of arbitral decisions by English courts, situations similar 
to that of Czarnikow v. Rolimpex are likely to continue to be the 
subject of arbitration proceedings in this country in which the deci- 
sion of the House of Lords may be cited as a high, indeed the high- 
est, authority. It is possible that the changes wrought by the 
Arbitration Act may result in more such cases being decided by 
arbitrators in England because, it may be recalled, at common law 
parties cannot by contract oust the jurisdiction of the courts.’ 
Section 21 of the Arbitration Act 1950, in consequence, set out the 
special case procedure whereby an arbitrator or umpire might, and 
was obliged to if so directed by the High Court, state any question 
of law or any award or part of it in the form of a special case for 
decision by the High Court. It was generally thought that where a 
point of law arose the arbitrator had to adopt the special case pro- 
cedure.* As a result, special cases were used in many, often trivial, 
cases. The special case procedure was criticised,’ particularly where 
foreign parties were involved, because the very wide right to state 
a case only prolonged the period taken to reach a final decision, 
increased costs and subjected foreign parties to the jurisdiction of a 
foreign court. 

Section 1 of the Arbitration Act 1979 replaces the special case 
procedure with a limited right of appeal to the High Court which 
can only be exercised with the consent of all the parties to the refer- 
Soap nt at gene cee Ss ee E T 

4 [1920] P. at pp. 38-39. 

5 Scott v. Avery (1856) 5 HL.C. 811. 

è Cf. Halfdan, Grieg & Co. AS V. Sterling Coal & Navigation Corp. [1973] 1 


Q.B. 843. 
T See the Commercial Court Committee's Report. 
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ence or with the leave of the Court.’ In the case of arbitration agree- 
ments to which an individual, who is a national of or habitually 
resident in a state other than the United Kingdom, or a body cor- 
porate, which is incorporated or whose central management or 
control is exercised in a state other than the United Kingdom, is 
a party, section 3 of the Act allows the High Court’s discretion to 
give leave to appeal to be totally excluded by a written “ exclusion 
agreement.” Since the special case procedure was blamed for driving 
away arbitrations involving an international element, it may be that 
these changes will result in an increase in the number of com- 
mercial arbitrations conducted in this country. If so, the cost will 
almost certainly be a widespread use of “exclusion agreements ” 
and a consequent slackening in the control over such arbitrations 
hitherto exercised by the Commercial Court.” It would be going too 
far to say that the development by the courts of certain aspects of 
the law will be halted or seriously hindered because the possibility 
of proceedings before an English court other than those arising in 
arbitration remains. In any event, it may be assumed that the effect 
of the State Immunity Act 1978 will be to encourage state trading 
enterprises to rely on other means (such as force majeure clauses) 
in order to achieve what, in the past, the plea of sovereign immunity 
secured, irrespective of the forum. 

It goes without saying that the problem of reliance on Govern- 
ment intervention as force majeure is, like that of sovereign im- 
munity, rooted in the perennial difficulty of selecting some criteria 
that may be successful in differentiating a commercial or other body 
owned or controlled by a state or government from that state or 
government; but that it is wholly separate from the plea of sover- 
eign immunity and brings into play considerations other than those 
normally relevant to that plea. It is a problem as broad or as narrow 
as the frequency of trade, the obligations binding the parties, the 
nature of the economic regime to which the state trading enterprise 
is subject and the circumstances giving rise to the intervention. Like 
sovereign immunity, it too is a question, often dependent on com- 
plex and technical factors, which may remain in the end one of 
impression and degree.?° 

Apart from these three justifications for a detailed examination 
of Czarnikow v. Rolimpex (the general interest evoked by a novel 
situation which has been little explored or commented upon 1; the 
particular effect of the decision in arbitration proceedings; the rele- 
vance it may bear to future litigation in English courts before whom 
analogous arguments may be put in preference to the plea of sover- 
eign immunity) there is the opportunity, by using the case as an 





8 Cf. Pioneer Shipping Lid. vy. BTP. Tloxide Ltd. [1980] 3 W.LR. 326. 

* The Act is discussed by Sir Michael Kerr in (1980) 43 M.L.R. at p. 45. 

10 C}. Kerr J., “ Modern Trends in Commercial Law ” (a paper giren as the Sixth 
Chorley Lecture) (1978) 41 M.L.R. 1, 16, 
ee La a , “Rolimpex: A Sweet Solution to Legal Status” (1978) 128 
ow . 591. 
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illustration, to consider and assess the status and functioning of a 
state trading enterprise in a state adhering to a Communist ideology 
and also the difficulties, and possibly the solutions, which may arise 
where such an organisation is legally bound by obligations defined 
in accordance with different philosophical or ideological parameters. 


Tue Facts AND ISSUES OF THE CASE 

In May and June 1974, Czarnikow made two contracts with Rolim- 
pex for the purchase of a total of 17,000 tonnes of Polish white 
crystal sugar to be delivered between October and December of that 
year. Due to bad weather, the 1974 sugar crop produced less than 
had been anticipated in the National Economic Plan and on 
November 5, 1974, the Polish Council of Ministers passed a 
resolution banning exports and cancelling export licences. This did 
not have the force of law and later the same day the Minister for 
Foreign Trade and Shipping, who was responsible for Rolimpex’s 
activities, signed a decree (1) prohibiting the release of sugar des- 
tined for export and (2) requiring the customs authorities to stop 
deliveries of sugar being exported. By this time, no sugar had been 
delivered under the first contract with Czarnikow and some 3,300 
tonnes remained undelivered under the second. 

The arbitrators found that, at the time of the prohibition, Rol- 
impex could have performed both contracts; before and after the 
time when Czarnikow was able to ship there were sufficient contract 
goods on the market to fulfil both contracts; and there were suffi- 
cient quantities of sugar of an equivalent quality on the market 
which, given the state of the market, the purchaser would have 
accepted in substitution for the contract goods. Instead of perform- _ 
ing its obligations, Rolimpex invoked rule 18 (a) of the Rules of the 
Refined Sugar Association which were incorporated into the con- 
tracts. This rule provides for an extension to the delivery period 
and the eventual avoidance of the contract where certain specifled 
causes or force majeure prevent delivery during the contract period 
or the period as extended under the rule.’* Czarnikow disputed Rol- 
impex’s reliance on the export prohibition as falling within the 
scope of the rule inter alia on the ground that the rule specified 
“,.Government intervention...or any cause of force majeure 
(...) beyond the Seller’s control.” Rolimpex could not, it was said, 
rely on the prohibition as Government intervention for the follow- 
ing reasons: Rolimpex was an organisation of the Polish state and 
therefore an integral part of it; the contracts made by Czarnikow 
were therefore made with the Government or State of Poland and 
were “government contracts ” as understood by English law; by 
analogy with the doctrine of the unity of the Crown, Rolimpex 
could not rely on Government intervention or force majeure at all; 
and, last, the course of action adopted by the Polish Government 


12 Set out in full in the judgment of Lord Denning M.R. in the Court of Appeal 
[1977] 2 Lioyd’s Rep. 213; [1978] Q.B. 193. 
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was not prompted by executive necessity. The last point appears to 
have concealed a two-pronged argument: (1) given the identity of 
Rolimpex with the Polish Government and its consequent inability 
to rely on rule 18 (a), the “ defence ” of executive necessity was not 
also available to it and (2) whatever the status of Rolimpex, “ gov- 
ernment intervention” for the purposes of rule 18 (a) only covered 
acts done for a general executive purpose. 


Rolimpex as an Organisation of the Polish State 


The fundamental point was, therefore, this: the relationship be- 
tween Rolimpex and the Polish Government was such that, for the 
purpose of considering whether the Government act introducin 
the export prohibition was a force majeure event falling within 
Tule 18 (a), there was no distinction to be drawn between the party 
to the contract, Rolimpex, and the author of the intervention, the 
Polish Government, or, more accurately, the Minister for Foreign 
Trade and Shipping. The problem was in essence, therefore, one 
of identification and also one of control, both familiar in the fleld 
of sovereign immunity. 

The argument that Rolimpex was an organisation of the Polish 
state fell victim to the findings of fact.” Czarnikow relied on the 
finding in paragraph 50 (c) of the special case that Rolimpex was an 
organisation of the Polish State. At first instance, Kerr J. concluded 
that this finding was merely a summary of the more detailed find- 
ings in the special case and that: “ As a ‘state enterprise’ (Rolim- 
pex’s) juridical nature in relation to the state is no doubt somewhere 
in the middle ground between, for instance, one of the nationalised 
industries in this country and a government department.”* < 

The more detailed findings of the arbitrators revealed that Rolim- 
pex is a state enterprise created in 1951 by an order of the Minister 
of Foreign Trade (as he then was), who exercises a monopoly of 
foreign trade, to carry out its activities independently but in accord- 
ance with the order establishing it and economic directives issued 
to it. The Minister supervises Rolimpex, has power to tell it exactly 
what to do and how to do it and occasionally gives directions on 
specific matters. Both the Minister and Rolimpex must comply 
with the National Economic Plan, prepared by the highest author- 
ities of the state,’® which imposes the obligation on Rolimpex, inter 
alia, to export goods of at least a certain value. Rolimpex has se 
arate legal personality and in Polish law is not entitled to claim 
sovereign immunity but is treated separately from the Polish State 
and Government for the purpose of considering whether an act of 
the Government constitutes force majeure. The arbitrators con- 





13 The relevant paragraphs of the special case are set out in the judgment of 
Kerr J. [1977] 2 Lloyd’s Rep. at pp. 203-208. 14 Ibid. at p. 209. 
1s A 


t committee, 
ber 15, 1956, Dx. U. no. 54, 244) and the Resolution of the Council of Ministers on 
its functioning, 
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cluded that Rolimpex “...is not so closely connected with the 
government of Poland that it is precluded from relying on this 
ban (.. .) as ‘government intervention ’.” 

The Court of Appeal accepted the conclusions of the arbitrators 
and Geoffrey Lane L.J. went so far as to say **: “In so far as it is 
possible under a collectivist system of government to set up an inde- 
pendent concern the Poles have succeeded in doing so with Rolim- 
pex.” In the House of Lords, Lord Wilberforce held*’ that the 
findings, when taken together, showed that Rolimpex might be set 
up and controlled by the state but it was not an organ or depart- 
ment of the state, a view which accords with that of the other mem- 
bers of the House. 

The arbitrators’ findings of fact do, however, bear some further 
examination beyond that made by the three tribunals. The special 
case describes Rolimpex as a “state enterprise ” and in paragraph 
22 it is stated that “ A state enterprise is in Polish law a unit or 
organisation of the socialist economy.” This apparently innocuous 
phrase, “‘ unit or organisation of the socialist economy,” which is 
never mentioned in any of the judgments, far from being a kind of 
catch-phrase to denominate a state enterprise, identifies a key con- 
cept of Polish law and appears frequently in, inter alia, the Polish 
Civil Code (a more polished variant being “unit of the socialised 
economy ”)}. Indeed, Article 1 (1) of the Code states: ‘“ This Code 
regulates civil legal relations between units of the socialised 
economy, between natural persons and between units of the social- 
ised economy and natural persons.” 1° The phrase “unit of the 
socialised economy” is not used as a synonym for “state enter- 
prise.” This may be seen from Article 33 (1) of the Civil Code 
which refers to the State Treasury, “ other units of the State organ- 
isation, cooperative and agricultural societies ” and “‘ other social 
organisations of the working people” as units of the socialised 
economy in company with state enterprises. It is not, however, 
necessary to turn to any specific provision in Polish law in order to 
discover the meaning of “unit of the socialised economy ” since 
the phrase is itself explanation enough. 


State Enterprises in Poland 


The philosophy underlying the political and economic constitution 

of the present Polish State prescribes that all economic activity 

should be “ socialised ” or removed from the hands of private indi- 

viduals so that it may be appropriated to the needs of the com- 

munity, and that individuals may only own what is necessary for the 

satisfaction of their personal needs.’* The state, by which is meant 
16 [1977] 2 Lloyd's Rep. at p. 218; [1978] Q.B. at p. 200. 


1r ed een 364 
Translation by Z. Negbi in “ Polizh Civil Law,” VoL 19 (ty) of Law in Eastern 
Hara 


1» Viz Art. 7 of the Polih Constitution. However the Civil Code in Art. 130 
allows “individual ” ownership of the means of production which are not publicly 
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the political organisation of society as a whole, is the mechanism 
whereby economic activity is first retained within the control of 
society and secondly directed to the benefit of the community. 
Ownership of the means of production is the prerequisite for the 
functioning of the Socialist State and it is axiomatic that the totality 
of economic power belongs indivisibly and inalienably to the state. 
For this reason, the description of Rolimpex as a unit of the social- 
ised economy betrays its status as a sub-division of the state 
apparatus. 

Thus, Rolimpex derives its monopoly of sugar exports from the 
relevant Government Minister, who in turn exercises a monopoly 
of foreign trade as a whole which the Constitution gives to the state 
(paras. 21 and 23 of the special case); although Rolimpex makes 
its own decisions about its commercial activities, the extent of its 
power to act is curtailed by the order creating it and, more impor- 
tant, by the National Economic Plan and the economic directives 
which may from time to time be issued to it (paras. 22, 24-26). The 
managerial character of the role of state enterprises and units of 
the socialised economy in general is revealed in paragraphs 22 and 
29: the state retains ownership of all assets, property and funds 
held by state enterprises and the state enterprise merely exercises 
the rights of ownership (and thus may dispose of property in its 
own name) and must account for the use put to them. 

The principal obstacle to arriving at a proper assessment of the 
status of Rolimpex from the findings in the special case lies in the 
fact that in Poland units of the socialised economy, and in particular 
state enterprises, are cloaked in the vestments of legal personality 
and their activities characterised by terms familiar in other juri 
dical contexts simply in order to facilitate the administration of the 
national patrimony. One example of this occurs in Articles 397—404 
of the Civil Code which use the term “contract” in a situation 
that, in other jurisdictions, would probably fall within the province 
of administrative or “economic” law, namely the exchange of 
goods or services between state organisations in pursuance of 
instructions issued by a higher authority.° 

Early attempts *™! in the Soviet Union, and also in Poland, to direct 
the economy by administrative procedures alone proved devoid of 
the success that had been anticipated and later experience suggested 
that the use of civil law forms was more conducive to the realisa- 
tion of economic plans and the control of their execution. The ex- 
ploitation of these forms has allowed commercial considerations to 
be fully appreciated: for example, separate legal personality acts 
as a method of limiting the liability of a state enterprise to the por- 
tion of the property of the state administered by it and this fact, 
owned: see Droit Civil Polonais: Problèmes Choisis (ed. J. Wastlkowaski), p. 105, 
This is explained by the fact that Poland is in tranaltion from capitalism to socialism. 

30 Cf. Pfizer Corporation v. Ministry of Health [1965] A.C. 512. 


Pas Viz. Wagner, ‘ Obligations in Polish Civil Law,” VoL 18 (H) of Law in Eastern 
urope. 





256 THE MODERN LAW REVIEW [VoL 44 


coupled with the application to agreements entered into by the state 
enterprise of principles of liability for failure to perform them pro- 
perly or at all, operates as an incentive to eliminate waste, minimise 
losses and improve commercial performance. It may be noted that, 
according to paragraph 22 of the special case, ‘‘Rolimpex is ex- 
pected to make a profit and the salaries of all its employees are to 
an extent dependent on the profit or loss it makes.” The problem 
with the administrative method that was initially in favour lay in 
its centralisation, which enabled a single mistaken decision to have 
widespread repercussions, and in its neglect of commercial con- 
siderations, which resulted in the concealment of signs of any mal- 
functioning in the system or its administration. 

The idea that its separate legal personality and other attributes 
turn Rolimpex into an entity separate from the state in the mani- 
pulation of the means of production and exchange ignores the very 
concept of a unit of the socialised economy and undermines the 
fundamental principle of the indivisibility of the state. It is of some 
relevance to this point that the endowment of units of the socialised 
economy with separate legal personality has in Poland given rise to 
some questioning of the utility and appropriateness of this method 
of identifying different state agencies.” 

The form of government or state intervention in economic mat- 
ters in the United Kingdom does not, as yet, reveal a coherent and 
a consistent assessment of the proper role of the state in such mat- 
ters. Apart from the nationalised industries, where private enter- 
prises have been bought out, there are public corporations, bodies 
created by royal charter, and public bodies created to manage, 
direct or participate in economic affairs. Whatever the classifica- 
tion, however, that is adopted to analyse the form and purpose of 
government intervention in economic matters in the United King- 
dom, there is one basic feature that establishes a clear division 
between the status of British Government or state enterprises, or 
public corporations, and that of those established in Poland: in 
Britain, the current tendency is for government or state activity to 
operate (in what is a mixed (market) economy in which individuals 
participate) through the medium of separate legal persons; in other 
words, by the creation of more individuals participating in the mar- 
ket whose peculiarity is that they are controlled to a greater or 
lesser extent by, or linked with, the state. 

In Poland, as in other Communist countries, the position is the 
reverse. Instead of economic activities being the preserve of indi- 
viduals and in which the government or state intervenes either by 
itself or by the creation of legal persons, in Poland the state is in 
theory the sole “ person” or entity entitled to direct or participate 
in the economy and it is the activity of private individuals, where, 
it exists, that is the intervention. Indeed, if a market can be said to 





21 Viz. Wasilkowskl, op. cit. 
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exist in Poland, it does so in a formal sense only, to provide a formal 
structure for the exchange of goods and services.” The separate 
legal personality of the organisations participating in the “ market” 
is no more than an administrative convenience and does not repre- 
sent in any real sense the existence of separate economic interests. 

The finding that Rolimpex is a unit of the socialised economy puts 
into their proper perspective the other detailed findings made by the 
arbitrators and removes any doubt or ambiguity that there may 
have been in the finding in paragraph 50 (c) of the special case that 
Rolimpex is an organisation of the Polish State. The same result is 
not necessarily achieved in every instance of a state enterprise act- 
ing within the confines of a planned economy since there may be 
significant differences in the nature and degree of the scheme of 
planning adopted in different states. In the case of Poland, however, 
the theoretical basis of planning is such that the factors binding 
state enterprises to the state are predominant. The model of plan- 
ning adopted in Poland is a somewhat relaxed variation of the ex- 
treme form of centralised economic planning favoured by those 
States that have been influenced to a significant degree by the Soviet 
Union in Eastern Europe.’ As a result, analogies with the position 
of state enterprises or other similar bodies in a country such as the 
United Kingdom can be extremely misleading and are, on any view 
of the facts, irrelevant. 


Identification with the State or with the Government? 


The finding crucial to the decision of the issue in favour of Rolim- 
pex was that in paragraph 50 (d) of the special case. There it was 
stated, after finding in paragraph 50 (c) that Rolimpex was an or- 
ganisation of the Polish State: “Rolimpex is not so closely con- 
nected with the government of Poland that it is precluded from 
relying on this ban (...) as ‘government intervention’ within rule 
18 (a) of the Refined Sugar Association.” Czarnikow sought to 
bridge the gap between State and Government opened up by the 
arbitrators by drawing on the English doctrine of the unity of the 
Crown. At first instance, Kerr J. decided ™ that Rolimpex stood 
midway between the English type of nationalised industry and a 
Government department but it was neither in law nor in fact the 
Government of Poland or a part of it. Unfortunately, one of the 
examples of a Government department that the learned judge used 
was the Servicio Nacional del Trigo that figured in the Baccus 
case."* The evidence in that case was that the Servicio, which was 
pleading sovereign immunity, was an organisation endowed with 
separate legal personality, created by a decree law of the Spanish 

28 This excludes reference to unofficial markets, e.g. the so-called “ black ” market, 
and areas of the economy which are not 

44 Seo also Drobnig and Waebler, Legal Aspects of Foreign Trade in Hast Ger- 
many ” [1968] Journal of World Trade Law 28. 


25 [1977] 2 Lloyd's Rep. at-p. 209. 
36 Baccus SRL v. Servicio Nacional del Trigo [1957] 1 Q.B. 438. 
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Government (and therein identified as a department of the Spanish 
Ministry of Agriculture) and formed to carry on the import and 
export of wheat. 
In the Court of Appeal, Jenkins L.J. held *: 
“it is reasonably plain that while the Defendants un- 
doubtedly were constituted a juristic personality with powers 
resembling those of a natural person, they were only accorded 
that status for the ps for which they were formed: and 
the purposes for which they were formed, to put the matter 
very shortly, were the importing and se of grain for the 
Spanish government in accordance with the directions of the 
Spanish Ministry of Agriculture and the policy from time to 
time laid down by the Spanish government. Thus it seems to me 
that although their status was a corporate status, their func- 
ı tions were wholly those of a department of State.” 


To which he added: 
“ In these days the government of a sovereign State is not as a 
rule reposed in one personal sovereign, it is necessarily carried 
out through a complicated organisation which ordinarily consists 
of many different ministries and departments, Whether a parti- 
cular ministry or department or instrument or call it what you 
Will, is to be a corporate body or an unincorporated body seems 
to me to be purely a matter of government machinery.” *' 
It seems reasonable to allow the state in question to define the ex- 
tent of what it regards as its proper competences and also to select 
the legal form in which those competences are exercised. Having 
regard to the facts in the Baccus case and the opinion of Jenkins 
L.J. just quoted, it is a pity that Kerr J. did not elaborate on the 
differences that he could find between the Servicio Nacional del 
Trigo and Rolimpex. The information that may be derived from 
the reports of those cases only seems to indicate that the case for 
identifying Rolimpex with a government department was, if any- 
thing, stronger than it was in Baccus. 

The Court of Appeal in Czarnikow v. Rolimpex seems to have 
accepted that Czarnikow had to show that Rolimpex was a depart- 
ment of the Polish Government but it is unclear whether the court 
would have decided in Czarnikow’s favour had there been a finding 
(which the court recognised as such) indicating that Rolimpex was 
an integral part of the state, as opposed to government, machinery. 
In the House of Lords, on the other hand, Lord Wilberforce, with 
whom Lords Fraser and Keith concurred, delivered his opinion on 
the findings in such a way as to suggest that had Rolimpex been 
found to be an organ or department of the state, this might have 
been enough to prevent reliance on rule 18 (a). Lord Salmon seems 
to have equated identification with the State to identification with 
the Government. Only Viscount Dilhorne appears to have main- 
tained a distinction between the State and the Government. 


a7 [1957] 1 Q.B. at p. 466. 28 Ibid. 
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Such a distinction is not necessarily the quiddity that it might 
seem. Rule 18 (a), on which Rolimpex was relying, is part of a sec- 
tion on the rules of the Refined Sugar Association headed “ Force 
Majeure’’ and, from the context in which it appears, the phrase 
“Government Intervention ” contemplates something in the nature 
of force majeure. There are only a few reported English cases in 
which the meaning of force majeure has come into question and in 
general the tendency is to avoid an abstract definition of the term 
(largely, no doubt, because it is not a concept of English law and 
therefore depends for its meaning on the particular use made of it 
in the contract in question), deciding instead whether a particular 
event falls within it.2* However, it seems settled that a party to a 
contract may not rely on his own act as constituting force 
majeure.*° Thus, if the contract specifies “ government interven- 
tion” and one of the parties to it is an organisation of the state, 
there is room for arguing that, bearing in mind the factual matrix 
of the adventure, separate legal personality is alone sufficient to 
justify reliance on the term. The argument can be simply put: 
“government intervention ” means acts of the “ government ” as 
distinguished from other organs of the state °'; the distinction be- 
tween the two is both implicit and very real because, as a force 
majeure event, “ government intervention” would be meaningless, 
and indeed, otiose, if the term “ government ” were to be construed 
so widely as to include one of the parties to the contract (for in 
that event it could never be relied on as force majeure). The only 
solution would then be to construe the force majeure clause as 
simply giving one of the parties a contractual right to determine 
the contract whenever it wished. 

It seems rather ironic that the technique used in the attempt to 
overcome this obstacle to denying Rolimpex’s right to rely on rule 
18 (a) was the doctrine of the unity of the Crown. In Poland, the 
Government and a state enterprise such as Rolimpex are emana- 
tions of the state both concerned with the exercise of the state’s 
functions. In that sense both are organisations of the Polish State 





majeure is not limtted to but must be understood in the sense 
of unusual the control of importer or exporter, the conse- 
quences of which, in spite of the exercise of all due care, could not have been 
avoided except at the cost of i This concept implies a suffictent 


care which the exporter should have exercised in order to mest it and the extent of 
the sacrifices which he should have accepted to that end.” 

30 New Zealand Shipping Co. v. Société des Ateliers et Chantiers de France [1919] 
A.C. 1; Lebeaupin v. Crispin [1920] 2 K.B. at p. 721. 

a1 However, 


Lord 
tion ” there applies to any directions emanating from the government of a country 
ae department of government: [1977] 2 Lloyd's Rep. at p. 214; [1978] Q.B. at 
p. . 
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but, in the context of the proposed application of a force majeure 
clause, the question is whether, despite their common origin, their 
responsibilities lie in spheres so different and so separate that the 
acts of one may properly be regarded as an intervention in the 
conduct of the other’s affairs. 

At first sight it would seem that a prohibition imposed by the 
Polish Council of Ministers (or Minister for Foreign Trade and 
Shipping) must be an intervention in the commercial affairs con- 
ducted by Rolimpex. The reality of the situation is, however, that 
Rolimpex is subordinate to the Government (that is to say, the Coun- 
cil of Ministers and, in particular, the Minister for Foreign Trade 
and Shipping) in the hierarchy of departments of state and exists 
in order to fulfil the objects of the state of which the Government is 
the supreme organ. If “government”? means the machinery by 
which the state exercises its functions or the framework of political 
institutions that undertakes the executive, legislative, judicial and 
administrative business of the state,** then one can say that the 
Polish Government (in the person of Rolimpex) was even a party to 
the contracts with Czarnikow in this sense, that commercial activities 
in Poland fall within the administrative (or, perhaps, quasi-admini- 
strative) competences of the state and Rolimpex is the mechanism 
by which these competences are exercised in the field, inter alia, of 
foreign trade in sugar. If, on the other hand, “ government ” is more 
closely defined, so as to encompass the particular body or bodies that 
the constitution of the state appoints to direct or control the machin- 
ery of the state, rather than the machinery itself, two factors suggest 
that even then the distinction between an organisation of the state 
and the “ government ” should not be enough for government inter- 
vention to be relied on as a force majeure event: first, Rolimpex 
is subordinate to the Government (that is, the Minister for Foreign 
Trade and Shipping), in the sense of being subject to its control, 
and, secondly, Rolimpex exists in order to perform functions that 
in Poland are regarded as falling properly and entirely within the 
competences of the government to direct. 

These elements also serve to throw doubt on the validity of con- 
struing what are standard form terms in the light of the particular 
context of the contract to which they are attached. The background 
to the making of the commercial agreements in question reveals 
that Rolimpex was the Polish Government’s instrument for the 
marketing of the sugar surplus to domestic requirements and was 
merely the competent state authority for carrying out the Govern- 
ment’s instructions.” If government intervention created the cir- 


323 Cj. New Jersey Sports and Exposition Authority v. McCrane, 292 A, 2d 545, 
546. 


33 C}. the position of the Servicio Nacional del Trigo and the remarks of Jen 
kins L.J., quoted above, in the Baccus case. It is interesting to note that in the Long 
Term Grain Agreement between Canada and Poland (Commerce Agreement between 
Canade and the Polish People’s Republic, April 19, 1977, Canada Treaty Series 1977 
No. 16) it 4s provided in Art. 1 that “ The Government of the Polish People’s Re- 
public shall buy in Canada, through (Rolimpex). . . Canadian Grain . . .” 
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cumstances enabling, and indeed requiring, Rolimpex to eater into 
export contracts, why should it later on become a force majeure 
event sufficient to relieve Rolimpex of its contractual obligations? *4 
This is a point that will be examined below. At this stage, it suffices 
to say that at the root of the problem whether Rolimpex should be 
viewed as part of the state or the Government lies the conflict be- 
tween the concept of the Government and the state present in the 
mind of the drafter of a standard term intended to be applicable 
to a wide range of circumstances and the particular concepts 
adopted in a particular state. 


The “ Defence ” of Executive Necessity 

If a state trading enterprise cannot rely on government interven- 
tion as force majeure, the question immediately arises, is not the 
trading state therefore deprived of all protection and so placed in a 
worse situation than a private enterprise? It was to answer this point 
that counsel for Czarnikow continued the analogy drawn with the 
English concepts of Government contracts and the unity of the 
Crown with, as may be recalled, the argument that (i) given the 
identity of Rolimpex with the Polish Government and its conse- 
quent inability to rely on rule 18 (a), the defence of executive 
necessity was not also available to it because the course of action 
adopted by the Polish Government was not prompted by executive 
necessity and (ii) whatever the status of Rolimpex, “ government 
intervention ” in the rule meant only acts done for a general execu- 
tive purpose. 

It might be thought, from the flavour of this agile line of argu- 
ment, with its evocation of English cases such as Board of Trade v. 
Temperley Steam Shipping Co. Ltd.” and Commissioners of Crown 
Lands v. Page,** that it was introduced in part, at least, to make 
palatable to English, and in the House of Lords to Scottish, tastes 
the unfamiliarity of the role played by Rolimpex in the economic, 
commercial and political life of an East European state. If so, it 
suffered the indignity, in one case at least, of being sidestepped, 
viz. Lord Wilberforce *’: “I have very great doubt whether the 
doctrine developed by these cases, which is very much one of English 
constitutional law, can viably be transplanted into the constitutional 
climate of foreign States particularly such States as Poland which 
we are entitled to know have an entirely different constitutional 
a ee ee ne 


%4 On a simler point, rule 21 of the Rules of the Refined Sugar Association, as in- 
Cee jn tho contracts, makes the party responsible for ensuring the importation 


36 [1960] 2 Q.B. 274, 97 [1979] A.C. at p. 364. 
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structure from ours.” In general, it was handicapped by the present- 
ation of the facts found by the arbitrators in the special case. 

The argument that “ government intervention” in rule 18 (a) 
means acts done for a general executive purpose only does not seem 
to have been pressed very hard. In the Court of Appeal, Lord Den- 
ning M.R. assumed that the phrase “applies to any directions 
emanating from the government of a country or any department 
of government” **; and the context of the various judgments sug- 
gests that the point was considered solely in relation to the situation 
that would apply if Rolimpex were identiflable with the Polish 
Government, and so failed in limine. Viscount Dilhorne merely held 
that there were no findings to support the contention that the pro- 
hibition had been imposed for any reasons other than to relieve a 
shortage on the domestic market and therefore it was not necessary 
to consider the point.** 

Although Lord Denning M.R. in the Court of Appeal and Lord 
Salmon in the House of Lords would have been prepared to investi- 
gate the motives of the Polish Government in imposing the prohibi- 
tion had the findings shown that Rolimpex was a part of the Polish 
Government, Lord Wilberforce felt ® that the distinction drawn in 
cases such as Commissioners of Crown Lands v. Page between acts 
for an executive purpose and those to achieve a particular purpose 
under a particular contract “ would involve English courts in diff- 
cult and delicate questions as to the motivation of a foreign state, 
and as to the concept of public good, which would be unlikely to 
correspond with ours.” However, he went on to say: 

“I am not saying that there may not be cases when it is so 
clear that a foreign government is taking action purely in order 
to extricate a State enterprise from contractual liability, that it 
may be possible to deny to such action the character of Govern- 
ment intervention, within the meaning of a particular contract, 
but that result cannot, in my opinion, be achieved by means 
of the doctrine mentioned above (that is, that expressed in 
the Page case): it would require clear evidence and definite 
findings.” 
Thus, since Lord Wilberforce’s objection is directed primarily to the 
use of the English cases, it would appear that the door is by no 
means closed to an argument that “ government intervention ” as 
a species of force majeure does not cover acts done specifically in 
order to procure the release of a party to a contract from his obli- 
gations under it. In all cases, however, and Czarnikow V. Rolimpex 
is a very good example, the findings of fact will be of crucial 
importance. 

The introduction of what is in effect a distinction between jus 
imperii and jus gestionis in the definition of “ government interven- 
tion” is perhaps one method of dealing with the problem of state 





88 [1977] 2 Lloyd’s Rep. at p. 214; [1978] Q.B. at p, 194. 
39 [1979] A.C. at pp. 366-367. 10 Ibid. at p. 364. 
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trading but there would be obvious difficulties in persuading a tri- 
bunal that “ government intervention” means, as it were, inter- 
vention resulting from the proper exercise of government power 
alone. Ultimately the problem remains one of drafting and clearly 
where, as in Czarnikow v. Rolimpex, standard forms are to be used 
in contexts in which the normal relationships between commercial 
organisations do not pertain, provision should be made for the state 
trading enterprise and for the possibility that government inter- 
vention may arise, not as an unforeseen and extraneous event similar 
to force majeure, but as an aid, whether welcome or not, to a state 
enterprise in a little difficulty. 

Curiously, the problems confronting the courts today in relation 
to state trading have as their precursor the East India Company. 
The relevance of the cases concerning the East India Company 
has been pointed out before“? but a certain novelty still seems to 
attach to them. Until the emergence of the trading state in the 
wake of the First World War, the East India Company was possibly 
the only body combining both commercial and governmental attri- 
butes with sovereign power whose activities came under the scrutiny 
of English courts. In some respects, “ John Company ” was the state 
enterprise par excellence: one need only contemplate how its trading 
activities in India were combined with, and possibly necessitated, 
the acquisition by conquest of territorial possessions on the Indian 
subcontinent. 

In the words of Sir John Romilly M.R., the Company 

“... were both a company of merchants trading to the East 
Indies, and a sovereign power... From hence it follows that 
the acts done by (the Company) are frequently of an ambiguous 
character, and that it becomes extremely difficult to ascertain 
whether any particular act is to be attributed to the exercise of 
the political pow of a sovereign State, or to the functions of 
a company of merchants trading to the East Indies.” “7 


One example of this difficulty is Secretary of State for India v. K. 
B. Sahaba where the Privy Council had to decide whether the 
seizure by the Company of a deceased rajah’s dominions and pro- 
perty was in the execution of its sovereign power or “ under colour 
of legal title.” A better case for illustrating the niceties of charac- 
terising the company’s acts is probably Gibson v. East India Com- 
pany.“ There, a pension paid to a former officer in the Company’s 
Army was held by Tindal C.J. to be “‘...a contract made by the 
company in its political character as governor not in their trading 
character as merchants. It related to the territorial and political 
branch, as distinguished from the commercial branch of the com- 
pany’s affairs.” 


41 Viz. F. A. Mann, “ The Law Governing State Contracts,” British Yearbook of 
Internattonal Law, Vol. XXI, p. 11. 

43 Ex-Raleh of Coorg v. Bast India Company (1860) 29 Beay. 300. 

43 (1859) 13 Moo.P.C, 22. : 4 (1839) 5 Bing.N.C. 262. 
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Although Lord Wilberforce dismissed the distinction drawn in 
cases like Commissioners for Crown Lands v. Page by Devlin L.J. 
between acts for a general executive purpose and those to evade 
liability under a contract, as being inapplicable to the situation of 
foreign state trading enterprises, this distinction seems nothing more 
than a particular application to certain English Government organs 
of an inquiry that the courts considered themselves capable of mak- 
ing and entitled to make in the first part and middle years of the 
nineteenth century. The sovereign power of the East India Company 
derived from a delegation of English sovereign power to it and so 
these cases are not, strictly speaking, on all fours with the position 
of modern foreign state trading enterprises. However, the legal 
discussion of the issues in the East India Company cases indicates 
that the courts were approaching the role of the Company by ana- 
logy with the activities of a foreign sovereign. Thus, there may be 
greater scope (and authority) for the scrutiny of government inter- 
vention in order to determine its commercial or political character 
than at first sight might seem to be. 3 


Economic Planning 


State trading enterprises are very attractive to government med- 
dling. They exist in order to convey a benefit on the state and the 
organisation that believes itself to be the best judge of that benefit is 
usually the Government (by which is meant the executive). More- 
over, the control of state enterprises is often easy to manage because 
of the relationship between the enterprise itself and the government 
machinery. This offers an additional temptation. Even where the 
enterprise is set up as a separate and independent body, there 
generally exists some aspect of its organisation that may ease 
government interference. This interference may take a number of 
forms, ranging from the prohibition on exports that prevented 
Rolimpex from performing its side of the bargain with Czarnikow, 
to more discrete pressure such as a request to the managers of the 
enterprise to comply with the Government’ s wishes on pain of being 
replaced by more compliant persons.“ 

Naturally, this interference may also be directed towards the 
activities of private enterprises,“ leaving them to extricate them- 
selves from any difficulties caused thereby with their contracting 
partners as best they may. This is not the place to examine fully 
the legal effects of government intervention in trade and the 
economy. The particular problem in question is that of ensuring 
that parties contracting with state trading enterprises are not un- 





45 For a review of at peerage f Government intervention see Kostecki, ‘' State 
Trading in Industrlalised and Developing Countries” [1978] Journal of World 


48 e.g. recent government attempts to contro! prices and wages by indirect means 
and measures taken by governments during the “ off crisis” (viz. the actions of the 
Dutch Government as illustrated in Case 77/77, BP. v. Commisston [1978] E.C.R. 
1513, 1533 et seg.). 
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justifiably prejudiced by the relationship between the enterprise and 
the government. It hardly needs noting that in Czarnikow v. Rolim- 
pex this problem took the form, not of mere interference in the 
activities of a state enterprise, however intimate may have been its 
links with the government or state, but of interference in the per- 
formance of a contract authorised by the organ of the state respon- 
sible for the direction of the national economy. As a result, the 
considerable amount of time and ingenuity spent on discussing the 
unarguable issue whether or not Rolimpex was an organisation of 
the Polish State or Government may, it is submitted, have been 
directed to a point that was only of secondary importance. 

State trading through state enterprises is not the same as state 
planning or direction of the economy. The fact that an enterprise is 
to be considered as a state rather than a private enterprise provides 
no answer of itself to the question whether the enterprise should be 
disentitled from relying on government intervention as an act that 
may dissolve its contractual obligations. In practical terms, a state 
enterprise that would otherwise be considered a department of the 
government may in its field of operations be allowed such a broad 
discretion in its activities that direct government intervention may 
be rare, sporadic and a violation of its commercial independence. 
On the other hand, an enterprise that may, on various legal criteria 
be characterised as a private rather than as a state enterprise can 
still be subject to directions from the government so that its free- 
dom to carry on its commercial activities is greatly circumscribed, 
whether as a matter of course or in relation to a particular trans- 
action. The key to determining whether government intervention 
may constitute a force majeure or frustrating event lies, it is sub- 
mitted, not in the legal relationship between the enterprise and the 
author of the intervention (although this may, indeed, be a relevant 
factor, albeit of subsidiary importance) but in the economic control 
over the former that is wielded by the latter. 

A basic distinction can be drawn between planned and market 
economies. For the purposes of the present discussion, a “ market ” 
economy supposes one developing and changing with the demands 
of unimpeded exchange in the market. The totally free market 
economy, one which is guided by blind economic forces alone, is 
in practical terms an ideal only. Most nominal market economies 
contain some elements of planning or direction. As a result, it is 
more accurate to speak of a distinction between the ideal market 
economy in which there is no conscious direction or intervention 
and in which the operation of the economy is determined by the 
imperatives of the market-place, and the various degrees of planned 
economies. In regard to the latter, the extreme of planning is rep- 
resented by the theoretical model in which planning covers every 
eventuality and excludes the vagaries of blind economic forces. In 
consequence, the individual transaction becomes subject to plan- 
ning; the market-place ceases to be an uncontrolled meeting-place 
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of supply and demand; the exchange of goods and services is regu- 
lated. In this situation, the idea of a contractual transaction radically 
alters: the contract no longer represents the notion of bargain, of 
an exchange in which the respective obligations of the parties reach 
an equivalence as a result of the free choice of the parties them- 
selves, determined or affected by economic factors. 


The same result can be achieved whether or not the commercial 
entities authorised to enter into and perform a given transaction 
are “state ” enterprises. The determining factor is the extent of the 
enterprises’ discretion in their commercial activities. The fact that 
a particular enterprise may be a “state ” enterprise or a govern- 
ment department only serves as an indication, and an uncertain one, 
of the type and scope of government or state direction of the econ- 
omy. It is not a necessary index of the extent of economic control 
by the government over particular transactions. However, the 
nature of the role of a state enterprise in a.nation’s economy and 
its legal status may be explained by reference to the type of econo- 
mic planning in force in the state in question. 

Similarly, the absence of an all-embracing philosophy of economic 
control or planning (such as pertains in Poland) does not necessarily 
indicate that there is no control by the state or an organ of the state 
over a particular contract. One may take as an example of this the 
case of Toprak Mahsulleri Ofisi v. Finagrain Compagnie Commer- 
ciale Agricole et Financière.“ The true status of Toprak Mahsulleri 
Ofisi (Toprak) in Turkish law is unclear since the report does not 
contain all the facts found by the arbitrators but, from Robert Goff 
J.’s judgment,“ it appears that Toprak is a Turkish state trading 
enterprise which was at all material times under the jurisdiction of 
the Turkish Ministry of Commerce. Its functions included the pur- 
chasing of all domestic wheat and the sale of that and any imports 
at places and prices stipulated by the Council of Ministers. Toprak 
purchases and imports wheat as instructed by the Council of Minis- 
ters and the decision to accept any particular tender for import 
requires the approval of the Ministry of Commerce acting with the 
full authority of the Council of Ministers. 

The facts of the case were that the Council of Ministers issued a 
decree providing that the Ministry of Commerce was authorised 
to instruct Toprak to buy wheat abroad. Pursuant to that decree, 
the Ministry of Commerce issued its own decree instructing Toprak 
to make the necessary arrangements to import 500,000 tonnes of 
wheat. Toprak accepted tenders at prices reflecting the then state 
of the market with the approval of the Ministry of Commerce and 
entered into the particular contract which was the subject of the 
proceedings with the approval of the Ministry. The purchase price 
of the wheat was expressed in and was to be paid in Swiss francs. 


41 [1979] 2 Lloyd's Rep. 98. 
48 Id. at pp. 100-112. 
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Toprak was obliged to open a letter of credit with a United States 
or West European bank to cover payment of the price. Under Tur- 
kish law this could only be done if exchange control permission 
were obtained from the Ministry of Finance. Toprak initiated the 
procedures to obtain exchange control permission and the necessary 
import licences. After the date of the contract, however, the market 
had fallen, a risk inherent in forward sales which is often offset by 
the chance that the price may instead rise. The Turkish Ministry of 
Finance instructed Toprak to import a smaller quantity of the con- 
tract goods at the current market price which was, of course, lower 
than the contract price. Despite pleas from Toprak that it was im- 
possible to renege, and despite the intervention of the Ministry of 
Commerce, the letter of credit and the import licences had not been 
obtained by the due dates and Finagrain then accepted Toprak’s 
repudiation of the contract. As a result, the Turkish state had to 
pay for substitute goods and the losses suffered by Finagrain. 

For the purpose of determining the control over the transaction 
exerted by the Turkish State (or Government) it is sufficient that 
there was such control over contracts for wheat imports, control in 
other areas of foreign or domestic trade being irrelevant. Even if 
there were not in fact a state monopoly of wheat imports, the fact 
that the particular transaction entered into required Government 
approval would be a sufficient indication. This case also provides 
an example of how a government may intervene to prevent a trans- 
action which it concludes is no longer in the interests of the state 
and an illustration of the differing parameters that may be adopted 
by different Government departments when determining what those 
interests are. Finagrain seems to have been wiser than Czarnikow 
for the contract did not contain a force majeure clause. Had there 
been one covering Government intervention, one must conclude, 
following Czarnikow v. Rolimpex, that Toprak could have evaded 
liability and so thrown all the loss arising from the change in 
Government policy onto Finagrain. 

If the reality of government direction of the economy (as it affects 
a particular contract) is taken into account when assessing whether 
“government intervention” falls within the force majeure clause 
of the contract, mere changes in Government policy may be ex- 
cluded as events releasing the party acting as the state’s instrument 
from its obligations. By this means, any loss may be thrown upon 
the enterprise subject to the economic directives of the Government 
which have caused it and may therefore be apportioned between 
that enterprise and the Government in accordance with the internal 
administrative procedures applicable. It is hardly right for such 
losses to be apportioned by reference to a contract with a foreign 
choice of law provision or for a foreign enterprise to be burdened 
with the detrimental effects of alterations in a government’s trading 
policy which serve to benefit a national enterprise. 

Where, however, the change in policy is stimulated by another 
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type of force majeure event, there is no reason why an enterprise 
party to the contract may not rely on that event although its effects 
may be perceived through the medium of Government intervention. 
To take the case of Czarnikow v. Rolimpex, the fact that the Polish 
Government responded to the failure of the sugar harvest by pro- 
hibiting further exports should not prevent reliance on the failure 
of the barvest as force majeure since, if no distinction is to be drawn 
between the enterprise and the Government in terms of commercial 
decision-making, the force majeure event is just as effective a cause 
of the inability to perform the contract as if there had been no 
Government intervention. Unfortunately, the actions of the Polish 
Government were determined only partly by the failure of the har- 
vest. There was sufficient sugar to fulfill the contracts. The Polish 
Government, however, decided to safeguard domestic supplies in 
preference to exports and not to buy substitute goods on the market 
as a private enterprise would have done.** 

The former aspect of the change of policy of the Polish Govern- 
ment could be defended by recourse to a traditional technique of 
the common Jaw concerning the interpretation of contracts, the 
implied term. The contracts, it could be argued, were subject to 
the National Economic Plan which only envisaged the export of a 
portion of the predicted sugar harvest. When the harvest failed, the 
Government was not obliged to appropriate what sugar had been 
harvested to export contracts since the presupposition was that sugar 
would be appropriated to export contracts where and in so far as 
the harvest exceeded domestic requirements. From the surrounding 
facts a term might have been implied to this effect. This might not 
have justified the prohibition on the export of sugar which was in 
the process of being exported for such sugar would have been appro- 
priated (albeit mistakenly) to export contracts. The decision not to 
buy substitute goods on the market was, on the other hand, a policy 
decision not to lose valuable foreign currency. As such it was a 
change in the Government attitude to the contracts on the basis 
of which Czarnikow had contracted with Rolimpex and was nothing 
more than a decision not to pay a higher price (in goods) for the 
sums proferred by Czarnikow than was anticipated at the time that 
the contracts had been entered into. 


CONCLUSION 
Czarnikow v. Rolimpex is an interesting example of the problems 
that may arise through a failure to take into account the trading 
conditions and legal bonds affecting the operations of a foreign 
trading entity. As far as the problem of state trading is concerned, 





49 There were suspicions that the prohibition was designed to catch existing con- 
tracts so that the buyers would be forced to make new contracts at the higher prices 
pertaining because of the failure of the harvest, rather than simply to safeguard 
domestic supplies; but these were never made the subject of specific allegations. 


May 1981] GOVERNMENT INTERVENTION AND STATE TRADING 269 


it suggests that a state trading enterprise need only ensure that the 
contract contains a suitable force majeure clause in order to secure 
for itself a convenient escape route in case the adventure does not 
prove as adventageous as it was first thought. It will be apparent 
that it is writer’s view that the criterion of identity with the state 
(or government) derived from the sovereign immunity cases is 
not an apt yardstick for determining whether a state trading enter- 
prise can rely on Government intervention as a force majeure event. 
Links with the Government only tend to indicate that the state 
trading enterprise may have the ear of a Government department. 
A more appropriate test is, it is submitted, the nature of Govern- 
ment policy towards, and its control over, trade. The object is to 
ensure that contracts are performed unless there is a very good 
reason why they should not be: if an enterprise or the Government 
controlling its activities is guilty of a commercial misjudgment, the 
consequences should be sorted out between them without involving, 
and far less being thrust upon, the other trading partner. 

One cannot help thinking that the correct approach might be 
put in a simpler way. Applying the will theory of contract to the 
situation in Czarnikow v. Rolimplex, for example, one would search 
for two parties to the agreements in question who each possessed 
an independent will and freely exercised it in order to give rise to 
the legal nexus binding them. In the case of Rolimpex, the system 
of planning to which it is subject would have to be analysed in order 
to determine whether Rolimpex had such an independent will. It 
is submitted that this analysis would reveal that Rolimpex did not 
have an independent will for the purpose of entering into a binding 
contract with Czarnikow. The search for the independent will moti- 
vating Rolimpex’s acts would therefore have to be extended and it 
would lead to the Polish Government. Since the Polish Government 
caused the inability to perform the contracts (for this was the event 
relied upon by Rolimpex), the same independent will was respon- 
sible both for the creation of the contract and for the failure to 
perform it. It is therefore difficult to justify the application of the 
force majeure clause, which implies an act or event itself indepen- 
dent of the wills of the parties. On this basis, the actual decision in 
Czarnikow v. Rolimpex is really nothing more than an example of 
inconsistency: the will theory was not used in order to determine 
the persons who created and were bound by the legal relationship 
but it was used in order to determine whether one of those persons 
was the source of the failure to observe the terms of the relationship. 


K. P. E. Lasox * 
* Court of Justice, Luxembourg. 


THE IMPERATIVE FALLACY 
IN KELSEN’S THEORY 


Tue legal norm, it was almost unanimously accepted in jurispru- 
dence to about 1900, expressed “the will of the state,” and what 
this will required was the “law abiding conduct of the subject ”; 
in other words, the legal norm appeared as a command “ ordering ” 
or “ prohibiting” certain conduct to the subject. This, the Impera- 
tive Theory, had been maintained by schools of thought otherwise 
radically different, as by the continental advocates of Natural Law 
in the seventeenth century, Grotius and Puffendorf, and in nine- 
teenth century England by Jeremy Bentham and John Austin; it 
was upheld in Germany in the late nineteenth century by more than 
one jurist, notably Binding. Kelsen, in reaction, set up in his early 
work a concept of his own, combining his own view of the “ will 
of the state ” and his new, quite different view of the norm in rela- 
tion to that will. 

In this essay I begin by describing summarily Kelsen’s treatment 
of the legal norm in the later stages of his career, with reference 
to his changing position as to the idea of command. The rest of the 
argument will be pursued as follows. First I elucidate the different 
meanings attached to the term “ ought” as it is used by Kelsen in 
different contexts in his work. Secondly, I shall show that Kelsen’s 
views as to the origin and validity respectively of norms are irre- 
concilable. His belief in the “ ought ” as ultimately traceable to the 
will is, to be sure, a logical consequence of his ethical subjectivism 
but leads him, nonetheless, into the fallacy of making an “ ought” 
rest ultimately on the ‘‘is.”” Commission of this fallacy, however, 
was never explicitly admitted by Kelsen, who remained throughout 
equally attached to the belief that “an ought can only be founded 
on another ought.” 

Though at the beginning of his career Kelsen had rejected the 
notion of the legal norm as conveying the “ will of the state ” and 
had seen it, in its formal character, as a “ hypothetical judgment ” 
not expressive of will, he came round, in the 1960 (second) edition 
of The Pure Theory, to admission of the will into his concept of the 
legal norm, without making the norm “an act of will”: 

“ Norm is the meaning of an act by which a certain behaviour 
is commanded, permitted or authorized. The norm, as the 
specific meaning of an act directed toward the behaviour of 
someone else, is to be carefully differentiated from the act of 
will whose meaning the norm is: the norm is an ought, but the 
act of will is an is. Hence the situation constituted by such an 
act must be described by the statement: The one individual wills 
that the other individual ought to behave in a certain way.” 1 
The “act ” here is, typically, that of legislation, and the distinction 

1 The Pure Theory of Law (translated by Max Knight in 1967 from the 1960 

edition), p. 5, hereinafter referred to as The Pure Theory. 
270 
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Kelsen draws, whether or not acceptable, is clear; it does not essen- 
tially have need of what he says later about the “ existence ” of the 
norm after the “act of will” has taken place. He has thus dras- 
tically revised, by reformulation, the imperative or command theory 
of the norm. The elements which went, under that theory, to the 
making of a command still go to the making of the norm. But Kel- 
sen rescues the norm from the level of command pure and simple 
by elevating it in itself to the realm of the “ ought,” whilst leaving 
the act of will in the realm of “ is.” 


u 


In the 1960 edition of The Pure Theory Kelsen draws a strong and 
clear distinction between the “legal norm” (Rechtsnorm) and its 
juristic description, i.e. the “rule of law ” (Rechtssatz). Whilst the 
legal norm is now seen as “‘a qualified imperative ” the rule of law 
retains the formal character of “a hypothetical judgment.” This 
is a fact to which I recur in noting the different senses of the word 
“ ought ” as used by Kelsen. 

In his early work (1911 to 1934) Kelsen used the term “rule 
of law ” and the term “legal norm ” in such a way that they seemed 
synonymous. Yet he claims to have reached the notion of “rule of 
law” from the beginning.* His theory indeed needs that notion, 
since the Kelsenian idea of legal science, as distinct from law itself, 
and with it the idea of the “ ought ” within legal science, as corres- 
pondingly distinct from the “ ought ” of the legal norm, make sense 
only in terms of the Rechtssatz concept. When we speak of the idea 
of the “ought” within legal science making sense in such terms, 
we may note the way in which Kelsen draws his distinction when 
writing of the legal norm and the rule of law. He says that rules 
of law are hypothetical judgments stating that according to a nat- 
ional or international legal order, under the conditions determined 
by this order, certain consequences ought to take place: here the 
Rechtssatz merely reports that in a given valid legal order a parti- 
cular norm prescribes a certain conduct. The norm uses “ ought ” 
prescriptively to do so, and Kelsen explicitly acknowledges it. In 
the rule of law, on the contrary, the “ ought ” has a special sense: 
it conveys, with a purely cognitive signification necessary to scien- 
tific inquiry, a principle of association between facts or events, the 
principle found in the legal norm but with the prescriptive element, 
so to speak, drained off. 

If we ask why Kelsen distinguished this “ associational ought” 
for cognitive purposes, the reason is clearly that for him legal science 

2 It is worth noticing here that many a commentator on Kelsen has asserted that 
such a distinction did not exist in the carller stages of Kelsen’s career. Thus, for 
instance, Juus Stone argues in his Legal System and Lawyers’ Reasonings (1964), 
p. 102, that Kelsen has “ acknowledged his previous confuston.” Kolsen himself has 
answered categorically to that chargo, making it clear that the distinction between 
oe l.e. norms, whose easenco is to stipulate that something ought to be done, and 


aclence of law, whose object is norms, has always been present in his work. (Cf. 
“Reply to Professor Stone” in 17 Stan.L.Rev. pp. 1128 ef seq.). 
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“ creates ” law in a sense analogous to that in which natural science 
creates ‘“‘nature’’ for Kant. That is, both the “law of nature,” in 
scientific inquiry and the rule of law, in legal science, introduce— 
as descriptive statements of their respective matter—a connective 
category without which the matter or objects would be disconnected, 
could not be said to exist as nature or law for those understanding 
them. The law of nature, in science, describing and, in the Kantian 
sense, “ creating ” nature cannot do so without the category caus- 
ality it introduces; the rule of law describing and, in the Kelsenian 
sense, “creating” law, cannot do so without the category of im- 
putation it introduces; and this category uses the “ associational 
ought.” Criticism can be levelled against this analogy, which Kelsen 
indicates in a sketchy way; likewise it may be argued that all he says 
about the character of a valid legal system and the place of the 
“objective ought” within it, can be said—and indeed is said—in 
terms of a common-sense epistemology not requiring the ‘‘ associa- 
tional ought” as a special tool of thought or the idea that legal 
science creates law in a special “ Kantian” sense. But such criti- 
cisms are outside the scope of this article. 

A quite different force is given to the term “ ought” when Kel- 
sen concerns himself directly with the legal norm. In this normative/ 
prescriptive sense the “‘ ought’ appears loaded with value: though 
“ positive law appears in relation to natural law as an artificial 
thing, i.e. as something ‘ posited’ through a contingent act of man’s 
will...” 3; yet, “as a norm... positive law, from its own immanent 
standpoint, is an ought and thus a value, and as such confronts the 
reality of man’s actual behaviour, evaluating it as legal or illegal.” * 

This “ought,” however, as will be emphasised later,’ is seen as 
drawing validity from and only from the normative system wherein 
it is located; the system itself posseses validity only in virtue of an 
ultimate norm (the Basic or Grundnorm) pre-supposed as sub- 
sisting at the basis of the system and lending it validity. 

This value-laden * ought” has a paramount importance for 
Kelsen’s view of law as a constitutive element of society and as an 
“ideology.” For in The Pure Theory Kelsen commits himself to 
the belief that a vision of law which abandoned the obligatoriness 
of the “ ought ” would be nothing more than “a causal account of 
events, seen as connected factually but without meaning”: that is 
to say, it would not be law. 

There is a third use of the term “ ought ” in Kelsen’s work, which 
I call, in a phrase his language warrants, the “ subjective ought.” 
Having said, at the beginning of The Pure Theory, that, in the case 
of a norm, the one individual wills that the other individual 
“ought” to behave in a certain way, he asks what happens when 


ns 
3 “The Idea of Natural Law” (1928) in Essays in Legal and Moral Philosophy 
(Ota Weinberger, ed., 1973), p. 36. 
4 Ibid 5 See below, pp. 276 et req. 


«The Pure Theory ” in (1934) 50 L.Q.R. 485. Also The Pure Theory (1967), 
pp. TH78. x 
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one individual wills something of this sort, but cannot be said to 
be instituting a norm, or acting under a norm, and says: “... the 
action of a highwayman who under threat commands somebody to 
surrender his money...has the subjective meaning of an 
‘ought’.”" This is puzzling. Can it be thought that the highway- 
man, even in terms peculiar to himself, says “ you ought (i.e. you 
have some sort of obligation) to give me that money ”? And granted 
that the objective ought is necessary to Kelsen’s system, is the sub- 
jective ought necessary to understanding of the objective ought? 
The highwayman’s victim is placed in a situation where, with 
hardly any chance of making effective resistance, he faces a minimal 
choice, and needs to surrender to avoid undesirable consequences: 
such is the situation, the necessity, in which the robber wills he shall 
be. It is far from obvious that the term “‘ ought ” is suitably applied 
to what someone has to do in that kind of necessity. Yet, in so far 
as this kind of necessity includes an element of choice, even though 
minimal, it differs from that necessity we presume in a succession 
of purely physical events in the world of nature as seen by us in 
terms of causality. By his reference to the highwayman and his 
“subjective ought,” Kelsen wished to indicate that, with the kind 
of necessity under discussion, we move out of the realm of caus- 
ality into that of the normative. The field to be explained in norm- 
ative terms is such that any demand imposed by one individual on 
another must be seen as normative, only awaiting inclusion within 
a legal framework and the adding of a sanction to become law. 
The verb “ sollen,” used by Kelsen in the original texts, lends 
itself more readily to the different uses I have here described than 
the English “ ought,” whose meaning tends more to moral obliga- 
tion. However, the rendering of “sollen ” by “ ought” in the trans- 
lation of Kelsen has gained wide acceptance. Kelsen himself looked 
upon it with approval. Hence the need to clarify the three distinct 
uses of “ought.” 
Confusion has arisen from the failure to do this. Two examples 
will make this clear. 
In his article “ Science and Politics ” Kelsen wrote: 
“... when the principle of imputation is applied, and when it 
is stated that under the condition of certain behaviour, other 
behaviour ought to take place, the term ‘ought’ has not its 
usual moral, but a purely logical, meaning. It designates, like 
ee a category in the sense of Kant’s transcendental 
ogic. 
Commenting on this passage Samuel Shuman says: 
“ The level of language on which value attributions are made 
is surely not as primitive as the level of the data language in 
which the immediately given is stateable; instead, it must be at 
least as far removed from the data level as the constructional 
language in which things and their relations are discussable. 


Sn nn a cer a T OE IN a a 
T The Pure Theory (1967), p. 44. 3 What is Justice? (1971), p. 363. 
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This must be what Kelsen means when he says that ‘ ought’ 
like ‘ causality’ in natural science, has a purely logical meaning 
and is a category in the sense of Kant’s transcendental logic. 
Were it not for other things Kelsen has said about value judg- 
ments, for example, that they are not vertfiable, one might be 
able to accept his pronouncement that value is not a part of 
reality ° as simply a restatement with extension of the transcen- 
dental logic, meaning that ‘ ought’ is no less within the sphere 
of reality 1° than ‘causality’... Much of what Kelsen says 
suggests not only that value predicates are not on the data 

' level of language, but that they are on a level much further 
removed from the data level so that, unlike statements con- 
taining descriptive predicates which are in the constructional 
language (where ‘causality’ is a logical category), value state- 
ments are not capable of verification. Kelsen’s agreement with 
the early thesis of logical positivism that value statements are 
unverifiable because they are not descriptive causes concern as 
to whether he does not mean more than that ‘ ought,’ like 
‘ causality’ is a logical category.” ™ 


To raise the “ought” of the principle of imputation i.e. the 
“ought” of the rule of law—the connective or associational 
“ ought ” I have distinguished above—to the “level of language on 
which value attributions are made ” is precisely what Kelsen is not 
doing. He needed, for legal science on his model, a way of describ- 
ing law which would not merely avoid endorsing the “‘ ought” of 
the legal norm and values implied therein, but would give him a 
way of indicating the connection between two events or facts— 
conditioning fact and legal consequence in Kelsen’s own termin- 
ology—without reference to a prescriptive or normative “ ought.” 
For this purpose he needed the “ connective ought.” It might have 
been better had he not employed the term “ ought ” at all, but what 
is clear is that in his account of the ‘‘ connective ought” there is 
not the slightest reference to “ value attributions” or “ value judg- 
ments.” Such account, therefore, need not cause doubt as to the 
status of this “ ought ” as a logical category. Shuman errs in so far 
as he is trying—wrongly—to compare to “‘ causality ” the “ objec- 
tive ought.” 

More recently, failure to distinguish between the three senses of 
the Kelsenian “ought” has led Professor D. N. MacCormick to 
seo in Kelsen’s The Pure Theory a “ gross example of the imperative 
fallacy in ethics.” ™ 

To avoid confusion, my own working definition of “ imperative ” 





® Shuman must be understood to be referring here to the narrowest sense of the 
term :.¢. natural reality, 

10 The “ ought ’—in any of its senses—does Indeed form part of reality for Kelsen 
if by reality is understood the totality of the existence. Kelsen himself admits it in 
Der sodologische und der juristische Staatsbegriff (1928), p. 76. 

11 S. Shuman, Legal Poaltivism (1963), pp. 109-110. 

13 “Legal Obligation and the Imperative Fallacy” in A. W. B. Simpson, Oxford 
Essays in Jurisprudence (1972). 
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and “ command ”—I hope not remote from MacCormick’s defin- 
ition thereof—had better come first. 

By “imperative ” is here meant the public expression or end- 
result of a process which begins in an “act of will” and intends 
to direct someone’s behaviour. Essential to an imperative is the 
presence of a motive—reasonably powerful—operating on the 
addressee and impelling him towards obedience, or the reasonable 
assumption on the speaker’s part of the existence of such a motive: 
since otherwise there would have to be allowed the existence of 
imperatives which in principle stand no chance of being obeyed. 
such motivation will extend beyond fear to embrace respect, habit 
or any other psychological factor or set of factors which may create 
in the addressee the conviction that obedience is his prudent or 
correct alternative. 

No special form of expression is essential for an “ imperative” 
in my sense. But, for a “ command,” the grammatical mood “ im- 
perative ” is essential, since command is here taken to signify that 
category within the class ‘‘ imperatives” where a face-to-face sit- 
uation between speaker and addressee is present or nearly present. 
This latter qualification is needed so as to cover cases in which 
physical impossibility prevents the face-to-face confrontation and 
yet the mediation is not remote or complicated enough as to rule 
them out from the “‘command” category. For instance, when a 
captain in a ship gives a command to his immediate subordinate 
standing by his side on the deck with the implicit or explicit under- 
standing that such a command is to be transmitted to all the crew 
of the ship. 

By “subjective meaning” of an imperative or a command must 
be understood that interpretation which, being the most reason- 
able, the speaker can expect the addressee to receive as such. ™ 

Having said this let us analyse Kelsen’s alleged commission of the 
imperative fallacy. 

Kelsen writes: 

“ Ought is the subjective meaning of every act of will directed 
at the behaviour of another.” * MacCormick comments: “ We 
are entitled to be... surprised... to find juristic or philosophi- 
cal theses which suggest that imperative utterances either entail 
or mean ‘propositions . . . connected with an ought or an ought 
not, or vice versa. It is by no means evident that ought is deriv- 
able from shall or shall from ought? ”? ” 


nonme EES TAN 

13 This is my definition. It can be applied to Kelsen’s notion of “ subjective mean- 
ing” though he did not explicitly defne tt. (His pronouncements nearest to a 
description of it aro in his The Pure Theory, pp. 3, 6, 7 and in his article “ Law and 
Logic" in Essays in Legal and Moral Philosophy, pp. 228-232). Professor MacCor- 
mick interprets that expression in the same manner: “...an agent's ‘subjective 
meaning’ in relation to some speech act is his intention as to how his act is to 
be understood by others.” (Op. cit. p. 111). If this reading is correct, it follows that 
“ mbjective meaning ” in Kelsen’s terminology is equivalent to “internal intention ” 
in mine. On his part MacCormick means by “ internal intention ”: “ how one intends 
the other person to understand one's utterances.” (Op. cit. p. 104). 

D.N. 


14 The Pure Theory, p. 7. 1 op. cit. p, 100. 
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There would be an unwarranted leap from the imperative utterance 
to its normative significance, as MacCormick alleges against Kel- 
sen, if in the words ‘‘ Ought is the subjective meaning of every act 
of will directed at the behaviour of another,” Kelsen had had in 
mind a real obligation; but that is not the case. The context indi- 
cates, as has been seen already, that the word “‘ ought ” cannot be 
rightly understood here without elucidation of the special sense in 
which Kelsen at this point uses “ ought.” The right interpretation 
of the sentence quoted is that whenever an imperative or command, 
not coming within the framework of a valid normative system, 
directs someone’s behaviour in a certain line it operates, in its use 
of “ ought,” in terms of that kind of necessity, not definable in terms 
purely of causality, which I have defined above. 

It is debatable if such a loose uss of the “ ought” is correct. But 
Kelsen never meant more than to use it as a tool to separate the 
two realms into which the world was, for him, divided. Thus, use 
of infelicitous language can be granted, but what cannot be granted 
is the assertion that there is here an imperative fallacy in The Pure 
Theory. 

As to the objective “ ought,” it is beyond doubt that Kelsen does 
not derive it from the will or intention of the author of the impera- 
tive or command, let alone from the imperative or command as 
such: “... but not every such act has also objectively this mean- 
ing; and only if the act of will has also the objective meaning of an 
‘ought,’ is this ‘ought’ called a norm.” ** This passage leaves no 
room for doubts about the clear-cut distinction made by Kelsen 
between those imperatives which enjoy the support of an objec- 
tively accepted system of norms—legal, moral or social—and those 
imperatives which enjoy support only in the will of their authors. 
It is my contention that the sentence: ‘‘ Ought is the subjective 
meaning of every act of will directed at the behaviour of an- 
other ” Y must be interpreted in the light of what I have called “‘ the 
third sense of the ‘ought’ in Kelsen’s work,” i.e. the “subjective 
ought.” What has been called by MacCormick “ a benevolent inter- 
pretation’ of that statement i.e. that it should be understood as 
applying only to some and not to all the commands, I call “ a wrong 
interpretation’: there is a subjective “ ought” (i.e. a non-causal 
kind of necessity) implied by every act of will directed at the behay- 
iour of another. There is an objective “ ought ” also if and only if a 
valid set of norms supports that individual norm. 

Kelsen’s is far from being the best possible elucidation of the 
problem, but it cannot be taken as a derivation of an “ought” 
from an imperative. Kelsen’s work brings out continuously the 
assertion that an “ought,” in its validity, is derivable solely from 
another “ ought.” It is difficult to peruse his work without finding 
that belief expressed in the most categorical terms. 


16 The Pure Theory, p. 7. 
17 Ibid. p. 7. 
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The charge here discussed seems! to have been dispelled by 
Professor MacCormick himself: , 
“ No amount of discourse about commands as such can assist 
us to understand the operation of such rules or principles as 
those upon which legitimate authority is founded, for these are 
presu by some commands and explained by none. Kelsen, 
me concedes this in saying that only those acts which 
have the ‘objective’ as well as the ‘subjective’ meaning of 
‘ought’ are acts which create norms.” ?* 


Il 


The dichotomy between the realms of “is ” and “ ought ” was seen 
by Kelsen—in so far as he thought in general philosophical terms 
inspired by Kant—as unbridgeable and he therefore insisted that an 
“ ought ” can be founded only on another ‘‘ ought.” Thus he came 
to argue that the transition whereby imperative utterances or impera- 
tive acts attain binding force comes about not through the subjec- 
tive meaning of an act of will as such but through the validity, where 
it subsists, of the normative system upon which the imperative is 
founded. Yet, his deeply-rooted subjectivism in ethics made him 
adhere, almost at the same time, to Rudolf Eisler’s doctrine accord- 
ing to which: “The ‘ ought’ originally always leads back to a will; 
the obligatory always appear as a positing by the will.” ?° 

This is his way of saying that nature does not offer a set of norms 
according to which men ought to take decisions or events should 
take place; no situation provides its own “natural” or absolute 
rules to be discovered by the man confronted with it; every norm 
ultimately, though not immediately, requires a norm-willer, ie. a 
willing behind it because there is no prescriptiveness written or em- 
bedded in man’s nature or in nature at large and amenable to dis- 
covery by man. 

These two irreconcilable tenets made Kelsen’s ethics a contra- 
dictory field, or Janus head, wherein the obligatoriness of any norm 
must be based, simultaneously, on the will (i.e. the realm of “is ”) 
and on another “‘ ought” (i.e. the realm of normativity): so as to 
comply with the demands of both, his ethical subjectivism and the 
Tigid “‘is/ought ” dichotomy. 

The sharp difference I have tried to bring out between the three 
ways in which Kelsen uses “ought” has, I hope, illuminated the 
question whether for him any imperative, any act of will entails, as 
such, an “ought.” Kelsen, as seen, may be cleared of the “ impera- 
tive fallacy ” in that particular form. He did not, however, succeed 





18 I use the word “seems” because, despite the sentence of recognition here 
quoted, Professor MacCormick sees in The Pure Theory: “ A more recent... yet 
none the less gross form of the imperative fallacy” (op. cit. p. 101). 

19 D. N. MacCormick, op. cit. pp. 111-112. 

29 “ On the Concept of Norm” (1965) in Essays in Legal and Moral Philosophy 
(Ota Weinberger, ed., 1973), p. 222, note 2. 
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in steering clear of the contradiction involved in simultaneous 
attachment to those two tenets just mentioned. 

A thorough examination of Kelsen’s theory reveals a struggle to 
steer law and morality between the Scylla of the ‘‘ imperative fall- 
acy ’—inherent in his ethical subjectivism—and the Charybdis of 
a realm of normativity, capable of engendering and supporting value 
and/or obligation and yet founded neither on metaphysics nor on 
socio/psychological facts. Thus, in his first major work Die Haupt- 
probleme (1911), Kelsen founded the normative character of obli- 
gation on the will of the individual addressed by the norm, yet as if 
not confident of the wider application of the idea he did this in rela- 
tion only to morality, not to law. This unmistakable instance of the 
imperative fallacy has gone unnoticed among his English-speaking 
commentators: perhaps partly because Kelsen’s early works were 
translated into French and Spanish only; perhaps also because this 
line of argument and, with it, the fallacy was quietly eliminated 
by Kelsen himself in his best known work, The Pure Theory (1960). 

Up to 1923 Kelsen, though locating ethics among the normative 
sciences, postulated the autonomy of ethics in his own particular 
way: “the moral norm derives from the moral will and disposition 
of the individual and is only the objectivisation of that will and dis- 
position.” *t He ignores the objection that, if the moral norm can 
be adequately characterised as simply the objectivisation of the par- 
ticular moral will and disposition, it seems to follow that it can be 
adequately studied by psychology, and should not require for its 
understanding a special normative science, much less be confined 
to study by such a science. 

As to law, it was seen by Kelsen, even as early as this period, as 
essentially heteronomous. The legal norm is posited by an authority: 
not by each individual subjected to it. Its validity and coercive 
power, contrariwise to those of morals, are independent from the 
individual’s will 

Years later, when Kelsen had done his utmost to clarify his notion 
of “‘ ought ” in the field of law, he extended his argument there into 
the realm of morality. The impossibility of founding an “ ought ” 
anywhere but on another “ ought ’—repeatedly asserted by him— 
led to his postulation of a Grundnorm not only for law but for mor- 
ality too. This was his only consistent course, and he took it in 
1960. From that moment onwards, the assertions which were 
originally intended only for the legal norms are made to cover also 
the moral norms. “Like those of law, the norms of morality 
are also created through custom and conscious injunction (on the 
part, say, of a prophet or founder of a religion...). In this sense 
morality, is positive, not Jess than law.” * 


31 Hauptprobleme, p. 21. 

32 The Pure Theory, p. 8. 

23 “Law and Morality” (1960) in Essays in Legal and Moral Philosophy (1973), 
p. 86, 
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Kelsen’s ethical subjectivism had led him in 1923 so far as to 
assert: “a moral norm is valid—i.e. it exists—only in so far as the 
individual sets it up and ‘ wills’ its content.” ** No further obliga- 
tions, that is, exist for an individual than those he himself ultimately 
wills. In this formulation the will not only determines the content 
but provides the validity of the moral norm, and it was here that the 
fallacy should have been spotted. 

In 1965 he continues to say “ there are no norms but those which 
stem from arbitrary choice,” meaning both moral and legal norms.** 
He is now only reminding us that every time a prescription is issued, 
there has been a choice, an arbitary choice, since it stems directly 
or indirectly from the will and not from reason. Human reason, 
he says, does not choose. Even if thought precedes the willing and 
choosing of a norm this thought is not immanent in the willing and 
choosing when these take place.** But he goes on to add something 
quite new. He takes from the individual the possibility of validating 
a normative system, and lodges this with the not fully clarifled moral 
or legal Grundnorm. Norms are now valid if they stand in proper 
relation to an accepted Grundnorm: thus a particular norm can be 
valid for me, even if I do not will it: 

“The theory of recognition ... presupposes the ideal of indivi- 
dual liberty as self-determination, that is, the norm that the 
individual ought to do only what he wants to do. This is 
the basic norm of this theory. The difference between it and the 
theory of the basic norm of a positive legal order, as taught by 
the Pure Theory of Law, is evident: ...the doctrine of the 
basic norm [in the Pure Theory] is not a doctrine of recognition 
as is sometimes erroneously understood... .”? 77 


In so arguing Kelsen has steered wholly clear of the ‘‘ imperative 
fallacy ” in the crude form under which any “thou shall ” is taken 
to imply “‘ thou ought.” This is my main contention. It is in his final 
conception of the Basic Norm and its function as source of validity 
of the normative system whose foundation it is, that the imperative 
fallacy, in a sophisticated and disguised form, does appear in 
Kelsen’s theory; this, however, presents matter for separate dis- 
cussion elsewhere. 

IV 


To 1963 Kelsen saw the Basic Norm as an intellectual presupposi- 


34 Hauptprobleme, p. 35. 

25 “ Norms posited by human acts of will possesea—tn the true meaning of the 
word—an arbitrary character....The assumption that there must be norms which 
do not spring from ‘arbitrary choice’ leads to the concept of norms which are not 
the meaning of human acts of will.” (On the Concept of Norm in Essays in Legal 
and Mord Philosophy (Ota Weinberger, ed.. 1973), p. 218.) 

36 In this, Kelsen explicitly and directly fights the Kantlen notion of practical 
reason; for whilst Kant posited the existence of a “practical reason" capable of 
willing, Kelsen adhered adamantly to a narrower definition of reason as a mero 
capacity for attaining knowledge. It is relevant to notice this diversion from the 
Kantian-cu-neo-Kantian upon which Kelsen avowedly worked. 

81 The Pure Theory, p. 218, note 83. 
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tion required if legal science is to see an order of norms as legal ”*; 
he did so not only because in the case of many states it would be 
impossible to establish the actual first origin of the legal order or 
to find some continuing attitude in society practically decisive for 
the legal order, but because the alternative to his view—a basic act 
of will or attitude—could not, even if satisfactorily isolated and 
identified, in its mere psychological factuality, establish the validity 
of the norms enacted under the Basic Norm. 

This intellectual formulation of the Basic Norm became an em- 
barrassment for Kelsen since he remained convinced that a norm 
must be the correlate of a will 

A way to reconcile his conviction that a norm must be the cor- 
relate of an act of will with his idea of the Basic Norm was found 
when Kelsen decided that a norm, in some cases, could be the cor- 
relate, not of a real act of will, but of an act of will thought or 
imagined. As a result he abandoned the notion of the Basic Norm as 
simply ‘‘ pre-supposed in our thinking” and presented it as “a 
fictive norm based on a fictive act of volition.” ?* 

In so far as it is “ thought,” the Basic Norm retains its autonomy, 
its priority—in intellectual terms—over the system. It also saves the 
principle that only an “ ought ’’—not something in the realm of 
mere psychological factuality—can give validity and legal existence 
to a system. On the other hand, in so far as it is conceived as issu- 
ing from an act of will it harmonises with Kelsen’s premise as to the 
relation between norm and “ will.” This side of the definition is to 
save Kelsen’s ethical subjectivism. The insistence on the ‘‘ thought 
character ” of the norm is to save his epistemology and the auto- 
nomy of the Basic Norm. The jurist is thus enabled to see a par- 
ticular system in terms of a principle which, though never expressed 
in the words or actions of any individual or corporate body, is im- 
plicit, on the premises of legal science, in the legal order; a prin- 
ciple which, seen as implicit in the order, may be conceived as if 
the product of a real act of will. This principle is, in character, the 
correlate of an act of will; in function, it is the formula whereby 
raw material is brought into a cosmos by legal science. 

To this one might say, first, that Kelsen before proceeding to a 
te-definition of the Basic Norm ought to have clarified the language 
he uses about the relation of a norm as such and the “ will” From 
rejection of the claim that reason working autonomously in moral- 
ity can discover ethical or legal norms and show their truth or right- 
ness, it does not necessarily follow that we have a sufficiently clear 
or satisfactory definition of the legal norm when it is designated 
“the meaning of an act of will.” Secondly, a reference to a “ fictive 
norm based on a fictive act of volition ” no more brings us back to 
human will and reality than a reference to a fictive child as the off- 





38 The Pure Theory, pp. 201-204. 
20 C}. “Osterreichische Zeitschrift ffir Offentiiches Recht,” 1963, pp. 119-120; 
cited by Alf Ross in Directives and Norms (1968), p. 158. 
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spring of fictive parents would bring us into the world of human 
reproduction and parenthood; or to put it in terms of logic and 
classes, a fictive norm is not a member of the class of “ norms,” 
and a fictive act of will, not a member of the class “‘ acts of will ”: 
unless, of course, we create a class embracing by definition both any 
real and any fictive entity. If we created such a class nothing of 
importance could be inferred about the real members from con- 
sideration of the fictive ones. 

Whether he speaks of the Basic Norm as an intellectual proposi- 
tion or as a “ fictive norm,” Kelsen in what he sees as a procedure 
warranted by the new insight of Kant into our awareness of reality, 
presents the basic norm as an understanding implicit in the percep- 
tion of the objective validity of a positive legal system; whoever sees 
its prescriptions as objectively valid cannot but “ presuppose ” in 
his thinking the basic norm upon which the whole normative system 
is built, That is to say, as in Kant, in the case of our understanding 
of the external world, the connectedness or unity of a manifold 
implies a connection or unification at an elementary level and there- 
fore the work of the active understanding, so in Kelsen, in the field 
of law, the connectedness of the manifold data, seen as a legal order, 
implies as pre-condition a connection through the unifying work of 
the active understanding; the connection operates in our pre-suppo- 
sition of the basic norm, here seen as necessary. The assumption 
that there is sufficient analogy between the impressions of sense, in 
the case of the external world and our awareness of it, and the 
“ data ” in the field of law remains tacit, in all its doubtfulness, and 
Kelsen seems—at first, that is—to think the unification of the data, 
in the case of law, as something necessary given the confrontation of 
the mind with the ununified data. It is through this conception that 
Kelsen avoids either seeing law as stemming from some absolute 
first principle or merely as a social phenomen to be viewed in terms 
of its genesis, operation and results. But this status of the basic norm 
as an alleged Kantian ‘‘ transcendental-logical condition” for the 
validity of a positive legal system is surely undermined when Kelsen 
asserts, at another point, that “the basic norm... may but need 
not be presupposed ” and that if it is not presupposed, “ the relevant 
interhuman relationships may be, but need not be, interpreted as 
‘normative,’ that is, as obligations, rights...etc.”** For this is 
equivalent to saying that one and the same jurist could have in mind 
one and the same system in the real world and see it, at choice, now 
as a valid legal order and now as not. Besides, what Kant saw in the 
case of the manifold presented to sense was a unification inherent 
in all perception as such, not something optional; and the same held 
for his view of the way we become aware of the external world in 
terms of the forms and categories. 

A. WILSON * 





3® The Pure Theory, p. 218. 
* Lecturer in Law, Untversity of Aberdeen. 
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PRICE DISCRIMINATION UNDER ARTICLE 86: 
POLITICAL ECONOMY IN THE EUROPEAN 
COURT 


IL INTRODUCTION 


In its “‘Bananas”? and “ Vitamins” * judgments the European 
Court said many things about pricing policies of firms—some wise, 
some foolish, some obscure. A quantity of legal literature has arisen 
discussing these judgments,* and their implications for firms. Here 
the effects of the more important decision, United Brands * will be 
analysed. It will be argued that, if followed, the legal rule created 
by the judgment, first, will work to the disadvantage of the poor 
regions of the EEC and to the advantage of wealthy regions and, 
secondly, will induce inefficiencies into the marketing structure of 
EEC firms that were not there before. Many issues in modern law, 
economics and politics turn on an alleged trade-off between equity 
and efficiency; the European Court has managed to create both 
inefficiency and inequity at the same time. 

For practical purposes price discrimination is the charging of 
different prices to different customers for similar goods where these 
prices are not based on different costs to the firm in supplying those 
customers. Where the costs of marketing in one place are higher 
than those in another, and the retail price is correspondingly higher, 
then this is not price discrimination as economists use that term. 
Here this phenomenon will be called “ price divergence ” to distin- 
guish it from price discrimination properly so called. The court 
clearly held that price divergence is not illegal, and indeed any other 
decision would be absurd. But price discrimination, properly so 
called, the court condemned. 


Il. THs REASONING IN UNITED BRANDS 


A. The Judgment 
In United Brands v. The Commission the crucial facts were these. 
United Brands Ltd. (UBC) shipped bananas to Europe from Central 
America. Some bananas it branded ‘‘ Chiquita.” These were subject 


+ I with to thank Professor B. S. Yamey and Dr. Valentine Korah for valuable 
asistance. They are responsible neither for the views expressed here nor for any 
remaining 


shortcomings, 
1 United Brands v. B.C. Commission [1978] C.M.L.R. 429. 
3 Hoffmann-La Roche v. E.C. Commission [1979] CM.L.R. 211. 
3 M. Siragusa (1967) 61 C.M.L.R. 179. C. Baden-Fuller (1979) 4 E.L.Rev, 423, 


marginal cost.” Price equality does not entall the absence of discrimination where 
costs differ. ae 1. Stigler, The Theory of Price Grd ed., 1966), pp. 209-215. 

® See generally F. M. Scherer, Industrial Market Structure and Economic Perform- 
ance (1970), Chap. 10 and Stigler, loc. cit. 
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to careful quality control and were advertised on European markets. 
Many consumers were willing to pay appreciably higher prices for 
“ Chiquita ” than for bananas that were unbranded or bore other 
brand names. UBC sold bananas to ripeners, on whom it imposed 
standards to control product quality. These in turn sold to whole- 
salers, who in turn sold to retailers, for sale to consumers. As fresh 
fruit became available in the various parts of the Common Market 
UBC lowered prices locally, so charging more in some areas, though 
not always the same areas. It forbade resale of bananas before they 
had been ripened, which made sales across national boundaries 
more difficult. However as there was little opportunity to resell such 
perishable products this was of small practical importance. Probably 
UBC could have achieved the market separation necessary for price 
discrimination without this prohibition.’ 

The court conceded that it was not a firm’s responsibility to estab- 
lish a single European market. It then offered reasons for regarding 
a firm’s price discrimination policy as a violation of the law as estab- 
lished by Article 86 of the Treaty of Rome. It used the concepts 
of “ risk of a market” and the law of supply and demand. But the 
former is spurious and the latter was radically misunderstood by 
the court. The critical sections of the judgment are worth quoting: 

“ [226] This policy of discriminatory prices has been applied by 
UBC since 1971 to customers of Germany, the Netherlands and 
the BLEU and was extended at the beginning of 1973 to custo- 
mers in Denmark and in November 1973 to customers in Ireland. 
[227] Although the responsibility for establishing the single 
banana market does not lie with the applicant, it can only 
endeavour to take ‘ what the market can ’ provided that it 
complies with the rules for the regulation and coordination of 
the market laid down the Treaty. [228] Once it can be 
grasped that differences transport costs, taxation, customs 
duties, the wages of the labour force, the conditions of market- 
ing, the differences in the parity of currencies, the density of 
competition may eventually culminate in different retail selling 
price levels according to the member-States, then it follows that 
those differences are factors which UBC only has to take into 
account to a limited extent since it sells a product which is 
always the same and at the same place to ripener/ distributors 
who—alone—bear the risks of the consumers’ market. [229] The 
ay of supply and demand should, owing to its nature, 
y A ee to each stage where it is really manifest. [230] 

i of the market are adversely affected if the 
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price is calculated by leaving out one of-the market and 
taking into account the law of supply and demand as between 
the vendor and the ultimate consumer and not ag between the 
vendor (UBC) and the purchaser (the Tipener/distibutors): [231] 
Thus, by reason of its dominant position UBC, fed with infor- 
mation by its local representatives, wás in fact able to impose 
its selling price on the intermediate purchaser. This price and 
also the ‘ weekly quota allocated’ is only fixed and notified to 
the customer four days before the veel carrying the bananas 
berths. [232] These discriminatory prices, which varied accord- 
ing to the circumstances of the member-States, were just so 
many obstacles to the free movement of goods and by reducing 
the deliv eries of the quantities ordered. [233] A rigid partitioning 
of national markets was thus created at price-levels which were 
artificially different, placing certain distributor/ripeners at a 
competitive eva ery since compared with what it should 
have been competition had thereby been distorted. [234] Conse- 
ently the policy of differing prices enabling UBC to apply 
issi conditions to equivalent transactions with er 
trading parties, thereby piscine them at a competitive disadvan- 
tage, was an abuse of a dominant position.” " 


B. Supply and Demand 


The “law of supply and demand” referred to in [229] is a “law” 
of economics in the sense that the fundamental theorem of micro- 
economics is that price is determined by supply of and demand for 
a good. This theorem has been empirically confirmed as having 
considerable predictive power. It is a descriptive law and not a pre- 
scriptive or normative one. What can be meant by the statement 
that firms in setting prices should only “ apply” the law “to each 
stage where it is really manifest ”? To speak of applying a descrip- 
tive law is odd. Surely the court has not made the elementary blun- 
der of confusing descriptive and prescriptive concepts of law? 

The court seems to have thought that when a producer faces 
separate regional markets, and consumer demand is stronger in one 
than in the other, then this demand is “ really manifest” only in 
the retail market and not in the wholesale market. But this is in 
fact wrong. Demand in the retail market will be transmitted by 
retailers through implicit or explicit bids for various pricé and quan- 
tity combination in the wholesale and ripener-distributor markets. 
It truly will be, “ really manifest ” in those markets. 

The court might have meant by this strange language to say that a 
firm should set its prices at the same level as it would if it faced 
keen competition. Alternatively the court might have meant to say 
that a producer should behave as if there were one market where 
no price discrimination is possible. If the court intended either of 
these it should have said so clearly. To call either “ applying the law 





® [1978] C.MLL.R. 429, 500. 
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of- supply and demand” is a travesty of language and is pregnant 
with confusion for the future. 


C. Bearing Risks 

The court said that in setting prices the firm should take into 
account different retail demand conditions in different markets to 
only a “ limited extent,” since UBC did not “‘ bear the risks of the 
consumers’ market.” This reasoning is wholly novel and wholly bad. 
The test of “ bearing risks ” is misconceived in principle, undesir- 
able in its consequences and misapplied on the facts before the 
court. 

The existence of risk in retailing may lead to a level of normal 
profit to each retailer that is higher or lower than in other indus- 
tries, because risk is different. This may happen if investors are 
risk averse over the relevant range.* The court seems to regard 
monopoly profit as a reward for risk. That is an error. Many risky 
industries are competitive and many non-risky ones are mono- 
polistic. 

Confusion is bad enough. Worse follows from use of the “ bearing 
the risks” criterion. Why should a firm be allowed to consider 
demand conditions if it is a retailer, or combines both manufac- 
turing and retaining, but not if it is only manufacturer? Apparently 
a vertically integrated firm can use differential pricing because its 
wholesaling or retailing division “bears risks.” This creates an 
incentive for a manufacturer to integrate an industry vertically. 
This is an artificial incentive that will have costly effects and con- 
sume resources. It will be attractive to firms intent on harvesting 
some part of those monopoly profits, derived from discrimination, 
of which the United Brands judgment seeks to deprive them. In 
future a manufacturer may find it profitable to undertake local 
distribution himself so that he can claim to be “ bearing risks ”— 
even if the net cost of distributing himself is higher than selling to 
local distributors. This is inefficiency created solely by legal deci- 
sion. Furthermore no one, neither consumers nor anyone else, 
benefits. It is pure waste. 

Even if the consideration of “ bearing risks ” were not irrelevant 
or undesirable, the criterion was misapplied by the court. On the 
facts UBC probably did bear all the risks of changes in demand in 
consumer markets. It did not sell to ripentrs at prices and quan- 
tities fixed long in advance, but announced weekly prices a few days 
before the ships were due. Even if UBC had wished to shift to its 
dealers all the risks from time of shipment it would probably have 


* Tho court implicitly assumes that capital markets are imperfect. In a well func- 
tioning market for assets, in this case shares in frait distribution risk 
averso investors would diversify portfolios in order to hold only a small share of any 
risky firm. With this kind of “ self-insurance ” average normal profit would fully 
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been unable to sell such long term forward contracts profitably, 
because ripeners are probably not as well placed as UBC to assess 
changes in retail market conditions and would therefore have to 
be given price inducements to enter long term contracts. Also 
ripeners were probably less liquid and more risk averse than UBC. 
Ripeners bore risks only for a very short period and even then UBC 
may have been the real risk bearer. For if a contract of sale turned 
out badly for a ripener, UBC would probably find it too costly to 
hold a ripener to that contract since his bankruptcy would deprive 
UBC of continuity of outlet. +° 


IU. OTHER ARGUMENTS FOR THE RULE 


A. Efficiency 

Economists judge efficiency or economic welfare primarily against 
the standard of perfect competition. Under certain stringent condi- 
tions, production by competing firms will lead to an allocation of 
society’s productive resources to various productive activities in a 
way that is “ optimal.” '! Just the “ right” amount of each good 
will be produced in the sense that any different arrangement would 
leave some people worse off. When production in one industry is 
monopolistic then the monopolist will seek to maximise his profits 
by charging a higher price than perfect competitors could charge. 
At this higher price his customers will buy less, and so the mono- 
polist produces less than the combined production of the perfectly 
competitive firms. 

Both the neoclassical economist and the plain man condemn 
monopoly, but their reasons differ sharply. The plain man is likely 
to object to monopoly for two reasons. First, the monopolist’s cus- 
tomers pay higher prices. Secondly, some people who would be 
buyers at competitive prices do not buy under monopoly because 
the price is too high, and hence monopoly output is lower than 
perfectly competitive output. Here there is cleavage between the 
standards of the plain man and those of the economist. The econo- 
mist agrees only with the second of the plain man’s reasons: that 
output is lower. He reasons that resources which could and should 
be used to produce this good are under monopoly directed else- 
where, even though some customers would be willing to “bire” 
those resources if a perfectly competitive price prevailed. The plain 
man’s first reason, higher price, does not in itself attract criticism 
from the economist. Customers pay higher prices, but that is merely 
a wealth transfer from the customer to employees or shareholders 
of the firm. It is a loss to customers but a gain to employees or 
shareholders, and economists as social scientists have no ground 
for preferring one group to the other. By contrast where output is 


10 I am indebted to Dr. Valentine Korah for the points in this paragraph. 
11 See any account of welfare economics, for example D. M. Winch, Welfare 
Economics (1965). 
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‘reduced below the optimal point this deprives some potential cus- 
tomers of the benefit of the good, but this happens without any 
compensating gain to anyone. So long as more goods are better 
than fewer, this is an unambiguously bad result for society. The 
economist can safely condemn it as inefficient and still preserve his 
impartiality." 

This difference between the standards of the plain man and those 
of the economist is critical for assessing the effect of price discrim- 
ination on economic efficiency. Since the economist is indifferent 
to wealth transfers he need ask only about the effect on output of 
a monopolist’s practicing of price discrimination. If a monopolist 
were able to charge each customer exactly that customer’s maxt 
mum price, then the monopolist would realise very large profits, 
_ but output would be identical to that under perfect competition 
with not a single sale being sacrificed because of higher price. This 
is called perfectly discriminating monopoly and is very rare, perhaps 
non-existent. 

Much more important is imperfect price discrimination—different 
prices in a number of different markets or for different classes of 
customers. It is very common. British Rail for example discrim- 
inates by offering special discounts to students for no reason other 
than that most of them would not travel by train otherwise, and a 
little more revenue is better than none at all when it costs virtually 
nothing to carry an extra passenger outside peak hours. 

In United Brands the court condemned imperfect price discrim- 
ination when practised on a regional basis so as to divide the com- 
mon market into a number of submarkets with different, 
discriminatory prices. However it is not at all clear that imperfect 
price discrimination generally reduces output below the level that 
would prevail under simple monopoly. Whether output under im- 
perfectly discriminatory monopoly is nearer the perfectly com- 
petitive or further from it will depend upon the facts of each case. 
Unfortunately in any real case the relevant facts are extremely 
dificult to ferret out—in practice usually impossible to ascertain 
at all. 

Moreover, as several economists have demonstrated, it is con- 
ceivable that price discrimination in practice may reduce economic 
efficiency, i.e. increase the misallocation of money and resources, 
even if it increases output as compared with output in the absence 
of discrimination.** Probably the best we can do is to adopt one 
general rule on price discrimination. Many economists guess that 
price discrimination is probably on balance efficient, assuming 





12 Contrary to the claims of some economists this stil involves value judgment. 
To assume that more wealth fs better then less is a value judgment, though a rela- 
tively uncontroversial one, 

18 See B. S. Yamey, Journal of Law and Economics (1972); O. Williamson, 
io ae (1975); R. A. Pomer, Ansttrust: An Economic Perspective 
(1976). 


288 THE MODERN LAW REVIEW [Vol. 44 


there will be monopoly pricing anyway.’* Certainly there is no rea- 
son to suppose that a rule prohibiting it will promote more efficient 
allocation of resources. Furthermore it is clear that enforcing the 
prohibition will lead both enforcers and defendants to incur costs 
that consume real social resources. In the absence of any empirical 
evidence on the actual effects of price discrimination a rational, 
efficiency based system of competition law would not adopt the 
general rule in United Brands. So efficiency cannot be the justifi- 
cation for the decision. 


B. Fairness 


Discriminatory prices are often condemned as unfair. Perhaps this 
is the complaint of the “plain man” who made his appearance 
earlier. But the notion of fairness is not simple, or easily applied 
to price discrimination in general. Even if we confine ourselves to 
` effects within a single country it is not clear that the fairness argu- 
ment is very strong. For example, the pricing policy of British 
Rail, mentioned above, does not seem to generate strong objections 
on grounds of fairness. But when we move to discriminatory prices 
as between two national or regional submarkets of the EEC the 
case is very weak indeed. 

The rule in United Brands requires any monopolist who hitherto 
has discriminated in price between national submarkets to discon- 
tinue this practice. Henceforth such a monopolist must charge the 
same price in all countries (with due allowance for cost differences). 
Generally speaking discriminating monopolists will find it profit- 
able to charge higher prices in higher income countries, such as 
Germany, than in lower income countries, such as Ireland and 
Britain. Suppose these firms are now required to charge only one 
price. Almost certainly the profit maximising price will lie some- 
where between the highest and lowest discriminatory prices that 
such a firm could otherwise charge.'® As noted above the effect 
on output of such a change in pricing policy is ambiguous. But con- 
sider the effect on income distribution as between high and low 
income countries. German consumers of (say) bananas get them at 
a lower, price than before. Also some Germans who did not buy 
bananas before do buy them now. All these German consumers are 
better off. Some British consumers who bought before now drop 
out of the market because price is too high. Remaining British 
consumers pay more. All these British consumers are worse off. So, 
though efficiency effects in this example are ambiguous, distribu- 
tional effects are quite clear: income is redistributed away from 
Britain and toward Germany. The general effect of United Brands 


14 See Joan Robinson, Economics of Imperfect Competition (1933), pp. 204 et seq. 
10 R. As Bork, Tha Annius: ee ae For an agnostic view 
sco Scherer, loc 
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is clear—it redistributes income away from consumers in the poorer 
regions of Europe and toward consumers in the richer regions. 
Opponents of the EEC have always alleged that it makes the rich 
richer and the poor poorer, but their view in this case is supported 
by neoclassical economics. (Opponents of the EEC usually employ a 
very different paradigm for economic analysis.) Plainly the rule in 
United Brands cannot be justified on grounds of fairness. 

Conventional analysis of price discriminating monopoly usually 
ignores income redistribution. This is usually relatively uncontro- 
versial since the redistribution takes place between rather abstract 
consumer categories within one nation state. In EEC matters how- 
ever the redistributions are international. Those who live in poorer 
countries will ask why the law should intervene to make them worse 
off—especially when it is not evident that there is a gain to Euro- 
pean consumers generally. 


C. Single European Market 


Defenders of the court will now turn to the third justification: the 
European ideal of one community market with no national barriers 
interdicting trade. Perhaps this was the real motivation for the 
court’s decision. Setting prices, or indeed doing anything else, 
according to national criteria acts like a red rag to a bull in Brus- 
sels and Luxembourg. Three lines of argument must be considered. 

First, the original rationale for seeking one European market 
was to achieve greater European efficiency and prosperity. To that 
end striking down arrangements in which arbitrary national bar- 
riers are preserved is a goal of the Community institutions. But that 
is very different from charging different prices in geographically 
separated markets, simply because the markets happen also to the 
different countries. It is also very different when the effect of pro- 
hibiting the practice is possibly to induce greater misallocation of 
resources and certainly to redistribute wealth from the poor to the 
rich. The common European market was set up as a means to the 
opposite ends, so a general appeal to that means cannot justify the 
decision. 

The second argument is that the United Brands rule is needed in 
order to put firms in different Member States on the same footing 
when they compete with one another. But it obviously fails of signi- 
ficance. Grocers in London do not compete with those in Frankfurt. 
So no one is put at a competitive disadvantage by different purchase 
prices for (say) bananas. Only where the good is an input for firms 
which compete with one another will this argument make any sense 
For bananas it makes no sense at all. 

But in any case the essential characteristic required for a common 
market is not the existence of identical input prices in each region, 
any more than it is the existence of identical factor endowments 
in each region. Rather what is required is the absence of barriers 
to import and export among regions. Import prices for competing 
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firms will inevitably differ sharply between Member States owing to 
different wage rates, different soil and growing conditions, different 
mineral resources, different transport costs, different taxes and 
much else. The fact that one firm must pay more for some input 
in Germany than its competitor in England is no more a violation 
of the single market principle than is the existence of greater sun- 
shine in Sicily a violation because it makes growing oranges cheaper 
thero than in Denmark."* 

The third argument is that the interests of consumers in poorer 
regions must be sacrificed for the shadowy and conjectural advan- 
tage of a possibility that rules like that in United Brands will bring 
truly European (as opposed to national) attitudes more quickly. 
Such anfargument is difficult to take seriously, but in any case it 
has ceased to be recognisably economic and has become political 
and, one can hardly avoid the term in EEC matters, ideological. 


TV. INTELLECTUAL PROPERTY 

A major riddle of United Brands is the question of how it applies 
to intellectual property. It seems that any firm which holds parallel 
patents in various Member States will in future have to charge 
identical prices (save cost justified differences) in all of them. There 
is a prima facie case against such a rule, indeed against any rule 
prohibiting price discrimination in the sale of patented goods. A 
patent is a right to monopoly profit as an inducement to useful 
invention. Without such rewards inventions would be fewer. Allow- 
ing a firm to price discriminate will allow it to increase its profits, 
which in the case of patented goods may be desirable. Certainly 
some monopoly profit is desirable or we would not have established 
the patent system in the first place. If United Brands is applied to 
patents it will in effect amount to a rule that the patentee, though 
entitled to some profit, must extract the same profit per unit from 
each user. But there is no reason to impose such a restriction. If 
anything, different prices for different users are more appropriate. 
Since those who will pay more are those who beneflt more from 
the invention, it seems just (and efficient if output is thereby in- 
creased) that they should contribute more to the reward and the 
incentive to research that produced it. It is a strange principle of 
justice that charges a shilling to the man who eats a hearty meal 
and an equal shilling to he who tastes only a morsel. 


16 Price differences which come about through Governmen 
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But there is a more important point. Many firms now sell patent 
protected goods themselves in different Member States, and regions 
of Member States, at difference prices. What can we expect them 
to do if United Brands is held to apply to the sale of goods pro- 
tected by patents? One response may be to sell or licence the patent 
rights to another firm. Then if different prices are charged no action 
will lie against either firm. The EEC competition rules of the free 
movement of goods ensure that parallel imports cannot be prevented 
by the original owner.’ However such imports are not practical 
in the case of all patented goods because of transport costs and the 
like. 

Why do some firms now sell the goods themselves rather than 
assign the patent or licence? Usually because for some firms and 
some goods this is cheaper than licensing or assignment of the 
patent. Where this is so, then sale or licensing consumes more re- 
sources than marketing oneself, that is, is less efficient. In some 
cases it will be sensible for a firm to incur these extra marketing 
costs in order to protect the large discriminating-monopoly profit 
that the United Brands rule seeks to deprive it of. The resulting 
inefficiency is one induced solely by the competition law of the 
EEC, and it benefits no one. In other cases the costs to the firm 
of selling or licensing is greater than the value of discriminating 
monopoly profit thereby protected, In these cases the United Brands 
Tule will induce benefits to some consumers and losses to others. 
The analysis above of the consequences for international income 
redistribution applies—wealthy countries gain and poor ones lose 
with (probably) no net gain to Europe as a whole. In short where 
patents are concerned the United Brands-rule induces either mar- 
keting inefficiency or indefensible income redistribution. 

It should be noted that this analysis of induced marketing in- 
efficiency could conceivably apply also to marketing structures 
other than those which concern intellectual property. For example 
a banana importer might conceivably find it to his advantage to 
separate one firm into two independent organisations both owned 
but not closely controlled by him in order to realise discriminating 
monopoly profits. More plausibly, perhaps, a German firm might 
sell a British subsidiary—“ selling the goodwill” since that, though 
less efficient, will realise greater profits for the firm. The former 
subsidiary, if owned by someone else, can charge the prices which 
maximise its profits in the United Kingdom. This is one example of 
an important economic phenomenon too often ignored by courts 
and governments: that individuals and firms are not automatons 
and will adapt their behaviour to any potentially disadvantageous 
legal change. In some circumstances at least, decisions like United 
Brands will only make matters worse. If we wish to remedy the 
disadvantages of monopoly we must look for something far 
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stronger than the doubtful irritants imposed by the court in that 
case. 


V. ALTERNATIVE INTERPRETATIONS 


' Thus far analysis has proceeded on the assumption that in United 
Brands the court forbade all or nearly all price discrimination be- 
tween regional submarkets unless the firms are involved in retailing 
in those submarkets, in which case discrimination is permitted. 
However other interpretations of the court’s judgment are possible. 
The crucial passage is contained in bis [228] where the court men- 
tions ‘“‘... the wages of the labour force, the conditions of market- 
ing,..., the density of competition,...” as factors which a 
wholesaler need take into account only “to a limited extent.” 

Problems of interpreting “limited extent ” can be disregarded. 
The application of this vague term will not affect the general con- 
clusions reached above. A wide interpretation will diminish the 
ill effects noted but will not eliminate them unless so wide as to 
make the general rule nugatory. However its vagueness will have 
one undesirable effect—it is an invitation to litigation and the source 
of a potential bonanza for lawyers. It is possible that there are some 
who regard this as socially beneficial—but surely not many. 

At least two interpretations of the reference to wages, market- 
ing and competition are possible. One is that these are references 
to actual costs to the particular firm in question and therefore serve 
to mark out price divergence from illegal price discrimination. Ob- 
viously this is the interpretation used above. Another is offered by 
Signor Siragusa.** He suggests that these words refer to the general 
or average cost differences in the different submarkets in question. 
Thus if British prices generally are on average 10 per cent. less 
than Germany, and wages 40 per cent. less and competing products 
prices 20 per cent. less, then a firm can charge less in Britain than 
in Germany, without violating Article 86, even if its own costs are 
no different as between the two countries. Three points are relevant: 

First, the general conclusions reached above on the effects of the 
decision are not invalidated if this interpretation is followed. The 
ill effects are mitigated to the extent that we would expect some 
firms to find within the limits provided enough latitude to discrim- 
inate optimally. The remaining firms will be constrained to dis- 
criminate less than they would without it, but some inefficiency 
and some adverse income redistribution can be expected. 

Secondly, this interpretation will be radically ambiguous in most 
cases because of the spread in differences of economic indicators listed. 
The figures cited in the example above are not implausible and 
create ambiguity between 10 per cent. and 50 per cent. price differ- 
ences. The point made above about the costs of ambiguity are rele- 
vant here as well. 

Thirdly, this interpretation raises the question: why allow all 





18 Siragusa, loc. cit. 
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firms to discriminate in price according to average differences of 
standard economic indicators as between area submarkets? There 
is no conceivable economic rationale for this; it is quite arbitrary. 
On Signor Siragusa’s interpretation the court’s decision does not 
possess any rationale, not even the defective rationale of the inter- 
pretation used above. We cannot rule out the possibility that a 
court which pays scant attention to efficiency and less to fairness 
might pay none to rationality either. But most will doubt that matters 
have gone quite as far as that. 


VI. ANOTHER APPROACH 


Public policy on price discrimination confronts us with value choices 
which we should face, not shirk. In particular appeals to authority, 
or logic, or the reactions of the man in the street will serve only to 
darken counsel. What follows are opinions upon matters of political, 
and even moral, dispute. As such no special place can be claimed 
for them. But perhaps some readers will find the following prin- 
ciples attractive. 

Banning price discrimination can increase or decrease output— 
or have no effect on it. Banning it may redistribute income to rich 
countries, to poor countries or not redistribute income at all It 
will be assumed that a neutral effect will present no problems of 
clashing policy objectives—that is if (say) distributive effects are 
neutral we simply look to output and welfare objectives and decide 
the case on this basis. If all effects are neutral then the decision 
does not matter. 

There are four interesting cases: 

(1) Prohibition which increases output and redistributes income 
from poor to rich countries. 

(2) Prohibition which increases output and redistributes income 
from rich to poor countries. 

(3) Prohibition which decreases output and redistributes income 
from rich to poor countries. 

(4) Prohibition which decreases output and redistributes income 
from poor to rich countries. 

The writer believes that the EEC institutions should in general 
act to increase total output and welfare in Europe, but should re- 
frain from acting where this would have unfavourable redistributive 
effects—that is, where acting would redistribute income from poor 
to wealthy countries. Total welfare maximisation is taken to be the 
primary objective to be pursued subject to the constraint that un- 
favourable international redistributive effects must not thereby be 
brought about. Where either the main objective or the constraint 
is violated the Community institutions should not act. Applying 
this principle Community law should prohibit price discrimination 
only in case (2) above—because intervention violates the main ob- 
jective in (3) and (4) and violates the constraint in case (1). This 
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rule would require an inquiry into both output and redistributive 
effects in each case. Data for such inquiry are notoriously difficult 
to find and evaluate. Such a rule might thus be unworkable, expen- 
sive and uncertain. In that case the best available guess is that most 
discrimination is probably ambiguous as to its total welfare effects 
but most probably redistributes from wealthy countries to poor 
ones. If we must have one simple rule, then that rule ought to per- 
mit price discrimination. 

Several value assumptions have been made in the above discussion, 
three of which are noted for the sake of completeness. First, redis- 
tributive effects within income classes within one country are 
more properly ,the concern of that country’s government than of 
the Community institutions. Secondly, the Community institutions 
should in general take the status quo as given and act only when 
the status quo can clearly be improved according to widely accepted 
criteria. Thirdly, international income redistributions are acceptable 
if they move from rich to poor countries but not if they move in 
the other direction. 


VIL CONCLUSION 


In the price discrimination cases the European Court settled legal 
rules on important economic matters without any relevant debate, 
and largely in ignorance of the probable consequences. This is partly 
an artifact of the adversarial nature of any legal proceeding. The 
Commission, seeking to vindicate its decision, had no interest in 
raising the considerations presented here. The applicants, United 
Brands and Hoffman La Roche, were so concerned to argue that 
they had not discriminated that they neglected, perhaps for good 
tactical reasons, to point out that price discrimination is often un- 
objectionable. The Advocate-General failed to fill this gap. So the 
most important issues were never raised before the court. This is 
a perfect, textbook-like example of what goes wrong when com- 
plicated matters of economic policy are left to courts to work out. 
The strong criticisms of the Court presented above should not be 
treated as isolated cases. Many of the elements of its performance 
that other commentators have criticised are present in the price 
discrimination cases. The dogmatic style of its judgment **; the 
arbitrary legalistic distinctions appealed to™; the refusal to recog- 
nise that the opinions of a few talented amateurs (i.e. the judges) 
may not be an adequate substitute for serious theoretical and em- 
pirical study where complex economic issues are in question **; the 
embarrassing misunderstandings of the significance of economic 
concepts and data *'; all this must be weighed in the balance in 


19 (1973) 36 MLL.R. 220, 224-225. 

20 The classic example ts the existence/ exercise distinction In Consten and Grundig 
v. Comm. [1966] E.C.R. 299. 

31 Observe the consideration of Lady Hal's evidence in Distillers [1980] CM.L.R. 
121, 156 and 167. 
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assessing the performance of the European Court. Any sober stu- 
dent of its work will conclude that it does not do this job especially 
well. Perhaps it is a job that courts are ill-equipped to do. The 
court’s political function is to legitimate controversial decisions. 
Perhaps this benefit (if it is a benefit) is purchased at too high a 
price.” 

W. BisHop * 


28 And see R. Stevens and B. S, Yamey, The Restrictive Practices Court (1965). 
* London School of Economics. 


REPORTS OF COMMITTEES 


THE ROYAL COMMISSION ON CRIMINAL PROCEDURE 


Tae Report of this Royal Commission together with its constella- 
tion of research studies is a notable achievement. It is also a highly 
contentious one.! The chairman, at least, ought to appreciate both 
the veneration accorded to sacred cows and the stringency with 
which they are sometimes defended. Much in this report deserves 
praise and speedy implementation, but there are aspects of it which 
ought, in my submission, to be rejected in any free society. What 
follows is an attempt to justify both propositions. 

The Royal Commission starts from a basis in principle. Any 
system ought, it contends, to be characterised by fairness, openness 
and workability. A civilised society ought to protect absolutely the 
freedom of a person’s property from general searches, the right not 
to be forced to incriminate oneself, and the right, when in the hands 
of the State, not to be subjected to violence and other inhuman and 
degrading treatment.” Throughout, there is a welcome emphasis not 
only on the retention of rights, but also on the need to advise sus- 
pects what their rights are, and to treat them with humanity. It must 
however be conceded that within the rather indefinite boundaries so 
set, a wide variety of powers and arrangements could be envisaged, 
some distinctly repressive in character. 

This note follows the format of the report, considering in turn 
police powers in the investigation of crime, arrangements for the 
conduct of prosecutions, and pre-trial procedure including disclosure 
and committal proceedings. 


1. Police powers 
In assessing the Royal Commission’s proposals, I adopt some basic 
propositions which might well not be generally agreed. I agree with 
the Report in thinking that civil liberties are not well protected by 
a system which seeks to control the police by requiring them to 
work with a set of minutely limited powers, many of which were 
drafted ad hoc to cater for particular situations as they arose. A 
regime of wide, functional but not unlimited powers would be 
better. Secondly, I do not believe that police abuses are necessarily 
a function of the breadth of powers. No doubt constables engaged 
in overbearing conduct like to appeal for support to powers 
apparently available, but it is clear enough that abuses by police 
occur in the absence of powers. Furthermore, some actions which 
now constitute abuses are reasonable in character and ought to be 
brought within powers and regulated. But while the grant of wider 
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powers could no doubt help the police to stay within their limits, one 
cannot accept that a comprehensive and fair code of police powers 
will result automatically in the police working within its limits. The 
experience of other countries suggests that the police still find 
restraints irksome and endeavour to circumvent them. The Royal 
Commission shares this view; some part of the debate concerns 
whether their proposed controls, in particular the recording of 
reasons coupled with later review of police practices, are adequate. 
It is also apparent that while some of the Report’s recommendations 
amount to a legalisation of practices now illegal or of doubtful 
legality, the Report does not suggest bringing them within powers 
simply because they occur frequently. The Report stresses not only 
utility, but whether they meet its criteria and can be controlled ade- 
quately. Strong differences of opinion on these matters are 
inevitable. 

Many admirable recommendations can only be alluded to briefly. 
It is important that they be mentioned, however, because the Report 
does not deserve to be dismissed entirely as the 11th Report of the 
Criminal Law Revision Committee was, because of criticisms of a 
small, albeit objectionable part of it.? Among the wholly admirable 
recommendations contained in it are those relating to the intercep- 
tion of communications which would be brought within judicial 
supervision, in line with the systems adopted in other common law 
countries and with our obligations under the European Convention 
on Human Rights.‘ Retention of powers to stop and search for 
stolen goods and the extension of stop and search powers to offen- 
sive weapons generally is necessary to crime control It does not 
seem sensible to ask the police to keep the peace without giving 
them adequate powers to do so. Happily, “sus ” is in any event in 
the process of abolition. There seems little reason to think that the 
new power will be used more widely than the bundle of powers 
which now obtains, imperfect as they are. But there is an evident 
need for safeguards against abuses which occur all too frequently 
now. 

A proposed carefully controlled power to search for evidence is 
wholly admirable. In particular, it will enable the police to obtain 
access to financial records, a power which they have lacked for far 
too long. The absurd restrictions imposed by the Bankers Books 
Evidence Act 1879 and section 441 of the Companies Act 1948, 
would no longer inhibit investigations into frauds. The normal mode 
of procuring financial documents, if the recommendation is accepted, 
will be to serve a document akin to a witness summons on the person 
in possession of the information; a warrant to search for evidence 
would be a last resort. 

Certain restrictions would go. Fingerprinting, while not to be a 


3 Criminal Law Revision Committee, 11th Report, Evidence, Cmnd. 4991. 
4 See Malone v. Metropolitan Police Commissioner [1979] Ch. 344 and O'Higgins, 
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routine measure, would not require a magistrates’ order which has 
never been a very real protection in any event. A proposed power to 
take certain body samples seems necessary; here I am not convinced 
that the authority of a magistrate should not be required. Search 
without warrant of premises occupied by a suspect would be brought 
within powers. No magisterial authority would be needed, but 
instead the written and reasoned authority of a senior police officer 
would be required. Furthermore, searches would be subject to an 
exclusionary rule of evidence, so that material evidence found in a 
search on arrest for a specific offence and relevant to that offence 
would be admissible as would evidence found incidental to such a 
search if a warrant could have been obtained to seize it. Otherwise, 
evidence so found would be inadmissible. The result, in a case like 
Jeffrey v. Black would be to exclude the evidence.‘ 

Other proposals are more drastic. The Royal Commission proposes 
that powers which involve a considerable intrusion into personal 
liberty shall be’available only in grave cases. This rather elastic term 
includes serious crimes inst the person, damage to property, 
dishonesty, drugs offences, blackmail, or perversion of the course of 
justice. Wide powers would be given concerning such offences. There 
would for example be a power temporarily to detain persons in the 
vicinity of an offence who may be able to assist in apprehending the 
offenders, or securing or recovering property or a person. The power 
would be exercised sparingly, and on reasonable grounds. It is 
unlikely that it would be abused, since, after all, it is the sort of 
power that is likely to be employed against innocent and guilty, 
bourgeois and others, alike. 

In respect of arrest, the report’s recommendations could tilt the 
balance of procedure markedly against the individual. The report 
does of course argue strongly against automatic arrest in every case 
where the police have power to do so.* Furthermore, by proposing 
that persons might be required to come to a police station for 
fingerprinting or other procedures on an Appearance Notice, a 
suggestion borrowed from Canada, the report would remove one 
powerful incentive for arrest which now exists.’ 

The report rightly stresses the need for broad, functional powers 
of arrest. Concluding that the current definition of an arrestable 
offence is unsatisfactory, it suggests that constables should be given 
a power of arrest in respect of all offences punishable by imprison- 
ment. This, given the plethora of powers which now exists, together 
with the tendency to make offences statutory either with a five year 
maximum penalty of imprisonment or specially arrestable, suggests 
that no great extension of powers would occur. Furthermore, the 
report insists that exercise of the power should bé limited by the 
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May 1981] REPORTS OF COMMITTEES 299 


necessity principle. Both the breadth of the power and the limitation 
to its use are, in my submission, appropriate. 

My doubts concern first the fact that the necessity principle, 
while available for application by the constable in the street, is 
primarily intended for use at the station. This may lead to an in- 
creasing use of arrest, albeit of short duration. Secondly, the report 
makes much of the point that arrest followed by a brief period of 
questioning may dispel suspicion. There is, therefore, an emphasis 
on its use to clear up a situation of a suspicious nature. Now arrest 
is and will be based upon reasonable cause to suspect, which is not 
the same thing as having evidence in the case. At present, reason- 
able cause underlies the whole use of powers. Whether, given 
reasonable cause to suspect, it is desirable to arrest a person de- 
pends, as Lord Devlin stated in Shaaban Bin Hussein v. Chong Fook 
Kam," on secondary factors, but nowhere does his Lordship, pace 
the report, indicate that one of these is so that a person may be 
questioned in order to dispel suspicion. The report concludes that 
detention for interrogation has only recently been accepted in our 
law. If it has been so accepted, it is by process of inference from 
the changes made to the Judges’ Rules in 1964 which delayed the 
warning stage.’ 

Of course questioning may dispel suspicion. Steer’s report gives 
examples of arrests followed by questioning which did so.!° Of course 
the outlines given are skeletal. Reasonable cause is a nebulous stan- 
dard; it depends on what the suspect is seen or reported to have done, 
taken with the relevant circumstances, but in a doubtful case weight, 
perhaps undue weight, may be given to circumstances which are not 
particular to the suspect. Even conceding all this, it is questionable, 
surely, whether there was reasonable cause in these cases. One can- 
not avoid wondering whether the recognition of arrest as a facility 
for questioning will not result in an erosion of the reasonable cause 
standard. Certainly in Sweden, where there is such a facility, a 
research report expresses disquiet whether the police do not use 
apprehension too readily as a result. Furthermore, may there not 
be a danger that armed with a clear power to interrogate and to 
search premises under the suspect’s control, the police will use coer- 
cive measures more, or at least no less frequently than they do at 
present? The exclusionary rule would not present much of a de- 
terrent to them for reasons which are obvious; if relevant evidence 
is uncovered it will be admissible; if not the suspect may be released. 

The necessity principle is valuable, but it still allows a wide 
measure of arrest. It includes the cases where it is necessary in order 





® [1970] A.C, 492, 
ap lg Thomas (1964) 4 Brit.J.Criminol. 383 was almost alone in noting this at 
the 
10 D. Steer, Uncovering Crime: The Police Role, Royal Commission on Criminal 
Research Study No. 7 (1980). 
11 Haktning och Anhallande (SOU :1977), pp. 50-51. 
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to secure the suspect’s name and address, to prevent continuation of . 
the offence, to protect persons or property, to preserve evidence, 
which could justify arresting a person so that he might be searched 
at the station, and to ensure his appearance in court. The report 
concludes that the principle should not justify detaining a person 
in order to clear up other offences, and it recommends firmly against 
the bestowal of a power to arrest witnesses. Necessity as a matter of 
emphasis is a valyable contribution; it would be a mistake to assume 
that it could not be manipulated. 

More contentious still is the proposal to legalise detention for 
questioning for fairly long periods. The necessity for police question- 
ing for suspects is clearly demonstrated by research done for the 
Royal Commission. Not only does it help in the solution of crime, 
but it also produces useful guilty pleas. It needs to be retained and 
regulated. The present abuses that occur under the formula of 
“ helping the police with their inquiries ” are notorious. The report 
seeks to end abuses by institutionalising the practice under controls. 
It relies in part on research studies which indicate that suspects are 
generally held for short periods only, surely a perverse use of the 
social sciences since the question must be whether the institution, 
on the terms proposed or at all, is tolerable in all cases. 

Once again the power is premised upon the existence of a grave 
offence, as we have seen, itself an elastic term, and one which goes 
well beyond any notion of a crime of violence. The procedure pro- 
posed is that the suspect, who may still initially have come to the 
station to assist the police with their inquiries, will be told that he 
is not at liberty to go when the conditions for arrest exist. A custody 
sheet will be started, and his post-arrest rights will come into play 
at that stage. The report decided, for practical reasons, to recom- 
mend against short and absolute time periods. It also rejected Sir 
D. MacNee’s call for a 72 hour period. 

The steps proposed are as follows; the officer in charge of the 
suspect when he is brought to the station must determine whether 
there is good cause to detain him. This will be recorded. After an 
initial period of six hours the case is to be reviewed by a senior 
officer of the uniform branch. If the suspect is to be further detained 
he must be given the reasons therefor. After 24 hours the suspect 
may be released, unconditionally or on bail for further inquiries, or 
charged and released on bail, or brought before the court. Excep- 
tionally, he may be brought before a magistrates’ court sitting in 
camera in order that detention may further be extended. A majority 
of the Royal Commission recommend that he be entitled to legal 
representation. The magistrates may later prolong custody again. 

In order to cope with the problem of arrests made on a Saturday 
evening, where the suspect cannot be brought before a court within 
the time limited, the report proposes the use of a duty solicitor 
scheme. The duty solicitor would visit the suspect, not primarily to 
advise him on the law, but to ensure that his welfare and interests 
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are being protected during the period of detention. But the report 
does recognise the desirability of instituting night and weekend 
courts. 

Much of what follows in the report, in particular the emphasis on 
the desirability of police bail, and of informing suspects of their 
rights is valuable and most commendable. But at this juncture cer- 
tain flaws with the scheme of detention for interrogation need to 
be illuminated. I approach the question from the vantage point of a 
reforming regulator, but only for the purposes of criticism; nothing 
in the report convinces me that the emphasis which it proposes is 
absolutely necessary to control crime or tolerable in a free society, 
and I, for one, would rather connive at the occasional abuse than 
erect it into a recognised principle. The police, mindful of the prob- 
lems they encountered in dealing with gangs in South and East Lon- 
don, may well conclude that the criticism which follows is that of yet 
another intellectually flabby Hampstead liberal. 

The flaws in the scheme are the following; first, much emphasis 
is laid on the control of a uniformed officer. But will he have that 
expertise which is necessary to determine not only whether further 
information is necessary to the development of a case, but also 
whether it is likely to be obtained from the suspect? Secondly, the 
notion of grave crime is wide; could one not, and here admittedly I 
harken to a point suggested in my own evidence, try to isolate the 
sorts of cases which typically present dangers to witnesses and evi- 
dence with a view to demonstrating, in most cases to a fudge in 
advance, why an order should be granted for interrogation? '* Con- 
trol before the event would, I think, be better than the scheme pro- 
posed, if it is workable. One would admittedly need a review 
procedure for emergency cases which could not be so dealt with. 
The limitations proposed in the report are not very impressive. 
Thirdly, obligations on the police to record reasons for detention 
may well be construed as requiring outline reasons only, and assume 
a formal character accordingly. 

In addition, there is the problem of access to legal advice, to say 
nothing of the suspect’s family. The report rightly concludes that, 
as a general principle, a suspect should not be held incommunicado 
and should be entitled to legal advice. Indeed, it recommends exten- 
sions of legal aid. But this welcome emphasis is almost immediately 
belied by the customary invocation of social danger as a basis for 
denying the suspect access to the outside world. The police will be 
able to refuse to pass on an intimation of the suspect’s arrest where 
to do so would not be in the interests of the investigation, or the pre- 
vention of crime or the arrest of other offenders, for example where 
harm to witnesses or the destruction of evidence seems likely. The 
station officer, not the detective, will make this decision. Reasons 
will be recorded in writing. 


13 Seo L. H. Leigh, “ Vers une réforme des pouvoirs de la police en Angleterre ” 
{1979) 10 Les Cahiers de Droit 583. 
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Access to friends, family or solicitor could thus be denied. The 
scheme assumes that there are dishonest solicitors about who, if 
given access to the suspect, will abuse their position by passing in- 
formation to his confederates. Admittedly, it is intended to be exer- 
cised only in exceptional cases; the offence must be grave (that 
elastic term again) and there must be good reason to apprehend a 
substantial interference with the course of justice if access to a legal 
adviser is granted. 

This is quite appalling. It is no doubt true that some solicitors 
are dishonest, just as some police officers are overbearing, and some 
doctors mere abortionists. There are, however, fundamental ques- 
tions of values in all this, and, at a lesser level no doubt, questions 
of workability also. What the report proposes is to hold a person 
incommunicado for up to 24 hours. Admittedly, the police may 
think it possible to let him communicate with the outer world well 
before then, but, equally, they may not grant him access to a solici- 
tor until a rather late stage when it may be difficult for his adviser 
to mount an effective case before magistrates to whom a police 
application is being made for an extension of custody. If his arrest 
occurs at a weekend, he may not see a solicitor of his choice for a 
much longer period, since the legal aid lawyer is supposed to over- 
see the conditions of custody rather than to provide legal advice. 
Unlike continental systems which have this institution, the prosecu- 
tor does not see the file until the police investigation is complete; 
scrutiny will depend upon magistrates who may well not be able to 
probe the matter to the bottom. How much information will they 
require of the police? 

There is a further problem. How will the police operate such 
powers? Is there to be a black list of suspect solicitors, a request 
for whom sets warning bells jangling in the mind of the Inspector? 
May a suspect be dissuaded from obtaining access to particular 
solicitors—or prevented from obtaining speedy access to all solici- 
tors if he asks for the wrong one—or simply prevented from having 
speedy access to all solicitors depending on the nature of his crime 
and his past associates? How do police compile their list? To what 
extent can they be prevented from relying on stereotypes? We are 
told that in less grave matters the appropriate course is to inform 
the ‘solicitor of the sensitive nature of information to which he is 
given access, and to rely upon professional discipline if he abuses 
his position. This is compatible with liberal principles; the proposal 
for serious cases is not. 

Other recommendations concerning interrogation are also likely 
to prove contentious. On grounds of cost the report rejects the 
notion of having a solicitor present at all police stations. It recom- 
mends also against any requirement that a solicitor attend all police 
interviews with suspects, noting also that a solicitor who so acted 
could face a conflict of roles. On the other hand, the suspect has a 
right to legal advice and he can always refuse to speak unless his 
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solicitor is present; his function would only be to give the suspect 
advice if so requested. Lack of access to a solicitor would not render 
the suspect’s admissions inadmissible in evidence. 

The report rejects the exclusionary rule as a means of disciplin- 
ing the police. This is consistent with aspects of the English rule 
as it has evolved of late, and reflects the Royal Commission’s own 
summary of the detriments of such a rule and American dissatisfac- 
tion with it.1* Some of the reactions to this aspect of the report 
overlook the fact that what is proposed is in part more favourable 
to suspects than is the existing law. While the exclusionary rule is 
rejected in respect of admissions, including admissions obtained by 
threats and promises, it is advocated in relation to violence to the 
suspect and to improper ransacking of his premises, carried out 
under the guise of a valid search, whether with or without a war- 
rant.’ In relation to searches it may be hard to work; it will be 
difficult very often to prove that a search was a ransack, rather than 
a proper search thoroughly conducted. 

We are not told why the distinction is made; it may be that in 
the former situation the abuse is harder to define in the abstract and 
harder for the police to guard against. This may in turn reflect a 
belief that most breaches of the rules concerning interrogation are 
errors made in good faith, rather than consciously overbearing con- 
duct.: Oppressive police questioning cannot always be so classified, 
nor, surely, could the use of threats and promises.** The report sug- 
gests reliance upon police disciplinary measures and upon civil 
actions for control and redress, the latter, it is hoped, facilitated 
by the practice of recording decisions made during the course of 
custody. The notion that breach of the conditions of custody should 
form the basis of an action in tort is welcome, but the suspect will, 
while able to challenge admissions and confessions improperly 
obtained as unreliable, lose the protection of the present automatic 
rule. 

I cannot feel enthusiasm for the exclusionary rule either in its 
mandatory American or discretionary Scottish form, where the 
gravity of the offence as a factor for consideration may well mili- 
tate against the exclusion of evidence in a serious case.'’ Some of 
the case law on confessions is unpersuasive. There is, however, no 
neat solution to the problem. Police discipline may well not work 
either; many recidivists are unlikely to complain of their treatment, 


183 R. v. Sang [1979] 69 Cr.App.R. 282; for American criticisms, apart from 
sources in the Report, sec Burger C.J., diss, in Bivens v. Six Unknown Federal 
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if only because they expect a continuing, potentially unpleasant 
relationship, with the police.!* Then too, how astute will superior 
officers be, where the suspect does not complain formally and per- 
sistently, to invoke discipline? What will discipline amount to? 
Will a court ever award substantial damages save in a case where 
the police patently acted abusively in relation to an innocent sus- 
pect? Will this be enough to ensure adherence to the rules? All these 
are deficiencies in the report’s approach. It is a compromise which, 
provided that the notion of violence to the prisoner is given a wide 
interpretation, may not be unreasonable, but I would fear the evolu- 
tion of some distinctly unpleasant police tactics and would prefer 
to leave threats and inducements at least subject to the present law. 

There are welcome, positive proposals in the report, for example 
for a code of police practice in the form of a statutory instrument, 
a recognition of the special position of -juveniles and mentally de- 
ficient persons, and a recognition that there must be a point beyond 
which questioning must cease, identified as the point of charge. The 
warning or caution system is retained and will bite at an earlier 
stage than now, at the point of arrest. There will be disappointment 
that the report does not make firmer recommendations concerning 
the tape-recording of interviews. Here, cost considerations appear 
to have been decisive. In the result, the report recommends that tape 
recording, which is both valuable and practical, be introduced gradu- 
ally. In the meantime, it recommends that the police should sum- 
marise the main points of an interview with the suspect on tape, 
with the consent and knowledge of the suspect who could comment 
on it. The cost of video equipment is too great for its introduction 
to be recommended. 

Throughout this part of the report there is an insistence on for- 
mal recording practices as a safeguard for the citizen. The police 
will, for example, be required to record reasons for detaining, for 
arresting, for search of premises of an arrested suspect, for search 
of the person, for fingerprinting and for obtaining other specimens. 
The use of powers would have to be justified in the particular case, 
and practices generally would be subject to review by Her Majesty’s 
Inspectors of Constabulary. There are clearly possible inadequacies 
with this approach. Reasons may tend to become purely formal; one 
would not expect long entries in the policeman’s notebook, or even 
in a station log. Furthermore, contemporary police records might 
be accorded undue weight at trial, so prejudicing the defence. But 
what is the alternative? At present only reasonable cause, to which 
in any event these formal procedures are to be added, protects the 
citizen. Some procedures, for example, fingerprinting, are under 
magisterial scrutiny, but that is of little assistance to the suspect. 
The report is surely right to see the primary safeguard against abuse 
as lying in the training and discipline of the police. Recording is a 
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secondary, perhaps not stringent safeguard, but it is something and 
should not be rejected automatically. 


2. Prosecution system 


Among the welcome proposals from the report is that a system of 
prosecutor’s offices be set up, to cover the areas policed by particu- 
lar forces. The system proposed, in order to avoid dangers of re- 
moteness and the creation of a cumbersome bureaucracy, is that of 
local prosecution services, independent of the police and having 
authority over a case after the police investigation has been com- 
pleted. The police would investigate and determine in the first 
instance, whether to bring charges or not; thereafter the matter 
would fall within the competence of the prosecutor, to be known 
as the Crown prosecutor. 

Apart from questions of expertise, the report sees distinct advan- 
tages in such a system. It should be fairer, in the sense that pro- 
ceedings would be brought on the basis of an adequate and properly 
planned case. It would minimise arbitrary differences in the way in 
which similar cases are treated. It would be open and accountable 
in that decision-makers could be required, within limits, to explain 
their reasons for decision. The system proposed is rather like that 
of the Crown Attorney’s office as that exists in Ontario and British 
Columbia. It is essentially an adaptation of present arrangements 
rather than a revolutionary departure. Accordingly, its importance 
should be measured in incremental terms. Although local in charac- 
ter, the system would have national features, in this resembling the 
police service itself. Crown prosecutors would prosecute cases com- 
ing up from agencies other than the police force within whose area 
the force is situate, but they would not handle private prosecutions, 
nor prosecutions by non-police agencies. 

Incremental though such a system would be, its importance should 
not be minimised. The Crown prosecutors’ offices would be respon- 
sible to both local and central authorities, not for particular cases, 
but in respect of the enforcement of law and order generally. The 
system, its organisation and practices, could thus be monitored, and 
the use of discretion structured more uniformly than it is now. A 
wide range of prosecutions would be brought within its ambit, some 
of which are now left to private prosecutions. Furthermore, the 
importance of the private prosecution will be much diminished. The 
primary responsibility to prosecute will be placed upon the public. 
If a Crown prosecutor did not wish to proceed, a victim could, on 
application to a magistrate, contend that the decision was wrong and 
this, if accepted, would enable him to prosecute privately at public 
expense. The Director of Public Prosecutions would not be called 
upon so often to advise on cases. One recommendation with which I 
would disagree is that the courts be not empowered to require a 
prosecutor to justify a decision to drop charges. I cannot see why a 
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prosecutor should not be obliged to show cause and to prosecute if 
the court considers that a prosecution is required in the public 
interest. 

It is possible to belittle the proposed changes. It is of course 
obvious that even in those jurisdictions which have Crown prosecu- 
tors, the notion that all cases obtain a careful scrutiny and that 
prosecution policy is always developed on a reasoned and principled 
basis, is visionary. What happens depends upon the press of business 
and the character of the prosecutor. Nonetheless, there is a better 
chance of a principled approach to such problems where the service 
is independent than where it is not. Furthermore, the enhanced 
status of such a service may well conduce to a higher level of ability 
throughout the service than perhaps now exists. Possibly, prosecu- 
tors will not be as independent in thought and action as they should 
be; relationships with the police may well dictate how certain 
decisions are made.?® The factors noted above are bound to affect 
whether and the way in which the prosecutor sits in judgment upon 
police files. But this would happen whatever the mode of organisa- 
tion adopted, whether local, regional or national, unless indeed, the 
absurdity of channelling all cases to a very remote centre were to 
be tried. And again, one should not overlook the proposition that 
independence is an attribute to be cultivated and one to which the 
evolving standards of a formally independent service may give 
substance. I conclude that the Royal Commission’s proposals are 
not only defensible, but, given present circumstances, right. 


3. Bringing a case to trial 


Here the report considers a number of important matters, the first 
of which is the discretion to prosecute. The report concludes that 
while some cases of a doubtful nature must be brought before the 
court, there should be no prosecution where there is no reasonable 
prospect of success. Other factors also influence the decision, such 
as age, mental health, stress, the attitude of the victim and his 
relationship to the suspect. The factors cannot be definitively stated 
in advance. There is a need to develop criteria through the system. 
Some systems do this successfully; the Netherlands is an obvious 
example. 

The report considers disclosure, drawing attention to the differen- 
ces at present between disclosure in the Crown courts and in the 
magistrates’ courts. It recommends much greater disclosure by the 
Crown in the latter, but only at the request of the defence. Here 
again one confronts the problem of cost. Where disclosure has not 
been made, the facts are to be read out in court before the suspect 
pleads so that, if he does not agree with what is said, an order for 
full disclosure to him may be made. 

The police would be obliged to disclose summaries of witnesses’ 
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interviews and a. list of those witnesses whose statements are 
intended to be used in evidence. The prosecution would give to the 
defence the statement of any witness whom the prosecution pro- 
posed to call at trial. For cost reasons, reports of other statements 
would not be furnished. The exigencies of an adversary system inhibit 
the Royal Commission from imposing corresponding obligations on 
the defence. Defence disclosure would not be required, but surprise 
defences could lead to an adjournment of the trial so that they 
might be investigated. 

I question aspects of the proposal that the prosecution be allowed 
to refuse disclosure of sensitive information. Informers must be so 
protected. The report also concludes, however, that the Crown 
should not be required to disclose statements by witnesses who, in 
the prosecutor’s opinion, might wilfully give false evidence on be- 
half of the accused. This seems a dangerous suggestion and, surely, 
an unnecessary one, for if the Crown can show that the evidence is 
false and known to be so, it can discredit it at trial and bring pro- 
ceedings for perjury thereafter; if it is not clear that such evidence 
is tainted, it is fit for the jury’s consideration and it would be wrong 
to withhold it. Welcome is the conclusion that where information 
is so sensitive that it should not be disclosed, but is of a character 
which tends to prove the suspect’s innocence, the Crown must 
disclose it or offer no further evidence. 

The abolition of committal proceedings is advocated. It is regarded 
as an ineffective screen for which disclosure and a new right in the 
defence to apply for a discharge ought to afford a sufficient sub- 
stitute. This is likely to be invoked only infrequently. From a pro- 
secution point of view the demise of committal proceedings will 
probably be welcomed, save that, in certain difficult cases such as 
fraud cases, it was always helpful to it to see whether witnesses 
would stand up before proceeding to trial. Speedy trials can, the 
report concludes, better be ensured by the Crown prosecutor system, 
and the monitoring of it, than by abstract time limits which do not 
work well elsewhere.*° Even in Scotland, the 110 day limit can be 
avoided by releasing the suspect on bail during the hearing. Prece- 
dence should be given to the trial of persons in custody, a recom- 
mendation given point, surely, by the disgraceful conditions which 
obtain in remand prisons. 


4. Conclusions 


The report of the Royal Commission has engendered strong re- 
actions, some almost Pavlovian in character. It is no doubt a mere 
commonplace to assert that a brief review of this character cannot 
do justice to its contents. What it can do, however, is to indicate that 
a fairly balanced approach to the Royal Commission’s proposals is 
warranted, and also to indicate what I believe to be the case, that 


20 Seo, e.g. 18 US. Code Anno. 3161-3164 and notes to 1980 Supplement, 
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on balance its proposals would improve the present system and ought, ` 
with the exceptions noted in this paper, to be implemented. Many 
improvements to its proposals could be suggested, some of which 
obviously depend upon economic matters of which the Royal Com- 
mission had to take account. But in this instance it is better to accept 
the good and hope in future for the best. L. EL GaGa 


THE DELIVERY SYSTEMS STUDY: A POLICY REPORT TO THE 
CONGRESS AND THE PRESIDENT OF THE UNITED STATES. 
THE LEGAL SERVICES CORPORATION JUNE 1980} 


THERE is a substantial area of common ground between the United 
States and the United Kingdom concerning the need to provide 
better legal services to the poor. There has always been disagree- 
ment, however, as to the best method of addressing that need. There 
are essentially two views on this matter. The traditional view is 
that the private practitioner is the best person to provide a legal 
service, and if a client is unable to pay for that service, the state 
should subsidise the practitioner so that the client still gets the 
same service. This approach known variously as “legal aid” or 
“ judicare ” * has formed the cornerstone of legal services to the 
poor in the United Kingdom since 1949.* The underlying philosophy 
of this approach rests on the stated belief that it provides the best 
means of allowing equal access for all to the same service, without 
restricting in any way the independence of the lawyer.‘ 

The alternative, and more radical, approach is to employ a 
salaried neighbourhood lawyer working together with other para- 
legal workers in an office situated in the poor community, and 
providing a more comprehensive range of services than contem- 
plated in the “ judicare ” system. Since 1965, staff attorneys working 
in neighbourhood law offices (NLO’s) have formed the cornerstone 
of the legal services movement in the United States.” Their equiva- 
lent, the neighbourhood law centre, has existed on a more limited 
scale in the United Kingdom since 1970.* Rooted in the aggressive, 





1 A copy of the Report (143 pp. + 61 pp. appendices) can be obtained free of 
charge from the Legal Services Corporation, 733 Fifteenth St, N.W. Washington 
20005, U.S.A. 
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The Legal Ald and Advice Act 1949 placed on the statute book most of the 
recommendations of the Rushcilffe Committee (seo Report of the Commities on 
Legal Ald and. Legal Advice in England and Wales (Cmnd. 6641 (1945)). It ts 
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full time salaried legal ald solicitors (s. 7). This provision was never activated. 

t For a recent retteratlon of this position see Evidence of the Law Society to the 
Royal Commission on Legal Services, Memo. 3, Pt. 1, s. xvii 5.4, January 1978, 

ë See E. Johnson Jr., Justice and Reform, for the best general history of the 
movement. 

è The first law centre began operating in North Kensington in 1970. There are 
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radical, social reform attitudes and vocabulary of the mid-sixties, 
this approach rejects the notion that “ judicare ” provides an effec- 
tive legal service to the poor, and the notion that receiving a salary 
from public funds diminishes the willingness of a lawyer to fight 
for the best interests of his client. The first national director of 
the United States legal services programme forcefully expressed 
this view in a speech in Chicago in 1966 when he said’: ‘The 
English system (‘judicare’) can achieve no other goal than the 
mere resolution of controversies. The NLO’s have far greater am- 
bitions. Our responsibility is to marshal thé forces of law and the 
strength of lawyers to combat the causes and effects of poverty.” 
The evidence from both countries in the 1970s has been of a move 
towards a mixture of both systems. In the United Kingdom, this 
fact has been publicly acknowledged by the Law Society, the Lord 
Chancellor’s Advisory Committee on Legal Aid, and the Royal 
Commission on Legal Services." In the words of Michael Zander, 
“ there is virtually no one in England today who contends that legal 
services ought to be delivered exclusively by private practitioners, 
or exclusively by salaried lawyers.” * In the United States the stab- 
ilisation of legal services in the legislation of 1974, which created 
their permanent home in the Legal Services Corporation, with res- 
ponsibility for the overall administration and development of legal 
services, has brought about a broadening of the base of the move- 
ment. Securely rooted in the NLO model, the legal services move- 
ment in the United States has begun to experiment with mixed 
models. The Delivery Systems Study, published in the summer of 
1980, by the Legal Services Corporation in the United States, is the 
result of five years empirical investigation of the potential of mixed 
delivery systems for legal services. By its timing and its content the 
Study could make a major contribution to the future development 
of legal services in both the United States and the United Kingdom, 
and quite possibly in other countries as well.!° In the course of this 
note I shall summarise the main findings and methodology of the 
Study and outline in particular those findings which might see useful 
application in the United Kingdom. 


Background to the study 
The Legal Services Corporation is a statutory, non-profit body, inde- 
pendent of Congress, brought into being to administer the annual 


ee a E 
now 34 law centres in the United Kingdom which are operating, or about to com- 
menco operation, The majority are stil] m London. 

T E. Clinton Bamberger Jr. Speech to National Conference of Bar Presidents, 
Chicago, February 8, 1966, Quoted in Johnson op. cit. at p. 119. 

8 See, inter alia, D. “Legal Aid in the 70's,” in (1979) 76 LS.Gaz. at 
861; Final Report of the Royal Commission on Legal Services, Vol. 1, Chap, 8; 
Twenty-Seventh Annual Report of the Lord Chancellor’s Advisory Committee on 
Legal Ald at para. 37. 

® In E. Blankenburg (ed.), Innovatrons in the Legal Services, at p. 88. 

10 For example the current debate in the Netherlands on the legal services Reform 
Bill closely parallels that in the other two countries. 
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legal services grant, and to regulate the quality of legal services 
programmes in the country as a whole. Carrying out this latter func- 
tion involves a wide number of support services including training, 
research, monitoring and the voting of extra money for special 
projects. By section 1007 (a) of the Legal Services Corporation Act 
(1974) the Corporation is also mandated to carry out a wide-ranging 
research project on the delivery of legal services. In the words of 
the Corporation, the Delivery Systems Study is ‘the first step in 
their research efforts.” 


y Purpose of the study 

. The purpose of the Study is twofold. First it is intended as a com- 
prehensive, independent study of the existing staff-attorney pro- 
grammes. Secondly, it aims to provide a comprehensive independent 
study, of alternative and supplemental methods of delivery of legal 
services to “eligible clients.” 1! To these ends, the Corporation 
funded a series of “ demonstration models” each one aiming to 
provide legal services in a different way. 

The Board of Directors of the Legal Services Corporation began 
to prepare the Study in the autumn of 1975. It submitted an interim 
report on the progress of the project in 1977 and a final report to 
Congress in June 1980. The three goals set for the Study were: to 
determine the practicality and feasibility of the selected demon- 
stration models; to determine the suitability of each model to a 
particular type of community and to determine which data, thrown 
up by the study, could be valuable for the future evaluation and 
good management of legal services. 

It was determined from the outset, that each “ demonstration 
model” would involve to differing extents private practitioners. 
Once the goals were defined, the Board of Directors set about soli- 
citing ideas for “ demonstration models,” by consulting some 800 
groups and individuals throughout the country, including the private 
bar, the legal services community, and the academic and research 
communities. They also set up an Advisory Panel, which would 
monitor the entire operation, as a guarantee of its independence 
from the Corporation. This Panel consisted of 23 people drawn 
from the field, client groups, the private bar, and others “‘inter- 
ested in legal services.” The practical work of collecting and 
analysing the data necessary to compile the report was sub-con- 
tracted to experts in that type of work. 


Selection of “ demonstration models” 
From the 800 proposals made to the Corporation, the study organ- 
isers selected an initial 19 “ demonstration models,” which it an- 
nounced in September 1976. This number was eventually increased to 
38. The models fell into five basic categories: (figure in brackets rep- 


11 Eligible cients are those whose income falls below a nationally defined 
“ poverty level,” or up to 25 per cent. abore it. 
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resents number of “ projects ” funded for each “ model ’’) judicare 
(14), prepaid legal insurance (six), contracts with law firms (nine), 
voucher system (one), pro bono schemes (six). There were also sub- 
divisions within each category which I examine in more detail 
below. A sample of 12 representative staff-attorney offices (NLO’s) 
was selected for comparative evaluation. Two further projects (high 
volume/low cost legal clinics), failed to meet the Corporation’s 
specifications for the study, and were consequently eliminated from 
the final report. Of the 38 “ demonstration models,” 26 had pro- 
vided legal services of some sort prior to participating in the study 
with special funding. The models were spread across the entire 
country, some in rural areas, some urban, and some in a mixture 
of the two. Grants from the Corporation to the projects ranged 
from 17,000 to 200,000 dollars, the average being around 75,000." 
Grants were extended each year until the completion of the study, 
and in some cases continued afterwards. 


Means of assessment 
In accordance with the proposals of the Advisory Panel, the study 
organisers established a formula for the evaluation. Each “ demon- 
stration model” must demonstrate its “feasibility,” and if 
“ feasible ” it would be rated according to the criteria of cost, 
quality, client satisfaction and impact on the poverty community. 

The simplicity of this formula reflects the philosophy of the 
Panel. It also renders the Study more compelling as the possibility 
of translating research into action is more apparent. It was however 
necessary to include other variables in the final report. In particular 
the evaluations took into account the extent to which a project 
deviated from the original plan on which it was based, and the 
extent to which its success or failure reflected special features of 
the community within which it operated. 

The end product of this means of assessment was a decision on 
the models “viability.” A model was considered “viable” if it 
first demonstrated its ‘‘ feasibility,” and if secondly all, or most of 
its projects, did as well as, or better than, the comparative staff 
attorney programmes’on the four criteria tested. 


Analysis of “ demonstration models ”’ 
Before this study the majority of the Legal Services Corporation 
grants for legal services were to NLO’s, although by 1980 private 
attorney projects were being funded in some 18 states.” Never- 
theless, the projects funded for the study involved considerable 
innovation in delivery ideas. 


13 Delivery Systems Study: Interim Report, July 1977 at p. 20. 
18 Legal Services Corporation letter to Congress June 1980 at p. IH, in preface to 
Delivery Systems Study. 
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(a) Judicare 

The 14 projects under this category fell into three categories. 
The first, pure judicare, was identical to the English legal aid model, 
Le. clients went direct to a private attorney and if eligible for legal 
aid, would have all, or some, of their fees paid by the project. The 
assessment of eligibility and granting of money was done by a small 
administrative staff. In the second, judicare supplement to a staff- 
attorney programme, a staff-attorney programme used a panel of 
private attorneys in order to refer specific types of cases on judi- 
care, or to cover a previously unserved geographical area. Most 
of the work however was done by the staff attorney programme. 
For the third, judicare with a staff component, a small salaried 
staff, including an attorney, would offer initial advice and would 
then refer the case to private practice on “ judicare,” if it was not 
disposed of by the staff. This is precisely the system chosen by the 
Ministry of Justice in the Netherlands as the basis for their new 
legal aid scheme.** 


(b) Prepaid legal insurance 

This model followed the group insurance idea. In other countries 
(notably West Germany and the Netherlands), it has been reasonably 
popular, though only with the middle classes. The United States 
experiment sought to extend the scheme to the poor. A variety of 
different approaches was tried, though each scheme had the same 
basic elements: to identify and enrol a group of eligible members; 
to produce a schedule of potential benefits to members; to fix a 
basic premium; to set up an’ administration and to arrange attorneys 
to provide a legal service when required by any enrolled members. 
The last task was done either through the use of outside attorneys 
in private practice, or the administration’s own staff. 


(c) Contracts with law firms 

These contracts involved two basic models. One, a general service 
contract, involved selected private attorneys agreeing to provide 
legal services to a designated client population group when required, 
on a fee for service basis (either a fixed hourly rate or on a fee sche- 
dule). Such a contract could be made with a staff-attorney office, 
or direct with the Legal Services Corporation. The other model, 
the specialised service contract, involved a selected group of private 
attorneys agreeing to provide specific services to clients referred 
to them by a staff-attorney office, e.g. divorce work. A model simi- 
lar to this is currently under consideration as part of the Dutch 
Reform Bill on legal services.’ 


14 Soe J. Cooper, “ Legal Services in the Netherlands ” (1960) 130 New LJ. 119. 
An Engitsh summary of the Reform Bill can be obtained from the Ministry of Justice 
in the Hague. 

15 Ibid. 
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(d) Voucher system 


This was an attempt to emulate the food voucher system, in legal 
services. Under the scheme people below a certain income were 
entitled to collect vouchers which they could exchange for legal 
services when necessary, to the value of the voucher. After nine 
months, however, the one voucher “demonstration model” was 
converted to a judicare experiment, reflecting “a developing reali- 
sation on the part of the project staff that, in operation, the voucher 
project differed very little from the open panel, judicare system.” ** 


(e) Pro bono schemes 


All these schemes involved private attorneys giving their services 
on an occasional basis, free of charge. Each project also employed 
a full time, administrative staff, whose task included screening in- 
take, recruiting volunteers, and providing elements of training to 
new volunteers. In some respects the Citizens Advice Bureaux and 
law centre volunteer rotas operating in parts of this country, re- 
semble these schemes. Two of the projects used for this evaluation 
included staff acting as co-counsel. 


Assessment 
(a) Feasibility 

The Delivery Systems study worked from the practical assump- 
tion that however good a model may appear on the drawing board, 
or under a controlled experiment on the ground, it was vital that 
the ability of the model to be applied elsewhere was also tested. 
To this end, they applied four questions to each “ demonstration 
model.” 

(i) Can the model be put into operation? To pass this test a model 
had to demonstrate that there were groups or individuals who were 
prepared to back it, and actually to develop and implement plans 
for its operation. All but the voucher scheme passed this test. 

(ii) Can the model operate in compliance with the Legal Services 
Corporation Act and regulations? The Legal Services Corporation 
has a statutory duty to enforce the provisions of the LSCA 1974, 
and to make and enforce regulations arising from the Act. It was 
thus essential that any new legal services model should be capable 
of similar regulation if it was to operate on a Legal Services Cor- 
poration grant similar to the existing staff-attorney offices. The 
biggest problems seem to have arisen over the regulations regard- 
ing governing boards, referral of fee generating cases, priority 
setting, and the mandatory annual financial audit, all of which are 
essential to the monitoring process of the existing staff-attorney 
programme by the Corporation. Eventually, however, all schemes 
except the voucher, and to a lesser extent the prepaid insurance 
schemes, managed to comply with this test. 


16 Delivery Systems Study, Appendix A, at p, 57. 
Vou. 44 (3) 3 (D) 
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(iii) Can the model address the legal services needs of the client 
population? This question involved a straight comparison with the 
local staff-attorney office case files, in situations where the “ demon- 
stration model’? was designed to give a “ full service ”; and a simple 
analysis of results, when a model was designed to serve a specific 
sector of the community, e.g. the elderly. Contrary to what one 
would expect from the experience of the “ green form” scheme in 
the United Kingdom, which has done little to alter the patterns of 
lawyer usage, the results of the Delivery Systems Study ‘‘ indicated 
that all model types were able to meet the legal services needs of 
the poor people.” The clear difference between types of casework 
in an English law centre and a legal aid practice reflects the advan- 
tage of the “mixed system” which already exists in the United 
Kingdom in those limited areas where a law centre operates. The 
capacity (and necessity) to refer certain categories of legal aid case 
to private practice lays the essential groundwork in the English 
system for law centres to develop their own case load strategy. The 
evidence of the growth of legal aid practice in the immediate vicin- 
ity of a law centre adds strength to this contention.’ In contrast, 
the Delivery Systems Study found that “even though differences 
were found in individual types of cases for certain model types, none 
of the private bar models expected to provide a full range of ser- 
vices, had more than one case type that showed statistically signi- 
ficant differences from the average staff-attorney project caseload.” 

(tv) Did the legal community support the model? The Delivery 
Systems Study planners believed this to be a crucial factor in deter- 
mining the ability of a model to give “ sustained and effective legal 
representation to the poor.” Certainly the most controversial of 
the four criteria, this question was manifestly defective in that it 
failed to appreciate that some of the historically most effective legal 
services projects had tended to provoke initial hostility from the 
legal community, which only at a far later stage in their history 
had they succeeded in overcoming. Nevertheless, the Study re- 
searched the reactions of the legal community to their projects at 
the time they were being monitored, and found that they received 
virtually “ no opposition at all from the bar,” although only 61 per 
cent. endorsement by the staff-attorney programme in their area. 
On closer examination however the interesting conclusion emerged 
that programme directors of staff-attorney models who did not 
favour continued funding of the local private attorney “ demon- 
stration model” had normally only been observers of that model, 
whereas those programme directors of staff-attorney programmes 
who favoured a continuation in the funding of the local “ demon- 
stration model” had either managed, or formed co-operative re- 
lationships with, the project. The most favourable comments of all 
were reserved for projects which were able to absorb on referral 
much of a staff-attorney’s routine casework and for those which 


11 See Evidence of the Law Society, supra, note 4, at Pt. 1 s. xx 16, 
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were able to cover outlying rural areas which a staff-attorney office 
was unable to serve. 

The overall conclusion of the Delivery Systems Study on “ feas- 
ibility ” was that, of the models tested, five were feasible on all four 
“feasibility tests” namely: pure judicare, judicare with staff- 
attorney component, judicare supplement to a staff-attorney pro- 
gramme contract with a Jaw firm and pro bono schemes. 


(b) Application of the four criteria to “ feasible ” models 


(D Cost. The 38 demonstration models were compared with 60 
staff-attorney programmes on the basis of a wealth of statistical data 
relating to expenditure of time and resources. For these purposes 
a special Statistical Reporting System was designed by expert 
statisticians. The methodology was complex, and innovative as few 
analyses of this comparative nature have been carried out before.** 
Essentially, an estimate was made for the average cost per case for 
each project, taking into account the range of estimates that tended 
to be made. On the basis of this estimate a comparison was made 
with the average case cost in a staff-attorney office. Using this 
method of assessment the Study concluded that “no private bar 
model failed to meet the cost standard set by the staff-attorney 
programme.” In this respect the design of the evaluation is signi- 
ficant. The purpose of the Delivery Systems Study is not to cast 
doubt on the effectiveness of the existing staff-attorney programme. 
The selection of the NLO as the main thrust of legal services to the 
poor was made in 1965, and consolidated irrevocably in the Legal 
Services Corporation Act. Thus the possibility that a ‘‘ demonstra- 
tion model” might be cheaper to run than a staff-attorney office, 
was deliberately not canvassed. Predictably, the “ pro bono” model 
was “low cost,” but no other private attorney model fell into this 
category, when compared with the staff-attorney model. 

(ii) Quality. All 38 “ demonstration models” and the 12 selected 
staff-attorney models were monitored by teams of two specially 
trained attorneys, whose job was to try to ascertain the quality of 
individual casework on the particular project. This was considered 
to be the only common criterion on which a reliable quality assess- 
ment could be made. The subsequent ratings which were awarded 
to each project by the monitoring team were checked and analysed 
to ensure a level of objective reliability. In all, some 575 attorneys 
were interviewed by the monitors, and ratings were awarded on 
the handling of some 3000 cases. The conclusion of the monitors 
was that all the ‘demonstration models” tested, met the standard 


a a a ee 

18 In its Ewdence, ibid. at Pt. 2 s. xx 13.4 the Law Society wrote, “ An assessment 
of the efficiency of law centres would presumably be based upon a cost-benefit 
analysis. This is not a matter upon which the Law Society, or so far as is known 
anybody else, has the technical expertise to form a cker judgment. Suffice it to 
say that in tho United States, where these matters have been the subject of debate 
for ten years, there does not seem to have been any clear cut decision, although the 
argument rages as heatedly as ever.” 
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set by the staff-attorney programme. The system of rating was de- 
signed to include special factors relevant to legal services work such 
as the degree of follow-up, the degree of involvement of the client 
in decision-making in the case, and the extent to which the advisor 
utilised the resources that were available both inside and outside 
the project. l 

(iii) Client satisfaction. This was the least successful part of the 
study, owing to the low response rate amongst clients (around 17 
per cent.), despite the use of “ trained survey researchers.” The final 
report concedes that only limited conclusions could be reached on 
the basis of such findings. The information on “ client satisfaction ” 
was obtained in 30-minute follow-up interviews, mostly conducted 
by telephone. Although the contractor, having analysed the sample, 
concluded that it “ did not give a seriously biased representation of 
the population of legal services clients,” it is clear from the Report 
that the Legal Services Corporation had serious misgivings about 
the usefulness of any conclusions. Although legal sociologists have 
argued that a person’s perceptions of the value of a legal service 
is inextricably linked with the outcome of their particular case, 
nevertheless the Study found no evidence on the basis of their 17 
per cent. sample to substantiate this view. The “ limited conclusion ” 
of the Study on the question of “ client satisfaction” was that “ no 
delivery model had an unusual or unique pattern of negative res- 
ponse.” 

(iv) Impact on the poverty community. This was the critical 
criterion in producing the final differentiation of models. It was only 
under this criterion that significant variations were discovered. 
“ Impact” was defined as a project’s “ achieved or expected results 
in terms of long lasting improvement or avoidance of deterioration, 
in the living conditions of significant segments of the eligible popu- 
lation.” The inclusion of this criterion reflected the underlying 
philosophy of the entire legal services movement in the United 
States which has always sought to explain its activities in terms that 
transcend the mere giving of legal advice. The Declaration of Find- 
ings and Purposes of the Legal Services Corporation Act made this 
explicit, when it stated a purpose of legal services to be to “ assist 
in improving opportunities for low income persons.” The challenge 
facing the researchers for the Delivery Systems Study lay in devising 
a way of assessing such work. 

The methodology consisted of two elements; seeking to categorise 
what constituted “impact work,” and identifying and analysing it, 
where it was taking place. The categorisation included a number of 
important concepts. It was felt that “impact ” work should involve 
the improvement of legal rights for basic living conditions; the 
improvement of life or avoidance of significant deterioration for 
a significant segment of the eligible population; above all, the Study 
looked to the permanence of the effects of the particular plece of 
work. The initial identification of “‘ impact ” work, was carried out 
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by a team of attorneys experienced in such work, who passed on 
their findings to a panel of 11 “judges,” also experienced in 
“impact ” work, who “rated” it accordingly. In the course of the 
evaluation, the `“ judges” rated 395 reports of “impact work.” 
Predictably, the highest rating was for the existing staff-attorney 
projects. Had this not been the case some difficult questions would 
have had to be asked as to the apparent failure of staff programmes 
to practise the most important aspect of their work. Of the pri- 
vate bar models which reported “impact work,” the highest ratings 
were for the pro bono schemes, and the lowest for pure judicare. 
Even the best pro bono ratings, however, were significantly lower 
than the staff-attorney offices. In addition it was also discovered that 
those private bar “ demonstration models ” with the higher ratings 
all had a significant salaried staff component. In the light of this 
evaluation under the four criteria, of cost, quality, client satisfac- 
tion and impact, the Study concluded that only three models met 
the standards set by the comparative staff-attorney programmes. 
These three models were: judicare with a staff component, con- 
tracts with law firms and pro bono schemes. Pure judicare, judicare 
supplement to a staff-attorney programme, and prepaid legal insur- 
ance were all found to be wanting in terms of their “ impact.” 


Delivery systems study: general conclusions 


In the light of the evaluation which I have summarised above, the 
Study reached the following general conclusions. Having decided 
that the voucher and legal clinic models could not be fully tested 
until they met the “feasibility ” criteria, they concluded that of 
those models fully tested, no model exceeded the standards set by 
the staff attorney model, and that further, no single, best method 
of providing legal services was identified. The only “‘ viable ” models, 
i.e. those which met all the success tests, were judicare with a staff 
component, contracts with private law firms as supplements to staff 
attorney programmes, and organised pro bono. 

The Legal Services Corporation added its own comments to these 
general conclusions stressing that although the Study confirmed 
the general trend in the direction of “ mixed models” the question 
of determining which model was appropriate to a particular local 
community was still the critical one. This question always remains 
a matter of judgment. 


Supplementary conclusions 


In addition to these main conclusions the Legal Services Corpora- 

tion reached a series of secondary conclusions from the Study. On 

the positive side, they found that the impact of a programme was 

in every case increased by the presence of staff attornies in the pro- 

gramme. In addition, however, they discovered that most projects 

which set up in areas where traditional staff-attorney programmes 
Vou. 44 (3) 3 2) 
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existed soon uncovered additional unmet need which the staff- 
attorney programme had not been able to cover, and which was 
reflected in their own rapid overload of cases. On the negative side 
the Corporation concluded that the Study demonstrated a general 
need to improve the overall quality of legal services.1* Substandard 
quality ratings were scored overall on 15 per cent. of the work 
done for clients by “ demonstration model ” offices. On the question 
of pro bono work, the Corporation concluded that it was an effec- 
tive strategy, but projects had to be very carefully devised and super- 
vised to be of any real use. In addition there was sometimes a 
problem of monitoring the “quality” of pro bono work as those 
who provided the service sometimes objected to being “ monitored.” 
Finally, on private practice referral generally the Corporation felt 
that the issue of the “ freedom to choose your own lawyer” was of 
no significance whatsoever in legal services, as most clients had no 
preference if offered a choice. They also concluded that no demon- 
stration model would be financially feasible unless lawyers in private 
practice were prepared to take reduced fees for their services. 
Overall the Legal Services Corporation reached the important 
conclusion that there was no evidence from the study of any need 
to replace any of the existing staff programmes, although the argu- 
ments for future diversification were strong. 


Lessons for the United Kingdom 


Currently less than 1 per cent. of government spending on civil 
legal aid in the United Kingdom goes to the salaried sector of legal 
services.” The evidence of the Delivery Systems Study suggests that 
such a balance cannot possibly be justified, either in terms of cost 
efficiency, or of impact on the poor population. Further, a compari- 
son of different types of experiment in the private sector for the 
provision of legal services to the poor in the United Kingdom pro- 
vides empirical evidence that the findings of the American study 
have already been foreshadowed here. The “ pure judicare ” experi- 
ment of the firm of Cooper and Pearson, sponsored by the Law 
Society to set up in a poor district of Manchester made, on its own 
analysis, little impact on the poor community *!; legal aid firms that 


19 The Legal Services Corporation Annual Report 1978 makes it clear that 

“ quality ” is to be a matter of high priority in the coming period. 

30 For example, Government estimates in 1977-78 for expenditure on civil legal 
pablic 
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areas of lawyers’ work in marked contrast 
Manchester Law Contre documented in their annual reports. The firm speak openly 
in these documents of “poor performance,” which ft associates with ft: inabiHty 
to advertise. 
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have deliberately begun business in the vicinity of a flourishing law 
centre have been highly successful and have received a guaranteed 
flow of referrals that has placed them close to the Delivery Systems 
Study model of the contracts with law firms as a supplement to the 
staff attorney model™* The evidence of the Study that judicare has 
less impact than staff-attorney programmes, that mixed models are 
desirable, and that there is no appreciable difference in cost between 
the two models creates a very strong case for a change in emphasis 
in government spending on civil legal services in this country, in 
favour of the salaried sector. The Royal Commission on Legal 
Services itself urged such a change, when it said “there is room 
for a considerable expansion of the public sector.” ** As well as 
tilting the balance strongly in favour of more development of the 
staff-attorney model, which in the United Kingdom means the law 
centres, the Deltvery Systems Study also provides useful evidence 
on the comparative merits of alternative models to cover the 
“middle ground ” between the public and private sectors. The Law 
Society, the Society of Labour Lawyers, and more recently, the 
Legal Action Group have all developed their own models for the 
provision of legal services in this middle ground.™ The evidence 
of the Study, that the best models all had a staff-attorney component 
provides the basis for a new model in the United Kingdom that 
could well follow either the ‘‘ demonstration model” of judicare 
with a staff-attorney component, the Dutch model of legal services 
referred to above, or the Legal Action Group model of a service 
of salaried solicitors providing “essential legal services” free of 
charge, as a halfway house between the private sector, and the 
law centres." 

Finally, the Delivery Systems Study is a commendable exercise 
in the creative value of proper and professional evaluation. In the 
United Kingdom there has been to date little detailed or compara- 
tive evaluation of either the legal aid sector or the salaried law 
centre sector of legal services, a fact to be deplored. The effect of 
this lack of evaluation has been that opinion on the most effective 
form of legal service is based largely on political prejudice, rather 
than on empirical evidence. The wealth of detailed data that emerge 
from the Delivery Systems Study should serve to stimulate more 
action on the development of new legal services to the poor in this 
country. Whether it will, is a very different matter. 


JEREMY COOPER 


22 This was confirmed by the Law Society see supra, note 17. 
33 Royal Commission on Legal Services, Vol. 1 at 5:10. 


25 “ Lepal Services—A New Start,” op. cit. at pp. 20-23. 


NOTES OF CASES 


MOLES AND STEEL PAPERS 


THE performance of the courts in dealing with the case of British 
Steel Corporation Vv. Granada Television Ltd.’ has given rise to 
fierce and notorious controversy.’ This is hardly surprising consider- 
ing that the media, the conduit of public debate, has been directly 
involved and maintain that it has been dealt a severe and unjustified , 
blow. Although most of the criticism is ill-considered and mis- 
directed, the case does raise issues of fundamental importance to 
society; namely, the freedom of the media and the scope of con- 
fidentiality. Indeed, the refusal by three of the Law Lords to treat 
the case as even marginally connected with the freedom of the media 
is itself cause for serious comment.’ However, in legal terms, the 
case is significant not so much for what it actually decides, but more 
for the objectionable assumptions on which the decision is based and 
the important questions the courts declined to consider. The House 
of Lords acted as if it were hearing the case at first instance and, 
as such, did not fulfil its responsibilities, even on the most modest 
interpretation, as the country’s highest judicial body.+ 

Sadly, a large part of the controversy can be reduced to an un- 
necessary confusion over the actual facts and purposes of the case. 
This is especially lamentable when the House of Lords set great store 
by the precise sequence and nature of the contested events. At the 
end of January 1980, Laurie Flynn, a part-time researcher at 
Granada, was given 250 unsolicited “ confidential ” documents be- 
longing to BSC on the understanding that the identity of the supplier 
would remain secret." The documents were passed on to David 
Boulton, the Head of Current Affairs at Granada. A decision was 
taken to use 27 of these confidential documents in a World in Action 
programme, to be broadcast on the evening of February 4, on the 
national steel strike that was then in progress. It was alleged in the 
programme, on the basis of the so-called “ Steel Papers,” that there 
was serious mismanagement within BSC and that the Government, 
despite public utterances to the contrary, was covertly intervening 

1 [1980] 3 W.L.R. 774. 

3 The extent and acrimony of the debate can be gauged from the flood of letters 
to The Times, especially on August 2 and 5, 1980, Indeed, in a leading article, The 
Times took the view that “in similar similar circumstances, The Times would declino to 
reveal the name of its informant and would take the unpleasant legal consequences 
that might follow ”; see July 31, 1980. 

3 Supra, note 1 at pp. 821, 829 and 853, per Lords Wilberforce, Dilhorne and 
Russell respectively. 


4 The willingness of the House to go beyond the precise issue raised is amply 
demonstrated by the five opinions delivered tn R. v. Sang, [1979] 2 All ER. 1222; 


himself 
on November 2, 1980, as Dougal Mackenzie, aged 55, a former records officer with 
BSC and not an employee in high executive office. He had been made redundant 
at the beginning of the year. ; 
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in the affairs of BSC. On the day before the broadcast of the pro- 
gramme, Granada informed BSC that the “‘ Steel Papers ”?” were to 
be used and invited BSC to take part in the programme. Sir Charles 
Villiers, then Chairman of BSC, accepted the invitation and 
answered questions based on the “Steel Papers.” At no time did 
BSC seek an ex parte interim injunction, as was open to it, to pre- 
vent use of the “Steel Papers” by Granada. Fatally and ill- 
advisedly, Granada conceded, if not insisted, in its arguments before 
the courts, that such an injunction would “certainly have been 
granted.” e 

After the broadcast of the programme, BSC obtained an injunction 
to prevent further use of the “ Steel Papers ” and sought disclosure of 
the documents. On February 28, Granada delivered the “Steel 
Papers ” to BSC, but they were mutilated in such a way as to remove 
any indication of the identity of the so-called “ mole.” On March 6, 
BSC sought an affidavit from Granada disclosing the name of the 
“mole.” Granada refused to comply with this request. The narrow 
legal issue was, therefore, whether Granada could be compelled by 
judicial process to disclose such information. Megarry V.-C. decided 
that it could and the Court of Appeal unanimously upheld that 
decision. The House of Lords dismissed an appeal by Granada’ and 
ordered it to disclose the identity of the “mole” forthwith.* In 
reaching its decision, the House concentrated upon whether it is in 
the public interest to allow the media to refuse to disclose its 
confidential sources of information. 

The law of evidence is an institutional device designed to achieve 
justice in the judicial resolution of disputes, As such, the facilitation 
of the pursuit of truth must be given a high, but not absolute priority; 
a hindrance of that process may be justified in order to protect 
interests of sufficient social importance.* The recognition of certain 
testimonial privileges flowing from communications between lawyer 
and client, and husband and wife, is justified within such a frame- 
work. However, the modern tendency has been to interpret such 
privileges with increasing strictness ™° and to effect a progressive 
reduction in the obstacles to accuracy and rationality in the fact- 





ber 30, 1980. Lord Salmon refused to be party to such an arrangement, explicitly 
stating that he needed time to reflect on the many authorities and arguments before 
he reached a final decision. 

8 BSC did not press their right to an affidavit and accepted Granada's explanation 
that the identity of the mole was only known to Laurie Flynn, the part-time 
researcher, and that the company itself had no knowledge of his identity. 

’ Seo Wiliam M. Evan, “ Value Confficts in the Law of Evidence” in The 
Sociology of Law: A Social Structural Perspectrve (1980) at pp. 160-166 and C. T, 

A Handbook of the Law of Evyldence (1954) at p. 165. 

10 See e.g. the paring down of legal professional privilege in Waugh v. BRB 

[1979] 3 W.L.R. 150 (H.L,). 
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finding process.™! In a tacit acceptance of this trend, the House of 
Lords, Lord Salmon dissenting, held that English law does not confer 
upon the media a testimonial privilege not to disclose its sources of 
information. Such a conclusion is justified not only in terms of the 
modern development of the law of evidence, but also as regards the 
true spirit of the notion of freedom of the media: a point that the 
media have consistently and stubbornly refused to grasp.” 

Working from the premise that all witnesses must divulge relevant 
and admissible evidence, the majority made it clear that mere con- 
fidentiality is not a ground for refusal to do so.’* While the courts 
will respect confidential relationships, they will demand a breach of 
such arrangements when “‘it is in the interests of justice.” 1*4 On 
confidential communications between journalists and informants, the 
majority expressly adopted the dicta of Lord Denning M.R. in 
Attorney-General v. Mulholland as an accurate statement of the 
law: 


“ But then it is said . . . that however relevant these questions 
were and ood to be answered for the purpose of the 

Se ah ina oe a privilege by law entitling him to 
re to - eas sources of information.... It seems to me 
that journalists put the matter much too high. The only pro- 
fession that I know which is given a privilege from disclosing 
information to a court of law is the legal profession, and then 
it is not the privilege of the lawyer but of his client.... If the 
judge determines that the journalist must answer, then no privi- 
lege will avail him to refuse.” + 


The only exception to this general rule that their Lordships were 
prepared to admit was that, in defamation actions, newspapers need 
not answer interrogatories requesting them to reveal their source of 
information.** Consequently, a journalist is not “entitled to any 
exceptional treatment ” ' and is in the same position as any other 
individual. Although the arguments were couched in narrow legal 
terms, the wisdom and validity of this general position is reinforced 
inadvertently by the powerful, yet ultimately unsatisfactory dis- 
senting opinion of Lord Salmon. 

Rather than be content with paying lip-service to the principle of 


11 This is especially pertinent to state privilege and judicial efforts to whittle 
down {ts scope; see Cross on Evidence (5th ed., 1979) at pp. 304-317. 

19 Infra at p. 324. The sole exception to this is Bemard Levin; seo The Times, 
November 25, 1980, at p. 10. 

13 Alfred Crompton Amusement Machines Ltd. v. Customs and Excise Com- 
missioners (No. 2) [1974] A.C. 405, 433, per Lord Cross. 

14 Supra, note 1 at p. 835, per Viscount Dilhorne and Science Research Council 
v. Nassé [1979] 3 W.L.R. 763. 

1s [1963] 2 Q.B. 477, 489. See also McGuinness v. aione? Genera of Vierna 


such as -Samuel v. Odhams 
[1920] 1 K.B. 135 and South Suburban Co-operanve V. Orum [1937] 2 KR. 690, 
17 Supra note 1 at p. 833, per Viscount Dilhorne. 
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a fres media as ‘‘ one of the pillars of freedom . . . in any democratic 
country,” 1° Lord Salmon sought to make an active contribution to 
that cause by recognising that the media possessed a testimonial 
privilege. He distinguished Mulholland and Clough on the plausible 
ground that they were rare exceptions to the general rule, capable of 
being explained in terms of national security, and that they were 
“the only two cases in which the (media) has ever been ordered by 
our courts to name its sources of information.” ** However, agreeing 
with Lord Denning in the Court of Appeal in the present case, he 
maintained that the privilege was only available so long as the media 
acted with a due sense of responsibility.” Yet, he disagreed com- 
pletely with Lord Denning over the application of the test to the 
facts of the present case. 

Whereas Lord Denning took the view that Granada’s conduct 
was not only irresponsible, but “ deplorable” and “ disgraceful,” 
especially regarding the mutilation of the papers,™ Lord Salmon 
believed that Granada acted properly. By informing BSC of the 
programme, Granada gave BSC the opportunity to obtain an injunc- 
tion which they failed to take advantage of. Indeed, BSC accepted 
an invitation to take part: a decision which could be interpreted to 
authorise impliedly the valid use of the “ Steel Papers.” Also, for 
Granada not to have publicised information relating to mismanage- 
ment in a huge, loss-making nationalised industry would be a dere- 
liction of its public responsibilities; “it was the moral duty of 
Granada to lay all those matters before the public.” ® By way of 
conclusion, Lord Salmon stressed the real focus and significance of 
the case and justified the existence of a journalist privilege * 

“This immunity has nothing to do with confidentiality.... It 
rests solely upon . . . the principle of justice that the public 
shall not be unreasonably deprived by a free press of information 


18 Ibid. at p. 836, The issues at stake and the problems raised here are fully 
canvassed in Carter, “Tho Journalist, His Informant and Testimonial Privilege” 
(1960) 35 N.Y.U.L Rey, 1111 and Goldsworthy, “The Claim to Secrecy of News 
Source: A Journalistic Privilege ” (1971) 9 O.HLLJ. 157. 
19 Ibid. at p. 841. These cases flowed from official inquiries into allegations of 
OE by vamal, an employes of itho. Brital Admilralty. Thies oneal es relia! 
to disclose their sources to a tribunal, set up to conduct an inquiry into the affair 
td chard by Lord Radalie (see Cmnd. 2009 (1963)). 
; that ‘‘in order to be deserving of freedom 
le press. 
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that Granada’s irresponsibility largely consisted of its mutila- 


a stato of affairs that is beyond rational explanation. 

32 Ibid. at p. 843. 

23 Lord Salmon uses the terms “privilege” and “ immnnity” interchangeably. 
It is suggested that this is not perfectly accurate or advisable; see White, ‘ Privilege ” 
(1978) 41 ML.R. 299. 


324 THE MODERN LAW REVIEW [VoL 44 


of great public importance.... The immunity of the press to 
reveal its sources of information save in exceptional circum- 
stances is in the public interest and has been so accepted by the 
courts for so long that I consider it is wrong now to sweep this 
immunity away.... I do not say that national security will 
n y always be the only special circumstance but it is the 
only one which has been effective until now. The freedom of the 
press depends upon this immunity. Were it to disappear so would 
the sources from which its information is obtained; and the 
public would be deprived of much of the information to which 
the public of a free nation is entitled.” ** 


Although Lord Salmon’s opinion has an immediate appeal, being 
phrased and rooted in incontrovertible democratic principles, it is 
self-contradicting and offends the very principle that it serves to 
uphold. Freedom of the media means that the media must be free 
to function without interference or control by the State. If the 
media is to fulfil its democratic role as a check upon the power of 
the State, it must not become “‘ the fourth estate of the realm.” ** The 
efficacy of the media as a democratic institution depends upon its 
independence from the establishment. To bestow a special privilege 
upon the media would jeopardise that position and undermine rather 
than safeguard its freedom. Further, to hold that the privilege is 
conditional upon the media acting responsibly is to exacerbate the 
situation as this would negate the very notion of freedom itself. Ac- 
cordingly, as the majority of the Law Lords held, although not as a 
result of this line of argument, the media ought, and should strive 
for no more than, to be treated like any other citizen and suffer the 
consequences for any action they might take; for the media to seek 
exceptional treatment by way of a privilege is untenable and against 
its own professed interests.** 

Although it decided no general testimonial privilege existed, the 
House considered whether the refusal to reveal the identity of the 
mole in this instance was in the public interest. As a general rule, 
English law places a duty on a person to disclose the identity of a 
wrongdoer to a person who has been injured by wrongdoing. The 
leading case is Norwich Pharmacal*"' in which the House of Lords 
extended the remedy to situations where the plaintiff had no direct 
cause of action against the immediate defendant. In the present 
case, the majority of the Law Lords held that this rule clearly applied 





24 Supra, note 1 at pp. 845-846. 

35 Lord Macaulay, ‘ Hallam’s Constitutional History,” Edinburgh Review 
(September 1828) As Harold Evans stated, “ Governments as woll as citizens need 
a free and enquiring Press.... Governments cannot govern well without reliable 


police state are Inferior to the ploddmg reporter of the democracy"; ‘* Communica- 
tions in the Modern World ” in Freedom of the Press (1974) at pp. 40-41. 

26 See Levin, supra, note 12. 

a7 [1974] A.C. 133; followed in R.C.A. Corporation v. Reddingtons Rare 
Records [1974] 1 W.L.R. 1445 and Loose v. Williamson [1978] 1 W.L.R. 639. 
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as BSC had an established cause of action against the mole.** 
Moreover, they considered that the fact that Granada was “ clearly 
a wrongdoer, if not a thief ” ?* and, on its own insistence, an injunc- 
tion could have been obtained to restrain publication, made such a 
conclusion inescapable. 

Lord Salmon remained unconvinced. He insisted that Norwich 
Pharmacal can be clearly distinguished on the grounds that the 
Customs gave no promise of confidentiality nor could they or 
the public be prejudiced, as in the present case, by the disclosure of 
the contentious information.*® Although this may raise certain doubts 
as to the similarity between the facts in Norwich Pharmacal and the 
present case, it cannot be said to invalidate the general principle of 
law. However, the majority of the Law Lords did accept that the 
relief sought was equitable and, therefore, discretionary. The exercise 
of such a discretion by the courts did “involve weighing up the 
public interest for and against publication.” °> Accordingly, the 
House had to decide whether the public interest was best served by 
maintaining the free flow of information to the press or by preventing 
the unauthorised disclosure of confidential information. 

“Public interest” is a value-laden and protean concept °? that 
can be used to justify a host of conclusions.** Although “ public 
interest ” was traditionally confined to protecting the effective func- 


38 The House held that the remedy might be available even if no legal proceedings 
against the wrongdoer were contemplated; supra, note 1 at pp. 826 and 851, per 
Lords Wilberforce and Fraser respectively. Provided it is necessary to enable justice 
to be done and it is not for the “mere gratification of curiosity,” disclosure will 
be ordered; see Norwich Pharmacal, supra, note 27 at p. 188, per Viscount Dilhome 
and Post v. Toledo (1887) 11 N.E.Rep. 540 at 547, per Field J. 

2° Supra, note 1 at p. 836, per Viscount Dilhorne. It is possible that Granada could 
have been charged with theft under s. 26, Theft Act 1968. Also, Granada may have 
breached s. 4, Criminal Law Act, 1967 as, without reasonable excuse, it impeded the 
apprehension of a person who has committed an arrestable offence (e. theft by the 
“ mole "). 

30 Ibd at pp. 843-844. Also, Lord Salmon saw no reason why the exception 
from disclosure in defamation cases should be so restricted; seo supra, note 16. In 
support of this contention, Lord Salmon relied on the very recent, and as yot un- 
reported decision of the New Zealand Court of Appeal in The Broadcasting Cor- 
poration of New Zealand v. Alex Harvey Industries Ltd. where Woodhouse J. sald 
that “I do not think there can be any reason of public policy or of logic or of 
fairness for drawing a distinction [between defamation and other actions]. The rule 
itself is not really concerned with the form of Htigaton but with supporting a 
proper flow of information for use by the news media,” 

31 Ibid at p. 852, per Lord Fraser. 

tog a thooretical appraisal of this concept, see “ The Public Interest,” Nomos 
Va ` 

33 See, inter alia, R. v. Lewes Justice, ex p. Secretary of State for the Home 
Department [1973] A.C. 388 (protection of confidential information given by police 
officers to the Gaming Board about an applicant for a certificate under Gaming Act 
1968); Alfred Crompton, supra, note 13 (protection of confidential information sup- 
pled by police officers to the Customs pursuant to s. 24 (6) of the Purchase Tax Act 
1963); D. v. NSPCC [1977] 2 W.L R. 201 (protection of identity of informant who, 
under pledge of secrecy, made a complaint to NSPCC about the fttreatment of a 
child); Burmah Oil Co. v. Bank of England [1979] 3 W.L.R. 722 (protection of 
confidentfal information supplied by businessmen to Bank of England concerning the 
Government's handling of its economic and financial affairs); and Nased, supra, note 
14 (refusal to protect confidential records about employees kept by businesses and 
other organisations). 
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tioning of agencies of central government, it is now ackowledged to 
be of much greater scope.** However the reliance upon a “ balancing 
act ” by the judges to determine the public interest is a crude and 
well-worn device; ” [it] is a more complex process than merely using 
the scales: it is an exercise in judicial judgment.” ** In the present 
case, the Law Lords clearly adjudged that the value of preserving 
BSC’s rights and the injustice it would suffer, if it were prevented 
from exercising those rights, seriously outweighed the damage that 
Granada and the media generally would suffer in the flow of informa- 
tion being stemmed: 
“ I recognise a public interest in the free flow of information, 
and that there may be some obstruction to that flow if a source 
is not entitled in law to rely upon an undertaking by a journalist 
to treat the identity of the source as confidential to him. But 
where, as here, the undertaking results in or would perpetuate 
the gross wrong and injustice done to BSC, to accede to such 
contention would indeed encourage the doing of injustice. I 
cannot accept that the public interest in the prevention of in- 
justice is here negatived by any public interest in a free flow of 
information.” ** 


The obvious problem with this solution, as Lord Salmon suggests,*” 
is that it begs the question of whether such confidential information 
is deserving of legal protection. The Law Lords did concede that - 
publication would have been permissible if the confidential docu- 
ments had disclosed “ misconduct ” ** but, “ giving the widest exten- 
sion to the expression,” © they believed that this had not been 
revealed. Having impliedly approved of the principle that “no 
private obligations can dispense with that universal one which lies on 
every member of the society to discover every design which may be 
formed . . . to destroy the public welfare,” “ it is extremely difficult 
to understand how mismanagement in the running of a huge, 
nationalised industry which has lost billions of pounds of tax-payers’ 
money is not a matter of the utmost public interest.“ 

From the opinion of the Law Lords, it is apparent that Granada’s 
misguided preoccupation with establishing legal support for the 
journalistic ethic of secrecy, its insistence that prior restraint of 
publication was available to BSC and its accompanying failure to 





34 Soe D. v. NSPCC, ibid. at p. 245, Lord Edmund-Davies. 

35 Seo Nassd, supra, note 14 at p. Tr per Lord Wilberforce, Interestingly, in the 
present case, Lord Wilberforce reverted back to this “ balancing act”; supra, note 1 
at p. 827. 

36 Sco supra, note 1 at p. 854, per Lord Russell and, also at pp. 827, 836 and 852, 
per Lords Wilberforce, Dilhorne and Fraser respectively. 

3T Ibid at p. 843, 

38 For a detailed survey of the sensitive nature and scope of this topic, see Law 
Commission Working Paper No. 58 (1974). 

39 Seo Initial Service Ltd. v. Putten [1968] 1 Q.B. 396, 405, per Lord Denning 
and Woodward v. Hutchins [1977] 1 WLR. 760, 763-764, per Lord Denning. 

4o Supra, note 1 at p. 822, per Lord Wilberforce. 

41 Seo Annesley v. (Karl) Anglesea (1743) L.R. 5 Q.B. 317. 

43 Sæ supra, note 1 at pp. 836 and 843, per Lord Salmon. 
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allege “ misconduct ” on the part of BSC rendered the outcome of 
the case inevitable. As a result, the House of Lords was able to side- 
step the crucial and delicate issue of whether the media ought to be 
free to publish truthful information of public importance.“ Further- 
More, seizing upon Granada’s extremely limited presentation of its 
case, the majority of the Law Lords were content to pretend that 
“ this case does not touch upon the freedom of the press even at its 
periphery “4; a statement that does neither the individual Law Lords 


nor the judicial process any credit. ALLAN C. HUTCHINSON 


FORGIVE Us OUR TRESPASSES 
““ By the laws of England every invasion of private property, be 
it ever so minute, is a trespass. No man can set his foot u 
my ground without my licence, but he is liable to an action, 
though the damage be nothing. . . . If he admits the facts he is 
bound to show by way of istification, that some positive law 
has empowered or excused 


The recent decision of the House of Lords in Morris v. Beard- 
more* is a staunch and welcome restatement of these sentiments. 
The scope of the case however raises some unanswered questions 
and reveals yet again the sigularly lenient attitude of the courts 
towards the drinking driver. 

The appellant, after being involved in a motor accident at 10.45 
p.m., returned home and withdrew to his bedroom. When the police 
discovered his identity, three uniformed officers arrived at his home 
shortly after midnight. They were admitted by his son. Mr. Beard- 
more senior, however, refused five requests from the officers to come 
downstairs and discuss the accident and he made it clear to them 
that their stay was unwelcome. Undeterred, the officers went up- 
stairs and, having smelt the appellant’s breath, asked him to take 
a breath test. He refused and was charged with failing, without a 
reasonable excuse,” to supply specimens of breath * and, later at the 
police station, of blood or urine." 

43 As carly as the eighteenth century, William Blackstone sald that “ the Hberty of 
„tho press is essential to the nature of a freo state; but this consists in laying no 
provious restraints upon publication”; 1 Bla.Com. 151. 

ct Suma, noto 1 at p. 821 per Lord Wilberforce and at pp. 829 and 853 per 

Lord Dilhorne and Russell reapectively. 

1 Per Lord Camden CJ. in Entick v. Carrington (1765) 19 St.Tr. 1029, 1066. 

2 [1980] 3 W.L.R. 283. 

3 The majority of their Lordships did not find i necessary to consider whether 
the unlawful exercise of power by a constable could of itself provide a “ reasonable 
excuse” for refusing or failing to supply a sample of breath, blood or urine. 
Although the defence has been adr strict confines so as not to provide an 

the Ptah das to agree with Lord Roskill 


4 Road Traffic Act 1972, s. 8 (3). 5 1.9 G). 
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The officers had purported to act under section 8 (2) of the Road 
Traffic Act 1972 whereby a constable in uniform may Tequire a 
breath test of any person whom he has reasonable cause to believe 
was driving, or attempting to drive, a motor vehicle which has been 
involved in a motor accident. The magistrates dismissed the charges 
on the ground that, since the officers were trespassing in the appel- 
lant’s home, they had ceased to be constables “ in uniform ” within 
the meaning of section 8. In line with Spicer v. Holt,’ all that fol- 
lowed was tainted with the original unlawful conduct of the officers. 
The Divisional Court, however, took a narrower view.’ The officers 
had complied with the bald words of section 8 (2). The fact that they 
had infringed the appellant’s common law rights did not affect the 
legality of the arrest. The victim of the trespass could after all vin- 
dicate his rights by a civil action against the police, although as Cum- 
ming-Bruce L.J. cynically observed, “ whether he could expect to get 
damages of more than a shilling is another matter.” * Moreover, the 
court could always exercise its discretion to exclude evidence ob- 
tained by oppressive or outrageously tortious conduct, while for- 
giving comparatively venial trespasses as in the present case.” 

The House of Lords were less forgiving and restored the decision 
of the magistrates. The certified question before them asked whether 
a trespassing constable was still a “ constable in uniform” for the 
purpose of section 8 (2). The court chose to answer it by asking 
whether Parlaiment could have intended to authorise tortious con- 
duct by the police under section 8 (2). If it did not, could the police 
still obtain a conviction and leave the accused to his civil remedies 
against their unlawful conduct? 

The Road Traffic-Act 1972 does not expressly authorise entry to 
premises without consent for the purposes of section 8 (2) and, since 
the offences under the breathalyser provisions are not arrestable 
offences for the purpose of the Criminal Law Act 1967, there is no 
power of entry to effect an arrest under section 2 (6) of that Act. 
In this vacuum, Lord Diplock, without citing Entick v. Carrington, 
encapsulated the spirit of that decision in the presumption “ that in 
the absence of provisions to the contrary Parliament did not intend 
to authorise tortious conduct.” +° Moreover, it was 


“ quite impossible to suppose that Parliament intended that a 
person...should be bound under penal sanctions to comply 
with a demand which only the violation [of his common law 
rights] had enabled the constable to make to him,... in order 
to constitute a valid requirement the constable who makes it 
must be acting lawfully towards the person whom he requires 
to undergo a breath test...” [emphasis supplied]. 








e [1977] A.C, 987. T [1980] Q.B. 105. 

3 Ibid. at p. 113. 

* Tho Divisional Court's judgment was deltvered before R. v. Sang [1980] A.C. 
402, in which the House of Lords rejected any such general discretion to exclude 
{legally obtained evidence. 

10 At p. 288. 11 At p, 289. 
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In the particular circumstances of the case, the House of Lords 
is to be congratulated for displaying the courage to vindicate one’s 
right to be secure in one’s home. Yet, in an already notoriously 
complex area of the law, the decision places further obstacles in the 
path of the police by encouraging motorists not to stop at the scene 
of an accident but to flee homewards. Mindful of this danger, their 
Lordships attempted to append qualifications to their statement of 
principle. They were at pains to point out that their decision was 
applicable only to section 8 (2) and was confined to the situation in 
the present case where a motorist was in his own home. Thus, the 
same considerations need not apply where a constable confronts the 
motorist ‘‘on private property of some third party without the 
licence of the occupier ” or to cases of “ hedge-hopping ” i.e. where 
the driver tries to dodge the constable by getting off the road on to 
adjacent property on which he [the driver] is also a trespasser 
himself.7* This conclusion however faces certain difficulties. 

In the first example, if the motorist seeks refuge in a friend’s 
home and that friend denies access to the police, can the friend’s 
right of privacy be subjugated to the public interest in detecting 
drunken drivers? Indeed, central to the reasoning of the House of 
Lords is the requirement that the constable “ must be acting lawfully 
towards the person whom he requires to undergo a breath test.” = 
It can therefore be argued that, although, in this example, the con- 
stable is acting unlawfully towards the occupier, he is not as regards 
the fleeing motorist whose right of security in his home has not 
been infringed. Such an interpretation however flies in the face of 
the very broad statements of principle which their Lordships used 
throughout their judgments. For example, to Lord Edmund Davies 
it was “ unthinkable that a policeman may properly be regarded as 
acting in the execution of his duty when he is acting unlawfully, and 
this regardless of whether his contravention is of the criminal law 
or simply of the civil law.” ++ Thus, it could not be said that a con- 
stable who “‘ persists in remaining after having been ordered to leave 
[premises] is nevertheless acting in the execution of his duty when 
he purports to proceed in pursuance of section 8.” 15 A further 
difficulty is that the law of trespass seeks to protect, what Lord 
Scarman described as “a fundamental right of privacy.” ™* “ Fun- 
damental ” emphasises the importance attached to the right from 
the time of Entick v. Carrington up to its incorporation in the 
European Convention of Human Rights (Arts. 8 and 25). It is thus 
difficult to accept, as their Lordships seem to imply, that one man’s 
home is less of a sanctuary than another’s. If the right of privacy is 
to mean anything, the motorist should be as safe in his friend’s home 
as he is in his own. To follow their Lordship’s line of reasoning 
vis-à-vis the motorist’s home, it is always open to Parliament to 





13 Ibid. 13 Ibid. 
14 At p. 291. 


15 Ibid. i 18 At p. 296, 
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override the third party’s right of privacy, although one hopes that 
it would be for more substantial reasons than the administration of 
section 8 (2). 

The court’s reasoning would seem in principle to apply to the 
second example that of “ hedge-hopping.”” The requirement in sec- 
tion 8 (2) that the constable be in uniform is no substitute for speci- 
fic authority to enter premises. The trespassing policeman must 
therefore be without power or authority whether the trespass is out- 
rageous or venial, in a private house or in a field, in or out of unt 
form. How then are the courts to prevent every hedge from becoming 
a sanctuary for the motorist if the pursuing policeman is a trespasser 
and not in the execution of his duty? 

Their Lordships, having suggested this obvious question, gave no 
answer to it. A solution may be possible from the following factors. 
First, a person’s home deserves to be better protected than any 
open land because entry without authority into a home is a breach 
of privacy as well as a trespass. There is thus a considerable differ- 
ence between the police pursuing a motorist across an open field 
and breaking into his or another person’s home.'’ Secondly, unlike 
the first example, the motorist is himself a trespasser. Thirdly, in 
G.C.R. v. Bates ™ the owners of a warehouse into which a police 
constable had ventured were held not liable for his injuries when he 
fell into an unfenced sawpit.’* He had no express authority to enter, 
nor was he a licensee or invitee. Yet the Court of Appeal refused to 
brand him as a trespasser, indeed Lord Sterndale M.R. seemed to 
suggest that he was acting within his duty. The case was in reality 
concerned with the allocation of risk for personal injuries. Thus, in 
our example, it can be argued that, provided the constable is in pur- 
suit of the motorist, he need not be a trespasser." Alternatively, 
according to the more recent case of Robson v. Hallett,” there is 
an implied licence to enter premises to transact normal business. 
One might therefore be able to imply a licence for the police to 
enter onto land for certain purposes such as rescuing car crash vic- 
tims or even pursuing suspected criminals. There can be few land- 
owners who would not consent to a constable entering their unen- 





17 Such a distinction is recognised in practice for, though in theory a trespass is 


actionable for a mere entry, some proof of damage is needed before the occupler 
is to obtain more than The “ trespassers will be prosecuted ” 
as a doterreat, 
18 [1921] 3 K.B. 


denial of the occupler’s liability to the officer automatically puts him outside his duty. 
The issues are complex but deserve greater consideration than thelr Lordships were 
prepared to giro them. 

21 [1967] 2 Q.B. 939. 


May 1981] NOTES OF CASES 331 


closed and even enclosed, but unoccupied, land (such as a warehouse 
in G.C.R. v. Bates) in order to pursue and catch persons who are 
themselves trespassers and are suspected of non-arrestable offences 7” 
and it may therefore be possible to imply a licence for this purpose.” 

Problems still remain. For example, if the motorist reaches his 
driveway but not the house, would the court equate a front garden 
with a roadside field or is it part of the motorist’s home for the pur- 
poses of section 8 (2)? Again, what is the position if the motorist 
teaches his friend’s house, but the owner is not there? The argu- 
ments above and the possible answers to these questions are specu- 
lative because of the unfortunate approach of the House of Lords. 
Their Lordships, having wallowed in the restatement of Entick v. 
Carrington and in the defence of privacy, seem suddenly to foresee 
the implications of what they are saying and to isolate them as 
exceptions to all that has gone before. By refusing to stray from the 
facts before them and to lay down general principles, their Lord- 
ships have simply increased the uncertainty surrounding the breath- 
alyser law and have created yet another fertile field for counsel. 

It is also important to consider the implications for section 8 (1). 
Under this sub-section a constable in uniform may require a person 
“ driving or attempting to drive any motor vehicle on a road or 
other public place” to take a breath test where the constable has 
reasonable cause to believe that the motorist has alcohol in his body 
or has committed a moving traffic offence. The House of Lords 
specifically excluded section 8 (1) from their reasoning. Indeed, in 
most cases, any difficulties will concern whether the motorist is still 
“driving or attempting to drive ” when the police approach him.* 
However, the Transport Bill, now before Parliament, broadens the 
circumstances under which a constable can require a breath test. 
Schedule 8 provides a new section 7 to replace the existing section 
8 of the 1972 Act which will empower a constable to require a breath 
test where he has reasonable cause to suspect 

“ (a) that a person driving or attempting to drive or in charge 
of a motor vehicle on a road or other public place has 
alcohol in his body or has committed a traffic offence 
whilst the vehicle was in motion; or 

(5) that a person has been driving or attempting to drive or 

n in charge of a motor vehicle on a road or other 

public place with alcohol in his body and that that person 
still has alcohol in his body; or 

(c) that a person has been driving a vehicle on a.road or other 

23 Criminal Law Act 1967, bestows ea right of entry on the police for arrestablo 
offences as defined in s. 2 (1). 

33 It will remain possible for a landowner to make the constable a 


trespasser by 
specifically forbidding his entry but the number of landowners likely to exhibit such 
notices must bo small. 
at Cf. R. v. Wall [1969] 1 W.L.R. 400, where the motorist reached his home 
before the police. His mother admitted them and he gave a breathtest. His convic- 
tion was quashed since he was no longer driving. Had his mother refused the polico 
entry and had they insisted, as in Morris v. Beardmore, the result would have been 
the same with tho additional reason that the police were treapassers. 
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public place and whilst doing so has committed a traffic 
offence.” 


(cL 7 (1)) 


The power to require a breath test following a road accident 
remains, though the constable no longer need be “in uniform,” and 
the requirement need not be made “ as soon as reasonably practi- 
cable after the commission of the traffic offence ” but the person may 
be required. 

“to provide a specimen either at or near the place where the 
requirement is made or, if the constable making the require- 
ment thinks fit, at a police station specified by the constable; 
but those subsections shall not be taken to authorise a constable 
to require a person to provide a specimen of breath while the 
constable is a trespasser in a place from which that person is 
eatitled to exclude him.” 


(cl. 7 (3)) 


It will be seen that the question whether a person is “ driving or 
attempting to drive ” is relevant only to the situation under 7 (1) (a) 
but since clause 7 (1) (b) and (c) use the past tense and are alterna- 
tives to 7 (1) (a) the defence that one is no longer driving effectively 
disappears. The geographic and time constraints on the requirement 
of a breath specimen in the existing legislation (“ there or nearby ” 
and ‘as soon as reasonably practicable after the commission of the 
offence ”), are removed making it possible to require a breath test 
some time after the act of driving and some distance from the 
scene of any offence or accident. The decision in Morris v. Beard- 
more, which is preserved and extended by clause 7 (3), will thus be 
of importance to the situation covered by what is now section 8 (1) 
as well as section 8 (2). 

Not only is the decision extended to all those situations in which 
a constable may require a breath test, it is also extended to any 
premises or place in which a person has sufficient possession to 
maintain trespass, e.g. his business premises, or similar place as 
well as his dwelling house. But a lawful requirement can be made 
of a person who seeks refuge in another’s premises, for example his 
friend’s house, even if the constable is a trespasser in respect of 
those premises. Thus all the inconsistencies of the decision of their 
Lordships are carried over into the new legislation. A constable is 
to respect the privacy of the suspected offender but not that of an 
unsuspected third party. It is surely more sensible to protect the 
privacy of both or to authorise the invasion of the privacy of both 
by giving the police the power to enter premises when they have the 
reasonable suspicion meationed in clause 7 and when a motorist 
fails to stop following a road accident, conduct which gives rise to 
‘reasonable suspicion that he has alcohol in his body.” 








25 s, 8 (2) (cl. 7 (2) in the BID is not based upon reasonable suspicion but upon 
statistical evidence that alcohol is a significant factor in road accidents, One may 
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The decision, together with its statutory confirmation, has wider 
implications. Since Scott v: Baker,** the courts have consistently 
treated the breathalyser provisions as a special case. It is the only 
offence in which non-compliance with procedure ™ or illegal con- 
duct by the police has led to the exclusion of evidence thus obtained. 
Since this conclusion is based on the perceived need to protect the 
motorist from harassment by the police, it ought to follow that 
other statutory procedures, similarly designed to protect the citizen, 
should be seen as essential preconditions to conviction. The courts 
have clearly refused to accept this view. For example, in R. v. 
Adams ** a warrant issued under the Obscene Publications Act 1959 
was used twice to search the same premises. The Court of Appeal 
agreed that the warrant was spent after the first search and that 
therefore the second search was unlawful and a trespass. However, 
following R. v. Sang,”* there was no discretion to exclude the evi- 
dence obtained and there was nothing to suggest that strict com- 
pliance with the procedure of section 3 of the 1959 Act was a 
necessary precondition for conviction. The conclusion is inescapable, 
that Parliament wasted its time in laying down procedures for the 
police. They need not be complied with strictly. Conviction for the 
defendant is inevitable and he is left to the “cold comfort ” ° of 
civil redress. The consistent application of this view in R. v. Sang,” 
Jeffrey v. Black * and R. v. Adams** stands in stark contrast to 
Morris v. Beardmore and prompts the question why the breathalyser 
law should alone benefit from the benign use of an exclusionary 
rule of evidence. Perhaps it is because the former cases are viewed 
by the courts as “traditional criminality” whereas road traffic 
offences, which may make criminals of all classes and of which even 
judges may fall foul, are not perceived by society generally or by 
the judiciary as part of traditional crime, but as part of “ modern 
criminality ” which encompasses a multitude of regulatory offences 
not deserving of the same punishment which traditional crimes 
attract. Whatever the reason may be, the courts are, it is submitted, 
under a duty to explain and justify this distinction. 

KEN LIDSTONE 
VAUGHAN BEVAN 


37 See, e.g. Spicer v, Holt [1977] A.C. 987; Walker v. Lovell [1975] R.T.R, 61. 


39 [1980] A.C. 402. 
80 Per Lord Scarman hn J.R.C. v. Rossminster [1980] 1 All E.R. 80, 101. The 
Royal Commission on Criminal Procedure do not recommend that their statutory 


will bo the even colder comfort of the police 


31 


Supra. 
33 [1978] Q.B. 490. 
88 Supra. 
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Jos EVALUATION AND EQUAL Pay 


Ir is a widely held view that the most satisfactory method of achiev- 
ing equality for women in terms and conditions of employment is 
by job evaluation.: The Equal Pay Act 1970* however contains 
little positive encouragement for this practice. Section 1 (2) (b) pro- 
vides that the equality clause implied into the contract of every 
worker by section 1 (1)* takes effect where men and women are 
employed on work rated as equivalent.‘ A woman is regarded as em- 
ployed on work rated as equivalent with that of men if her work 
and theirs have been given equal value on a job evaluation study 
which satisfies certain criteria.* But an employer is under no oblige- 
tion to undertake such a study, unilaterally or otherwise, a fact 
which may well mean that the law does not meet the standards 
required by the EEC equal pay principle as extended by Directive 
75/117." Further where a job evaluation study has been carried out 
it will normally be followed by the determination and application of 
a common range of pay grades for those jobs rated as equivalent. 
The only obvious situation where a claim under section 1 (2) (b) 
can be useful is where a woman claims that her job and the men’s 
would have been given an equal value but for the evaluation being 
made on a system setting different values for men and women on 
the same demand under any heading." It is not open to a woman to 
claim equality with a man under section 1 (2) (6) where their jobs 
have been given different values under a job evaluation study, how- 
ever valid the criticisms that may be made of it." 

However section 1 (2) determines not only the circumstances in 
which an equality clause takes effect but also what effect it then has. 
Subject to section 1 (3) * it requires the modification of terms in a 





1 Seo e.g. Equal Pay, Report by the Office of Manpower Economics on the 
tion of the Equal Pay Act 1970 (LMS. 1972) para. 184, 

3 As amended by, and reproduced in Pt. II of Sched. 1 to the Sex Discrimination 
Act 1975. A cde ieee Game a ee anal rae ee 

3 Unless it is an express or expressly incorporated term. S. 1 applies to both em- 
ployees and the self-employed: s. 1 (6) (a). 

4 It also takes effect where they are employed on like work as defined in s. 1 (4): 
s. 1 (2) (a). Seo further (1980) 43 NLL.R. 209. 

3 It must be undertaken with a view to evaluating fn terms of the demand made 
on. Me, Worker, under varions, beadtigs -#.g. effort, skill, deciston—the jobs to be 
done by the relevant workers: s. 1 (5). See the explanation of what this requires in 
Baton Ltd. v. Nuttall (OTT LGR. 222, EAT. at pp. 277 et seq., where the prin- 
cipal methods of job evaluation referred to in A.C.A.S. Guide No. 1 (aince replaced 


Equal Pay as at February 12, 1978 (1979), para. 140. The Court of Appeal rejected 
the applicant's claim in O'Brien v. Sim-Chem Ltd. that the right to equal pay for 
work of equal value in Art, 1 of Dtrecttve 75/117 was directly enforceable by tn- 
dividuals: [1980] LCR. 429, 441-444, 446, The Issue was not considered by the 
House of Lords. 

Tg, 1 (5) which thereby enables such overt discrimination to be eliminated from 
an otherwise valid study. See England v. Bromley London Borough Council [1973] 
LGR ip EAT Ibid. pp. 4-5. 

V a ra aaar a a Gt aa ea a a 
baad dats ATE aoa fo enaiis Ge I aAa ICs cle ds 
sex between the woman’s case and the man’s. 
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woman’s contract which are less favourable than similar terms in 
the man’s contract so as to be not Jess favourable, and the treatment 
of her contract as including terms in the man’s contract which 
benefit him, where such terms are absent from her contract. Where 
the comparison is between men and women employed on work rated 
as equivalent, it only has these effects in respect of terms “ deter- 
mined by the rating of the work.” The meaning of this phrase and 
the wider issue of the point in time at which the equality clause 
takes effect under section 1 (2) (6) were the points raised in O’Brien 
v. Sim-Chem Ltd. 

The respondent employers had completed a job evaluation study 
and grading scheme to go with it by April 1976, but they delayed 
acting on them because of a misunderstanding concerning govern- 
ment pay policy. The appellant employees claimed that the equality 
clause took effect in April 1976 and that the pay terms in their con- 
tracts should be modified as required by section 1 (2) (b) (D as from 
that time. The respondents contested the claim on the grounds that 
the job evaluation scheme was not then complete and applied " and 
the pay term in the appellants’ contracts was not “ determined by 
the rating of the work,” as section 1 (2) (b) G) required, until the 
envisaged merit assessment scheme was completed and the point at 
which each individual should be placed within the salary range for 
the appropriate grade thus determined. 

The Court of Appeal agreed with this argument but the House of 
Lords allowed the appeal and restored the decision of the Employ- 
ment Appeal Tribunal (E.A.T.). In Lord Russell’s judgment, section 
1 (2) (b), like s. 1 (2) (a), operates once a comparison of the respec- 
tive contractual terms of the woman and the man becomes feasible; 
this is so once the job of the woman has been evaluated as of equal 
value with that of the man. A decision can then be made as to 
whether any modification or treatment is called for by the equality 
clause, subject to section 1 (3).1" Since it is not the function of job 
evaluation to “determine” the terms of individual contracts, the 
wording of section 1 (2) (6) placed an obstacle in the way of this 
conclusion but, like the E.A.T., Lord Russell overcame it by taking 
“determined by the rating of the work ” to indicate that the very 
outcome of the job rating was to show the woman’s terms to be less 
favourable.” 


10 [1980] I.C.R. 573, HLL. reversing [1980] I.C.R. 429, C.A. and restoring [1979] 
LCR. 13, E.A.T. Lords Diplock, Dilborne, Salmon and Kelth all agreed with Lord 
Russell’s judgment. 

11 Pay scales based on the scheme were fully implemented before the case 
reached the House of Lords. Tho issue was therefore confined to entitlement to 
arrears of pay. 

13 [1980] LCR, 573, 579. 

13 Ibid. at p. 580, Alternatively ho was prepared to jettison the words as making 
no contribution to the manifest intention of Parliament. Cf. the E.A.T. construction: 
the term must be of such a kind that the rating of the job under the job evaluation 
scheme is relevant to fts application [1979] LCR. 13, 21. Waller LJ." preference 
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While the Houses of Lords’ decision is welcome in that it maxi- 
mises the very limited potential of section 1 (2) (b) for encouraging 
equality in terms of employment based on job evaluation,’ the 
value of the provision remains open to question. It seems clear that 
in most cases, where an employer observes contractual terms based 
on a job evaluation study which satisfies the criteria for validity in 
section 1 (5), he will be immune from individual claims relying on 
the effect of an equality clause. For while it is open to a woman 
whose job is not given equal value with that of a man to claim that 
she is nevertheless employed on like work with him and that the 
equality clause should therefore take effect under section 1 (2) (a),*® 
the study will generally provide the employer with a good defence 
under section 1 (3).!* In this sense the existence of a “ valid” job 
evaluation study as the basis for terms of employment may determine 
all equal pay claims. Since it is generally admitted that all job 
evaluation is to some extent subjective,’’ while overtly discriminatory 
schemes can be successfully challenged, those embodying disguised 
weighting in favour of jobs mainly or exclusively done by men can 
nevertheless satisfy section 1 (5).1* Thus although it must be ack- 
nowledged that job evaluation has been one of.the more successful 
methods of moving towards equality for women in terms of em- 
ployment,” there is good reason for responding cautiously to 
demands for “ compulsory ” job evaluation *° as the key to elimi- 
nation of sex discrimination in this area. To this end, O’Brien v. 
Sim-Chem Ltd., like the previous E.A.T. decisions, shows that section 
1 (2) (b) claims can, in any event be of only peripheral significance. 

R. C. SIMPSON 


RETURN TO THE ANTIPODES 


Elder, Dempster & Co. Ltd. v. Paterson, Zochonis & Co. Ltd.” was, 
on one interpretation, believed to support a principle of vicarious 


a 
with hers [1980] LCR. 429, 446, overlooks tho possibility of relying on s. 1 (3) in 
respect of differentials based on individual merit ssscexment. 

14 e.g. where an employer decides not to proceed with implementing terms based 
on a job evaluation study because of opposition from male workers. Cf. Cumming- 


13, 16. 

17 Seo A.C.A.S. Advisory Booklet No. 1, p. 2. 

18 Tho fears expressed by Sear (1971) 34 M.L.R. 312, 314 were found to be 
realised in some cases by Snell. “ The Equal Pay Act and Sex Discrimination Acts: 
their Impact in the workplace,” Feminist Review No. 1 (1979) 37, 45. See too Pater- 
son, “ The weighting game: why women logs out over wages,” The Times, Novem- 
ber 1, 1978. The A.C.A.S. Advisory Booklet gives littl guidance on how to avoid this. 

18 See Snell, op. cit. 46. 

= e.g. to meet the U.K.’s obligation to implement EEC Directive 75/117. Cf. 
Lord Russell's observation that job evaluation “could not sensibly be made compul- 
sory ” [1980] LCR. 573, 578. 

1 [1924] A.C, 552. 
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immunity: that servants and agents carrying out contractual 
obligations should have the benefit of defences provided by the 
contract. This was denied in Scruttons Ltd. v. Midland Silicones 
Ltd.,? where the House of Lords affirmed the general privity rule 
that where A contracts with B to confer a benefit on C, C is not 
entitled to demand receipt of that benefit from A. So, cargo-owners 
are generally not bound by Himalaya clauses in bills of lading. 
However, Lord Reid acknowledged the possibility of protection by 
establishing a separate contractual relationship between stevedore 
and cargo-owner through the carrier’s agency. As a matter of con- 
struction this did not help the stevedore in Midland Silicones; the 
clause protected “ the carrier ” alone. 

In New Zealand Shipping Co. Ltd. v. A. M. Satterthwaite & Co. 
Ltd., The Eurymedon,‘ the Privy Council opined that since it is 
contemplated that part of the contract (there, discharge) is to be ' 
performed by stevedores, a practical approach requires an analysis 
of the facts to ensure compliance with the traditional rules for 
formation of contracts and, consequently, protection as envisaged 
by Lord Reid. This was supposed to meet the reasonable expecta- 
tions of commerce: the stevedore would, believing his immunity 
assured, make a reduced charge to the carrier and this benefit would 
accrue to the cargo-owner as the carrier would be able to fix a 
lower freight rate. Taking account of this agreed allocation of risk, 
stevedore, carrier and cargo-owner would be able to assess the 
extent of their necessary insurance cover. Subsequent differing 
judicial attitudes have, however, neither confirmed the Board’s 
faith in the need to reach the supposed manifestly correct result 
without deference to legal technicalities nor the ease with which 
this should be achieved. 

Port Jackson Stevedoring Pty. Ltd. v. Salmond & Spraggon 
(Australia) Pty. Ltd., The New York Star * is not atypical. A steve- 
dore warehoused goods after discharge, then negligently misdelivered 
them to a thief. He relied on clauses in the bill of lading, ultimately 
succeeding before the Privy Council. The Eurymedon was explained 
not as a one-off example of circumventing Midland Silicones by com- 
pliance with Lord Reid’s formula as a matter of construction (an 
approach which might have justified The Eurymedon’s inconsis- 
tency with subsequent cases and which was adopted in the Supreme 
Court of Canada’s, then unreported, affirmation of Midland Sili- 
cones in Greenwood Shopping Plaza Ltd. v. Beattie"). It was sup- 
posed to show as a matter of principle that accepted principles 
enable and require the stevedore to enjoy protection. 

Slight guidance was offered on the theoretical basis of this pro- 
tection. The possibility of an immediately binding bilateral contract 

3 [1962] A.C. 446, 

3 Ibid. at p. 474. 

4 [1975] A.C. 154. 


5 [1981] 1 W.L.R. 138; [1980] 3 All E.R. 257; see (1978) 41 MLL.R. 748. 
* (1980) 111 D.L.R. Gd) 257. 


Vou. 44 (3) 4 
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with the cargo-owner on the signing of the bill of lading was, as 
usual, not present on the facts. The Board seemed to favour the 
theory preferred in The Eurymedon; that of an initial non-binding 
agreement which ripens into a full contract when the stevedore acts 
to provide consideration.’ However, the theoretical aspect attracted 
no discussion, unfortunately, because a third justification, that of a 
unilateral offer capable of acceptance when the stevedore’s acts, may 
suggest a more obvious route to protection. This does not necessitate 
elaborate compliance with Lord Reid’s formula, devotion to which 
has engendered a blinkered appreciation of different methods of 
achieving immunity. The third theory carries, with the second, the 
possibility of one of the parties resiling before the stevedore acts but 
this is unlikely and of minimal practical importance. Its advantage is 
that it may enable the carrier’s role as agent to be regarded as minis- 
terial (conveying the offer) rather than effecting a contract. Thus 
the agreement between cargo-owner and stevedore is more easily 
established. 

The particular difficulty before the Board was whether the bill 
of lading ceased to protect once the goods had passed over the 
ship’s rail and whether the stevedore was then acting not as an 
independent contractor employed by the carrier to perform the 
carrier’s obligations under the bill, and as qualified by it, but as a 
bailee without its protection. The parties must have contemplated, 
thought the Board, that the carrier would normally remain respon- 
sible for the goods for a period after discharge, that he might em- 
ploy some other person to store them and that the bill’s terms would 
continue to apply. The conclusion could be accepted more confi- 
dently if the Privy Council in its advice had not foregone an 
examination of post-Eurymedon case law, despite counsel’s citation 
of most of the relevant authorities. i 

In The Suleyman Stalskty,* the British Columbia Supreme Court 
decided, distinguishing The Eurymedon, that a stevedore had the 
liability of a bailee after discharge and was responsible for negligent 
storage despite a similar clause to that in The New York Star which 
conferred immunity during performance of the “ carrier’s obliga- 
tions.” It is difficult to distinguish The Suleyman Stalskty from The 
New York Star simply on construction or on the ground of a sup- 
posedly different intention of the parties. The two cases expose a 
flaw in The Eurymedon: that its method of immunity by a pro- 
stevedore construction will be frustrated if, on a strict literal con- 
struction, the clause does not confer immunity and can only be 
made to do so by a teleological policy which overrides a practical 
but otherwise orthodox contractual analysis. Such an admitted policy 
might on its face be unacceptable to those Board members who had 
only just assisted in ejecting the substantive doctrine of fundamental 
breach from the English law of exemption clauses in favour of a 


7 [1981] 1 W.L.R. at p. 144, 
s [1976] 2 Lloyd's Rep. 609; see (1977) 40 M.L.R. 709. 
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process of construction.’ But since a particular rule of construction 
may apply to exemption clauses in cases of fundamental breach, the 
result in both situations may remain a similarly subtle and uncertain 
blend of policy and construction. 

Four other Canadian cases, concerning losses at Montreal, are 
relevant. In Quebec, in The Cleveland, a stevedore was said to be 
prima facie protected under The Eurymedon but to have lost the 
protection because of his faute lourde under the Quebec Civil Code; 
while, in The Federal Schelde," a stevedore was held to be protected 
by the Quebec Civil Code, which permits valid contractual stipula- 
tions for the benefit of third parties. O’Connor J. in The Federal 
Schelde expressly rejected Walsh J.’s exhortation, in the Federal 
Court in The Tarantel," to uniformity in Canadian maritime law, 
which Walsh J. felt was governed by the Supreme Court’s approval 
of Midland Silicones (albeit without discussion) in The Lake Bosom- 
twe. Marceau J. in Marubeni America Corp. v. Mitsui Osk Lines 
Ltd.’* eschewed the assistance of the Quebec Civil Code, since he 
thought the clause before him could not be interpreted so as to be 
governed by it. But he also distinguished The Lake Bosomtwe as'an 
observation on the general privity rule rather than as a conclusive 
decision on Himalaya clauses + and adopted a Eurymedon approach. 
These four cases were immediately relevant to The New York Star, 
as Montreal was the port of loading and the bill of lading was 
governed by the Canadian version of the Hague Rules. 

How can differing authorities be reconciled, even on their facts, 
if their circumstances are to be manipulated to conform with a 
particular result? Consideration of this might at least have produced 
a clearer image of The Eurymedon’s limitations.1* Furthermore, 
explanation was still not forthcoming of its place in the internation- 
ally standardised regime of distribution of responsibility for carriage 
of goods by sea in the Hague Rules and their successors. Should 
their immunities be extended during unloading, as in The Euryme- 
don, let alone beyond the period from loading to discharge? 17 And 
to what extent should international uniformity govern incidents 
beyond that period? Adherence to the contractual route to immu- 
nity also resulted in a failure to consider other possible defences. In 
particular, in Johnson Matthey & Co. Ltd. v. Constantine Terminals 
Ltd.,* Donaldson J. held, without reference to The Eurymedon, 
that, where a head bailor authorises a sub-bailment contemplating 

® In Photo Production Ltd. v. Securicor Transport Ltd. [1980] A.C. 827; seo 
[1980] L.M.C.L.Q. 396 (1980) 43 M.LR. 567. 

10 (1976) 72 D.L.R. (3d) 

11 [1978] 1 Lloyd's Rep. 285. 

18 [1978] 1 F.C, 269. 

13 [1970] 2 Lloyd's Rep. 81. 

14 (1979) 96 D.L.R. Gd) 518 (F.C). 

15 Seo now Greenwood V. Beattie, supra. 

16 ef. Should cargo-owners who might be regarded as ‘‘ consumers” be treated 
differently from merchants? See (1976) 39 M.L.R. 466, 


17 oh: Pyrene & Co. Lid. v. Scindia Nengation Co. Ltd. [1954] 2 Q.B. 402 (not 
18 [1976] 2 Lloyd's Rep. 215. 
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that it will be on terms conferring immunity, the sub-bailee may be 
protected. A similar approach was adopted in order to give effect to 
The Eurymedon principle in Marubeni. Marubeni is flawed by the 
cargo-owner’s being bound because he was treated as obliged to 
accept in its entirety the contract (of which he was said to be a 
beneficiary) between the carrier and the terminal operator rather 
than because of his assent to the sub-bailment; yet a cargo-owner 
is normally entitled to receipt of those services under the contract 
of carriage! Proper resort to the Johnson Matthey approach, how- 
ever, could well be simpler than attempted compliance with Lord 
Reid’s formula. 

The authorities reveal two basic uncertainties not met in The New 
York Star: the first is the present status of the privity doctrine 
generally ?* and the second the extent to which The Eurymedon 
should apply beyond the area of Himalaya clauses, One statement 
in The New York Star?’ impliedly recognises The Eurymedon as 
what it really is, a revival of the Elder Dempster rule of vicarious 
immunity: 

“[W]hat is the carrier’s position if he acts as his own stevedore 
and himself stacks and stores the goods?...{H]e would be 
liable for them, as bailee, under the contract. If that is so, it 
seems indisputable that if, instead, the carrier employs a third 

to discharge, stack and store, that person would be acting 
in the course of his employment, performing duties which other- 
wise the carrier would perform under the bill of lading, and so 
woul be entitled to the same immunity as the carrier would 

ve.” 


An adequate allocation of insurance risks and the restriction of 
subrogation rights to avoid circumventing The Eurymedon may, 
perhaps, have to be achieved by a clear alteration of the law to this 
effect rather than the process of construction advocated, which is 
uncertain in practice. 

As a missed opportunity, The New York Star is symptomatic of 
other Privy Council opinions?+ where advice is tendered with an 
apparent lack of care that does justice neither to the time, money 
and energy expended, nor to the eminence of the Board. In particu- 
lar, by its failure to consider relevant authorities from other parts 
of the British Commonwealth, it minimises its role as an authorita- 
tive final court of appeal and denies one of the traditional justifica- 
tions for its existence: its unifying effect on the laws of the 
Commonwealth. This is particularly important where international 
uniformity is in,any case desirable. 

F. D. Rose 


19% It compounds the uncertainty cast in Woodar Investment Development Ltd. v. 
Wimpey Construction U.K. Ltd. [1980] 1 W.L.R. 277. 

20 Supra, 148. 

31 Cf. Queensland Mines v. Hudson (1978) 52 ALJ.R. 399. 
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Drrer y. DrepER: CUSTODY REVISITED 


Taere are few areas of children’s law so confused in terminology 
as the law of custody. The introduction of “legal” and “ actual” 
custody by the Children Act 1975 has increased, rather than reduced 
as intended, the difficulties surrounding the concept of custody; 
while the divorce courts still talk about “ custody ” and “ care and 
control ” orders. Dipper v. Dipper ' is yet another addition to the 
general confusion. 

The decision of the Court of Appeal in Dipper v. Dipper con- 
cerns the non-finality of periodical payments orders on divorce, a 
decision necessitated by the ambiguous width of the House of Lords 
decision in Minton v. Minton.” The Court of Appeal, however, took 
it upon itself to make comments about the custody order which the 
trial judge had made, even though by the time of the appeal hearing 
the parties had agreed to joint custody. 

Wood J. had granted care and control to the mother, with (sole) 
custody to the father. He justified this “ somewhat unusual order ” 
on the grounds that: ‘I do not want these children to be removed 
from their schools without the father being notified and he will have 
the say about their future upbringing.” It is well known that split 
orders of the kind made by Wood J. are out of favour, partly be- 
cause of the practical difficulties they cause to the parent who has 
care but not custodial rights, and partly because their original 
rationale (allowing care to a guilty mother) has disappeared with 
the introduction of no-fault divorce. The Court of Appeal therefore, 
quite understandably, wished to express its disapproval of split 
custody orders, 

Both Ormrod and Cumming-Brice L.JJ. took the same view 
(Roskill L.J. did not deal with this aspect of the case at all). This 
can be analysed as follows: 


1. “It used to be considered that the parent having custody 
had the right to control the children’s education, and in the 
past their religion. This is a misunderstanding ” * (per Ormrod 
L.J.). 

2. Whatever the parent’s “custodial status” (per Cumming- 
Bruce L.J.), “ neither parent has any pre-emptive right over 
the other” (per Ormrod L.J.) with respect to “ education 
or any other serious matter ” (per Ormrod L.J.) or “any 
other major matters ” (per Cumming-Bruce L.J.).* 

3. Both parents are “entitled to know and be consulted” on 
these matters (per Cumming-Bruce L.J.).* 

4. In the case of disagreement either parent has “ the right to 
come to the court in order that the difference may be deter- 
mined” (per Cumming-Bruce L.J.).* 





722; 11980] 3 WLR. 626, a [1979] 1 AN E.R. 7. 
722, 731. 
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The following comments need to be made. 

1. In English law at least (Scottish law may be different on this 
matter), the current orthodoxy is that custody means “‘ the bundle 
of rights and powers ” which parents have over their children. This 
was the approach taken in the leading case on the definition of cus- 
tody in Hewer V. Bryant" and is clearly implied in the statutory 
definition of “ legal custody ” in section 86, Children Act 1975, and 
in section 8 (4), Domestic Proceedings and Magistrates’ Courts Act 
1978. In other words “ custody ” does not simply mean actual care 
and possession, but refers to parental rights over children. Such 
parental rights have always included education, religion and other 
major matters. Yet Cumming-Bruce L.J. refers to this as “a fallacy 
which continues to rear its ugly head.” * 

2. Ormrod and Cumming-Bruce L.JJ. are quite clearly trying to 
limit the meaning of “ custody ” to “ care and control,” ie. “ cus- 
tody ” in its narrow sense. But why then does the Children Act 1975 
go to such great lengths to make a statutory distinction between 
“legal custody ” (meaning rights over the person of the child) and 
“ actual custody ” (meaning care and possession of the child). Under 
the Court of Appeal’s analysis there is only one kind of custody, at 
least in the divorce courts. 

3. There is a certain logic to the position of the Lord Justices. It 
is true that if one parent has a care and control order (as a practical 
arrangement), then legally both parents retain equal and separate 
parental rights under section 1, Guardianship Act 1973. This is a 
position which it is open to any parent(s) or any court to achieve, 
and indeed it has many virtues. It is perhaps unfortunate that the 
effect in the divorce courts of the Guardianship Act 1973 has been 
so limited; it has for the most part been ignored. If Ormrod and 
Cumming-Bruce L.JJ. were wishing to call attention to it, then their 
attempt (however inadequate) should be applauded. 

4. Their Lordships were quite obviously alluding here to the pro- 
cedure in section 1 (3), Guardianship Act 1973, which allows either 
parent to refer their differences to the court for decision. This refer- 
ence to the Act supports the suggestion that their Lordships had in 
mind throughout the, as yet, unexplored effect of the Guardianship 
Act 1973. 

If their Lordships had stopped at this point, their dicta would have 
been interesting even though based on an incorrect initial premise. 
It is their conclusion which belies the internal contradiction of the 
case. Ormrod L.J. says: “In this case a joint custody order seems 
to me entirely right because this is a case where the father has an 
intent to play an active part in his children’s lives.” ° And he ex- 
pressed his approval of the agreed joint custody order with care and 
control to the mother. This approach is completely in line with the 





T [1969] 3 All RR, 578. 
® [1980] 2 All E.R. 722, 733. 
3 [1980] 2 All 722, 731. 
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law on joint custody orders as explained in Jussa V. Jussa.’° But in 
the context of the previous comments on the meaning of custody, 
one must wonder (a) what is the purpose of a joint custody order 
when no custody order at all achieves, according to their Lordships 
themselves, the same position under section 1, Guardianship Act 
1973; but, more importantly (b) what does “ joint custody ” mean 
when their Lordships have already explained that “ custody ” only 
amounts to care and does not entail rights over decision-making for 
the child’s upbringing, and how then is it possible to separate ‘‘ cus- 
tody ” from “ care and control ” if “ custody ” means merely “ care 
and control” anyway? The explanation must be that in their con- 
clusions their Lordships are reverting to what has been described 
here as the current orthodox view of custody, i.e. the wider meaning 
entailing rights. This is the internal inconsistency in the dicta: that 
the new definition is dropped midway for the old definition. There 
is no way, as is generally agreed, of understanding the case of 
Dipper v. Dipper on its own terms. 

Dipper v. Dipper may have been the first case to reach the law 
reports in which Ormrod L.J. attempted to redefine custody, but a 
year and a half earlier in Benson v. Benson,'' speaking for the whole 
Court of Appeal, he had expressed the same views. The mother had 
been granted custody in 1975. In 1978 the father objected to the 
daughter’s school, and got an order allowing him to choose his 
daughter’s school, against which the mother appealed. Ormrod L.J. 
in the Court of Appeal overruled the trial judge. He thought it was 
quite wrong to allow one parent “ particularly not the parent who 
had the formal custody ” * to choose or make a decision about the 
child’s education. In his view “the situation was perfectly simple: 
it was for the court to decide the future education of the child when 
the parents could not agree.” 1* According to the orthodox position 
it is the parent with custody who has the legal right to decide on 
education and other important matters. Ormrod L.J. apparently 
made no reference at all to this, so far as the report indicates. The 
seeds of his much longer analysis in Dipper v. Dipper were however 
clearly sown. 

The difficulties with Dipper v. Dipper are twofold. First, there 
is no doubt that its explanation of custody is out of line with the 
usual understanding: it makes a joint custody order pointless for 
that order attempts to give a parent rights which Ormrod and Cum- 
ming-Bruce L.JJ. say they have in any case, whatever their custodial 
status, and in this sense makes the effect of sole custody and joint 
custody the same for the parent without care and control. It also 
contradicts the statutory distinction made beween “legal” and 
“actual ” custody. Secondly, the approval of joint custody on the 
facts does not make sense given the explanation that parental rights 





10 [1972] 1 W.L.R. 881. 
11 (1980) 10 Fam. Law 56. 
12 (1980) 10 Fam. Law 56, 57. 13 Ibid. 
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remain with both parents under a sole custody order. This internal 
inconsistency has already been commented on. 

It really is not possible to limit the dicta to questions of educa- 
tion, even though Benson v. Benson and Dipper v. Dipper did hap- 
pen to concern that matter, since both judges specifically refer to 
all serious or major decisions of the child’s upbringing. It may how- 
ever be possible to explain Dipper v. Dipper in another way, le. 
that a non-custodial parent, while not exercising parental rights as 
such, never loses the right to go back to court if he or she is unhappy 
about any decision concerning the child’s upbringing that the cus- 
todial parent may make. Perhaps this is what Ormrod L.J. meant 
when he said that neither parent has any “ pre-emptive right ” over 
the other. In other words, either parent can always be subject to 
challenge by the other in the court. It is certainly true that the non- 
custodial parent always retains a right to go back to court for a 
variation of the custody order, but the orthodox position would surely 
maintain that until and unless custody itself is challenged, the cus- 
todial parent has the right to make the decisions. Indeed the whole 
tenor of their Lordships judgments, e.g. their reference to the right 
of the non-custodial parent to be consulted on major matters, would 
belie the interpretation suggested. 

It would seem likely that their Lordships were simply attempting 
to express their disapproval of split custody orders. Dipper v. Dipper 
was an example of an explicit split order, while Benson v. Benson 
ended up as a split order, albeit in two stages. If that is so, one must 
welcome the attempt (and remembering the outcome of the case in 
a joint custody order) while deploring the method. If that is not so, 
and a reformulation of the concept of custody was being canvassed, 
then their Lordships are open to the twofold criticisms of unortho- 
doxy and inconsistency. Having said that however, perhaps Dipper 
v. Dipper will reopen the debate about the nature of parents’ rights 
on marriage breakdown, and popularise the concept of equal paren- 
tal rights, whether during or after marriage. For that one must thank 
their Lordships, and only hope that lawyers and circuit judges will 
take heed. 

SuSAN MAIDMENT 


REVIEWS 


THE FRONTIERSMEN 


THe New SocaL Contract. By [AN R. McNEL. [Yale University 
Press. 1980. xiii and 164 pp., incl. bibl, notes and index. Price 
not stated.) 


Tragic Caorces. By GUIDO CALABRESI and PHILLIP Bossrrt. [W. W. 
Norton & Co. 1978. 252 pp., incl. bibl. notes and index. £2-60 
(paper covers).] 


both written by authors of the highest academic reknown. They are both 
written by authors whose major intellectual work has consisted of 


have a wide grasp of and substantial experienco of non-American legal and 
political systems. They are both written by authors whose work has been 
analysed by economists.* They are both written by authors whose study has 
taken place in the “ Post-Realist ” climate of legal scholarship, They are both 
written by authors who have read widely in, and are concerned with, social 
sciences other than law. 

It is perhaps the last mentioned similarity that enables the authors to embark 
on studies of a dauntingly wide subject-matter, McNeil is concerned with con- 
tract, but explicitly not merely with the contract of the law books, or rather 
with tho contract defined by “ law-orientation ” or determined by the existence 
of a promise. His definition of contract is “ the relations among parties to the 
process of projecting exchange into the future.” © These relations take place in 


1 Calabresi and Bobbitt, Tragic Choices (hereafter Calabresi and Bobbitt), p. 17. 

* Calabresi and Bobbitt as the 1973 Fels Lectures in Public Policy Analysis, given 
by Professor Calabresi, The New Soctal Contract (hereafter McNetl) as tho 1979 
Rosenthal Lectures. 

* Profesor Calabresi is of Yale; Professor Bobbitt of Texas; Professor McNeil 
of 
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a wide—indeed Iimitless—range of contexts, and deal with an infinite range of 
subject-matters. In an illuminating footnote (both books, incidentally, ahare an 
annoying tendency to have clear footnotes accompanying opaque text) McNeil 
makes clear that this bothers him not a jot; 1 


“my notions of relational contract encompass the nation state itself 
as a massive contractual relation. This does not, of course, leave us 
floundering around unable to speak of smaller contractual relations. It 
merely requires recognition that whenever we epeak of a smaller relation, 
our analysis ts incomplete unless we consider its inter-relation with 
larger relations, That is true of the nation-state as well, since it is part 
of the largest contractual relation of all, the world socloeconomy.” T 


The thesis of the book is that there are certain norms common to all con- 
tractual relations, that a concept of contractual relations based on the “ dis- 
crete transaction” cannot comprehend the range of contractual relations, or 
adequately utilise (weigh, balance) the shared norms, and consequently that 
we must start to construct a law (a legal system, a range of institutional 
decidera and fora for decision) that is predicated upon the existence of the 
relational contract. Much of this analysis is familiar to students of McNetl’s 
recent work, and genuinely causes the reader to look at contract law in a new 
light. But perhaps because parts of the book restate and inevitably compress 
propositions earlier expressed in long articles, the analysis is at times less than 
convincing. For ease of exposition, McNeil postulates the “pure” discreto 
transaction as a limiting case, and correctly points out that it is necessarily a 
hypothesis—the process of communication of the content of that exchange, for 
example, cannot be discrete to it, but must be expressed in terms (language) 
derived from social formations exogenous to it, But in moving from the Hmit- 
ing case to recognisable (real world) “discrete” transactions, McNeil some- 
times does less than justice to the system of law predicated upon them. This 
is perhaps most noticeable in respect of the discrete transaction’s “view” of 
the future and of its treatment of power. 
Consider these statements: 


“Discrete transactions are not supposed to get into trouble; indeed if the 
concept is carried to its extreme, they cannot get into trouble, since every 
conceivable contingency is entirely planned,” * 

“Discrete transactions have no room for tacit assumptions, other than the 
tacit assumption that out there is the external god who will prevent theft, 
enforce promises and such like.” * 


second quotation is so great as to defeat the negative claim, for not only is the 
god tacitly assumed, but so are, in any universe inhabited by reasonably intelli- 
gent men, the principles and rules upon which the god will decide which 


as they will be if the dispute-resolver has discretion, Open ended remedies 
almost invarlably introduce relational factors such as relative power, equity 
and the like.” }* The difficulty here is that as one moves away from the limit- 
[ae 
T Ibid, at p. 124. 8 Ibid. at p. 19. 
3 Ibid. at p. 25. 10 Ibid. at p. @. 
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ing case to real world discrete transactlons—especially if the parties to those 
transactions make assumptions (and, to follow Holmes’ predictions) about the 
future, then there is no a priori reason to assign certainty, relative power and 
equity solely to the relational side of the dichotomy. Thus McNeil’s marvellous 
point that the discrete transaction freezes the power relationship between the 
parties at that existing at the time of the transaction, while relational trans- 
actions allow relative power to be modified over time, becomes in the end to 
be no more than an expository device of relevance only to the limiting case. 
For if discreto transactions in fact are constantly concerned with making 
assumptions and predictions about the behaviour of an uncertain god, then 
there is no remson to be sure that the god will not introduce equity and rela- 
tive power into his decisions, or that when planning their discrete transaction 
the parties should assume that the god will not, in fact, do so. And McNeil 
cannot claim that the god cannot be uncertain (have discretion) because the 
god, too, is “contracting,” in McNeil’s sense, in a socioty that is in a con- 
stant state of technological and moral flux; he is, in McNeil’s terms, a rela- 
tional contractor, and discrete contractors will no doubt bear that in mind 
when they contract with each other. 

All this could be summed up by saying that McNeil has pressed a good 
idea—the dichotomy between discrete and relational transactlons—beyond its 
natural boundaries, and flippant though such a summation may be, there is 
some truth in it, Recall McNell’s definition of contract, and the passage 
asserting that the world socloeconomy is a relational contract. My principal 
causo for perplexity here is not that McNeil’s concerns are as wide as he 
casts them but that he stops where he does. If his analysis reveals the norms 
(“positive ” as well as “ normative,” one should add) that underlie the world 
socioeconomy, and link it to all other relations, then one is forced to ask why 
the thesis is limited to explaining future-looking relations? Cannot the theory 
of the relational contract be extended to the spontaneous exchange, to the 
money-for-immediate-goods transaction, to the jostling of shoulders in the 
street, or to sexual coupling? 11 

We should leave this line of inquiry there. Arguments based on a reductio 
ad absurdum are never fatr, and can never do justice to a book with as many 
stimulating insights as this. More genuinely disappointing is the last chapter 
in McNeill's book, in which he starts to discuss what “ relational contract law” 
looks like or might look like. It is important to be open about why the chapter 
is disappointing; it is so because it is studded with original and brilliant in- 
sights and suggestions, but because, in the end, it fails to suggest an adequate 
institutional context in which they can cohere. Part of the problem can already 
be divined. Tho relational contract law of the future, McNeil suggests, may 
provide an answer to our present discontents. But as may be apparent from 
the foregoing analysis, it is by no means clear that the real-world discrete trans- 
action and the law that regulates It realty Is a source of discontent, for McNeil 
has underestimated the extent to which the real world discrete transaction 
inevitably has to be sensitive to relational considerations and Gn McNeil’s 
sense) relational legal concepts. It may be that there is here a “gap” 12 
between what contractors do and what doctrine suggests that they do, but the 
existence of such a gap needs to be very carefully probed indeed (such 
probing paying particular attention to the question, “ whose doctrine are we 
talking about? ”) and the value assumptions upon which the “ gap” becomes 
a “problem ” clearly stipulated. McNeil does neither of these things, though 
there are hints that he subscribes to the “gap problem” thesis.13 Instead, 
McNeil compares certain provisions of the Uniform Commercial Code on the 
Battle of the Forms with the doctrine of American Labour Law that strictly 


11 Many of McNeil’s contractual norms—role integrity, flexibility, mutuality, 
effectuation of consent—will be familiar to non-virgins. d 

13 I use this word in the senso that Abel claims it is commonly used; see Abel, 
“Law Books and Books about Law,” 26 Stan.L.Rev. 175 (1973), at pp. 184-189, 

18 Seo, e.g. McNeil at p. 74. 
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limits judicial review of labour arbitration awards.14 Tho latter, McNeil asserts, 
has a relational base, in that the legal rule established takes cognisance of 
the totality of the relationship between employer and union, including custom 
and practice as well as the collective agreement. He does not claim that such 
a legal rule is trouble free, only that it is free from “the conceptual limita- 
tions of a discrete system.” 15 By contrast, because “2-207 (1) (of the UCC) 


visions much wanted by one party.” 1° But if this is intended as part of a 
critique of “ discrete” contract law, it begs too many questions, Of course 
ono party wants something (equally, the other party wants something else)— 
he would not be earnestly debating the terms of the U.C.C. unless he did. 
And such debetes are inevitable unless contracts never “ ran into trouble”; yet 


the totality of the relations between the parties, in a way that a law based on 
a discrete conceptual apparatus cannot. But that is far from proving that that 


parties, there is the possibility of a combination of power agalnst the in- 
terests of other constituencies far greater than the ex ante power that the 
discrete contract law sanctifles. 

Thess points could perhaps have been met had McNeil taken seriously an 
attempt to sketch out an institutional structure that would have dealt with 


NN 


14 Ibid. at pp. 72-71. 18 Ibid. at p. TT. 
16 Ibid, at p. 76. 17 Ibid. at p. 79. 
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conflicts in the relational system, and one devoutly hopes that this is an area 
to which he will return. Instead, we are offered no more than a glance at the 
future society of Post-Technique, in which there are no precise rules, but 
“ statements of rather broad principles such as those of restitution, reliance 
and expectation, administered through negotiation, conciliation, and arbitra- 
tion, rather than through more discrete judicial processes.... As you may 
imagine, Post-Technique has multitudes of different law generating centers.” 18 
And, one hopes, multitudes of constitutional and administrative lawyers keep- 
ing an eyo on them as they dispense their varying conceptions of justice in 
their varying ways. And in this happy state of ultimate—and, one suspects, 
ultimately Itiglous—pluralism, we can for the moment leave the New Social 
Contract. 

Where McNeil is at his weakest—in the discussion of institutional models 
appropriate to his analysts, Calabresi and Bobbitt are at their strongest. Their 
densely argued, and deeply moving book is concerned with the choices that 
result from scarcity: 


“The distribution of some goods entails great suffering or death. When 
attention is riveted on such distributions they arouse emotions of com- 
passion, outrage, and terror. It is then that conflicts are laid bare be- 
tween on the one hand, those values by which society determined the 
beneficiaries of the distributlons, and (with nature) the perimeters of 
scarcity, and on the other hand, those humanistic moral values which 
prize life and well-being. In such conflicts, at such junctures, societies 
confront the tragic choice, They must attempt to make allocations that 
preserve the moral foundations of social collaboration.” !° 


It will be observed from that quotation that the choice with which the authors 
are concerned is a choice made by society. That, I shall argue, is a problematic 
concept but it is one that the authors hold explicitly: 


‘...we Intend to discuss the tragedies of cultures; it is the values 
accepted by a society as fundamental that mark some choices as tragic. 
The critic of social values may object strongly to decisions his society 
finds quite acceptable, and readily approve of other choices that his 
society must make and yet cannot stomach; moreover, he may be right. 
But it is not with him or with our own imperatives that we are concerned; 
it is rather with those choices which the society finds intolerable.” 3° 


Tho authors identify two kinds of decisions that must be taken within tragic 
choices, The first—the first order determination—decides how much of a good 
will be produced, within the limits of natural scarcity. The second order 
determination determines who gets what is made. Yet despite the fact that the 
tragic choice explicitly is a combination of the two determinations, we learn 
little about the first order choice during the book, and what wo do learn begs 
certain questions. Thus the authors describe a situation where 


“... scarcity is not the result of any absolute lack of a resource but 
rather of the decision by society that it is not prepared to forgo other 
goods and benefits in a number sufficient to remove tho scarcity... respon- 
sibility is not, in such a case... easily evaded. Scarcity in general remains 
a fact of life, but in the particular tragic situation, scarcity and suffering 
are not merely imposed: the society incurs them by its own decisions or 
at the least, society finally wills to accept them as ‘ properly pertaining to 
the nature of things, including (society’s) own deepest nature ’.” 31 


Now as a statement of a certain way of the world, I find this argument 
emotionally arresting, but as part of an intellectual construct that explains 
certain conduct and, implicitly, prescribes certain action, it seems hard to give 
it much intelligible content. We learn little of the “societies” which take 


18 Jbid. at p. 116, 19 Calabresi and Bobbitt at p. 18. 
1 Ibid. at p. 17. 21 Ibid. at p. 22, 
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such terrible decislons; what little we are told, in a passage later in the book 
discussing the allocation of artificial kidneys in America, Britain and Italy, 
treats national cultural characteristics in a (properly) tentative way; indeed, 
the argument that certain procedures for resolving tragic choices are a pro- 
duct of such characteristics is, one almost feels, added as an afterthought about 
which the authors are a little embarrassed. But—assuming that that exercise 
is inevitably inadequate—there are only two ways in which the use of 
“society ” as an actor in these situations can be explained. One is to adopt 
determinative social theories, and to explain the value systems and Ideologies 
on which they are based. The second is to construct a rigorous theory of the 
ascription of properly defined social beliefs to individual actors; yet nowhere 
in this book is such an attempt made, But this leads to a curious paradox, 
for by the absence of such an ascriptive theory, one might well decide that the 
authors had denied all possibility of conscious, individual human choice, and 
that in turn might lead one to conclude that the authora were determinists of 
a remarkably steadfast kind. But that cannot be right; it is not simply that 
the authors claim no determinist position, but rather that the greater part of 
the book—an analysis of the various second order determinations available to 
“ society "— makes explicit the fact that we (i) are forced to choose mo one 
particular system over another; we (it) will how we make tragic choices. 

Tho available second order choice mechanisms that Calabresl.and Bobbitt 
discuss fall into six categories: pure markets, accountable political systems, 
lotteries, “evolutionary” systems (or systems predicated upon an implicit 
decision not to choose), “ modifed markets,” and modified political systems. 
Initially the first four methods are examined and found wanting; markets fail 
to accommodate social goals, political processes involve the whole state in 
reaching inevitably unacceptable decisions, lotteries can lead to absurd results, 
evolutionary systems are dishonest (I give only some of the objections to each 
of the systems). The authors then turn to the modified systems, and in two 
breathtaking chapters suggest a range of institutional arrangements—non- 
money markets, wealth neutral markets, aresponsible political systems and 
others—that can take the tragic choices. All, for one reason or another, are 
found wanting, Eventually, the authors seem to conclude that the least harmful 
system for making tragic choices is one that changes systems over time. A 
short review cannot do justice to the sophistication of the analysis used; to 
the originality of some of the procedures suggested or to the care with which 
facile solutions are avoided. Of course, there are areas where it would be 
possible to criticise the approach. The fury, a modifed political agency (be- 
cause it is aresponsible) is champloned for its representativeness in terms of 
composition and value structure, without any articulation of the kind of poli- 
tical theory that would give such a claim credence, far less a discussion of 
the values and ideologies underlying the equation of representativences as a 
natural good. Non-modified marketse—especially because they take a pre-exist- 
ing distributional pattern as a given—are rejected because of their inegali- 
tarian tendencies, but not explicitly defended, as they could be, fram a position 
of libertarianism. The tragedy of the book is that while these sorts of criticisms 
do not diminish the discussion of second order choices, the failure to stipulate 
the conditions under which wo may Intelligibly speak of “social” choice 
leaves a gaping hole at the centre of the argument. 

The failure to define and explain “society” and social considerations is a 
feature of McNell’s book also, though with less dramatic impact on the 
thesis—though this is the case for a rather peculiar reason. In a sense, McNeil’s 
work can be viewed not so much as a study of contract “in context” (and 
much less “ contract law in context”) so much as the positing of a total unity 
between contract and soclety—any conception of society. There is a sense in 
which his earty claim that “the New Social Contract” is “ society's basic 
socioeconomic tool In both Western and developed socialist states ” 33 is mis 





a2 McNeil at p. xtti. 
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leading; the message of the book is rather that the presence of contract defines 
“society,” and that the norms of contract are not so much reflective of 
formations as identical with them. And this, of course, makes it all the more 
surprising that McNeil should have limited his definition of contract to future- 
regarding exchanges, as well as making the reader gently inquire (to put it at 
its lowest) quite how McNeil expects what amounts to the promulgation of a 
new and all inclusive social ‘theory to be taken seriously in the absence of any 
critical examination of competing theoretical explanations. 

In so far as both books may be thought to offer inadequate explanation of 
their concepts of society, they inevitably call to mind Abel’s seminal distinction 
between law books and books about law.?° The true “ book about law,” Abel 
suggested, should be precise as to its value systems and avoid taking as givens 
some mechanistic linkages between law, ideology, power, policy, and cultural 
and social variables. But if these two books fail Abel’s stiff test, they do not 
become “ law books” in the sense of a “ work of legal doctrine ” that rationa- 
lises the rules of a legal system, despite the fact that the mode of rationalisation 
of the law book “ need not be wholly internal to the legal system—it may, for 
instance, connect the rule with some social goal.” M The books are rather in 
a hybrid position, and one established, perhaps, by the similar backgrounds of 
the authors. It is as if the authors saw themselves as standing on a new fron- 
tler; they have largely left behind the cbacerns with the exposition of traditional 
legal doctrine, not just as an autonomous system or form of intellectual 
endeavour, but also as one component of “law in society.” They seem to be 

instead that a critical awareness of law may act as a starting point, 

as it were, for becoming social theorists, And if we are never told why the base 

of law is useful for this exercise, and if the social theorising is in some senses 

te, that does not mean that we should ignore the very real advances 

that these two books make, In the final section of this article I wish briefly to 
discuss two such advances. 

The first advance is in the use that the authors make of other disciplines, 
especially economics. Many books about law appear to “use” other social 
sclences in one of two ways. First, they can be used to explain the law; Rule 
A promotes economic efficiency, Rule B is the product of some historical 
struggle, Rule C does not satisfy its intentlons because of some sociological 
explanation, and so forth. Alternatively, the social sciences can be used to 
measure the impact of law; Rule A leads to a misallocation of resources, Rule 
B will promote social problems or harmony.?° Neither McNeil nor Calabresi 
and Bobbitt seem to be concerned with either of these uses of the social 
sclences. They tell us little or nothing about whether any particular law makes 
sense, nor do they analyse these laws by means of the formal systems of (say) 
economics. Yet the books are full of references to non-legal literature, fre- 
quently discussed with great sophistication. What seems to have happened is 
that the use of other social sciences as a tool of either measurement or analysis 
has been rejected, and instead the authors have used the foundations of other ’ 
disciplines (especially economics) to postulate institutional systems which, along 
with the legal-institutional system, can be used’ as the basis for a comparative 
discourse—not, as with many books about law, about a “ problem ”—but rather 
about an abstract idea. i 

But not wholly abstract, Calabresl and Bobbitt, after all, are genuinely con- 
cerned with how society makes tragic choices, just as McNeil is genuinely 
concerned to make his audience appreciate, and to plan for, the New Social 
Contract. And this naturally leads one on to the second advance of thess books 
over many books about law; that is, thelr treatment of “ policy.” And here 
both books share an endearing quality. They are both, in a sense, empire 


23 Abel, op. cH. i 

34 Jbid, at p. 175. . 

25 A good example of the differing approaches can be gleaned from a comparison 
between Posner, Economic Analysis of Lew, and Hirsch, Law and Economics: An 
Introductory Analysis. i 
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building—establishing grand intellectusl constructs designed, surely, to change 
the way in which we think about their subject matter. And yet both have a 
touching modesty when it comes to prescribing courses of future action, There 
are no manifestoes here, no stridency, no claims to have discovered the right 
answers—and thus no prescriptions with an inadequate empirical basis, no 
poorly veiled political positions. Arguably, it could be sald that McNeil at 
least has thus failed in his enterprise, which must be to convince people not 
simply of the existence of the New Social Contract but also of the possibility 
of locating it in a sensible institutional structure. Alternatively, perhaps this 
failure palis into insignificance when compared with a quality that both books 
share; that is, the realisation that a prerequisite of adequate policy making is 
the gentle asking of difficult questions, and an ability to honestly admit that 
the inputs into a decision process may be complex and contradictory. Such a 
realisation contributes in no small way to the pleasure with which these books 
may be read, 
Mice ELiiorr * 


Tue IMPOSITION OF Law. Edited by SaNpRa B. BURMAN and BARBARA 
E. HARRELL-Bonb. [New York: Academic Press. 1979. xiv and 
324 pp. $22.] 


“ IMPOSITION of law” is a bad thing, and the authors of this collection of 
eesays are of course against it, What I am not so certain of, having read their 
various descriptions and analyses of situations of “imposed law,” is that I 
know what it is. More spectfically, I rather suspect that the quality of wicked- 
ness is an (implicit) élement of their several definitions of “ imposed law,” and 
that it is the lowest common denominator of the otherwise very different states 
of affairs with which they deal. 

Several of the authors are concerned with the description and analysis of the 
colonial and post-colonial sttuation of legal pluralism, in which law and legal 
institutions dertved from the domestic legal system of the colonising power are 
in some sense superimposed upon the oxisting Iegal arrangements of the colo- 
nised peoples. But most of the contributors to the book recognise that a 
scientific theory concerning “imposed law '’—and that is the explicit ambi 
tlon of the editors—cannot depend upon a concept derived from the accidental 
features of one historical circumstance; they therefore attempt to define 
“imposed law” in generally applicable terms. For some, law is “ imposed” 
when people experience its requirements as “unjust” (p. 2) or obey it out of 
“external” considerations rather than from an “ internalised” sense of its 
correctness (Chap, 2). Others insist that even if people have no such experienco 
(having been “socialised ” into accepting the “legitimacy ” of legal arrange- 
ments which “ obfuscate” the contradictions between their real interests and 
those of a ruling élite (pp. 90-91)) law is nevertheless “ imposed "—a view 
which seems to eliminate the concept of “ Imposed law ” altogether by regard- 
ing all law as “imposed,” the “imposition” being either “naked” or 
“masked” depending upon whether or not it is experlenced as such (p. 91). 
The essentialist purism of such a position (see also pp. 223, 273) is rejected by 
others, who regard law as “imposed ” only if its content does not correspond 
with the “ interests, needs, attitudes, and convictions” of the population con- 
cerned (p. 28; seo also p. 223). But while some authors seem to regard the 

“ interests ” els ea ts “Ghee eric ee, Ga ee 


is contrary to public opinion (Chap. 4) or is not “ accepted ” by the popula- 


' * Thanks are duo to Simon Roberts for a number of helpful comments on a draft 
of this review; all responsibility for errors and views is mine alone. 
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tion subjected to it (Chap. 15), or which results from a political power 
struggle in which the victors impose their will by law upon the vanquished 
(Chaps, 13 and 14). 

Differences of conception of a common subject are no vice in a book like 
this, but it is not clear to me that in the present book there is a common 
subject, This is a cacophany of moral protests against wrong things that can 
be done with, or in some sort of connection to, law. Out of mere disapproval 
one cannot build up an empirical science of a subject. Even moral criticism 
is hardly helped, of course, by calling many different things by the same name; 
but use of a concept which has no clear empirical reference and exudes moral 
indignation is fatal in social science. And indeed, with some exceptions to be 
noted in a moment, the various authors have little of any real interest to say 
about the common theme which all of them are supposedly addressing. 

How could this come to pass? The essays in themselves are of generally high 
quality, and along the way provide both good description and sometimes shrewd 
analysis of tho situations with which they deal, They address legal phenomena 
in an admirably comparative and catholic spirit: their descriptive material 
covers the staple colonial and post-colonial fare which ono associates with the 
concept of “imposition ” (Chaps. 7, 8, 9, 10, 11) but includes also the rather 
special case of American Indians (Chap. 5 and 6); it takes in the history of 
English anti-poaching laws (Chap. 15) and the legislation setting up Hungarian 
agricultural co-operatives (Chap. 12); it considers English industrial relations 
legislation in wartime and in peace (Chaps, 13 and 14); and it includes the 
legal aspects of the continuing campaign to abolish capital punishment in the 
United States (Chap. 4). If they had been able to isolate and analyse some 
distinct feature of law central to such a variety of circumstances, the authors 
would plainly have made a major contribution to the development of a 
general scientific theory of law. That they have not done so? is therefore 
disappointing, and justifies the question, why? 


about the concepts one proposes to ose, and write the results of such thinking 
down in a clear and convincing way. Only some of the few authors who were 


1 Abel's study (Chap. 10) of the consequences for litigation behaviour of the 
“Imposition” of “ westernised ” 
partial exception to my complaint that the descriptive contributions to this book do 


contributors, attempts to define “ imposition ” with some care. 
tion institution is not “ imposed,” he says, “ when it grows more or less gradually 
from within the society ” (p. 169), When institutions aro “ imposed ” there 

of fit between “institutional form” and “social structure,” each of which he 
typologises as olther " tribal” or “ modem” (p. 175). If one ignores the problematic 
structural-functionalist base on which such a lack-of-fit analysts seems to rest, tho 
assertion being made is that introduction of institutions with certain characteristics 
foto a social sctting with certain characteristics will tend to discourage litigation (or 
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an explicitly analytic task In this book took it upon themselves to 
reflect upon the concept “ imposed law,” and they come to the conclusion, 
one form or another, that it is a useless one, The editors’ own reflection 
their collection of essays is that the concept upon which they asked people 


legal and moral norms can be a criterion for identifying “imposed law,” and 
argues (by implication at least) that the dichotomy upon which the book is 
based is entirely inadequate to the complexity of normative systems and their 
relationships to behaviour (p. 23), Another shows that “it would be difficult 
to draw a distinction between legal imposition or governance and other modes 
of exerting power and influence” (p. 34) and observes that “the most im- 


pulated or unilaterally imposed” and ignoring the “interactive quality ” of 


“such a thing as non-imposed law” is “endless and pointiess—it addresses 
the wrong question” (p. 296). These criticisms seem to me to be conclusive. 
What they come down to is this: it is impossible to identify an instance of 
“imposed ” (or of non-imposed) law except as an instance of something of 
which one happens to disapprove, The present collection of essays was solicited, 
therefore, upon a topic which either is non-existent or at least radically non- 
scientific in nature; they could as well have been addressed to the description 
and empirical analysis of “ good law.” It is, nevertheless, an important service 
of this book—through a few acute analyses and many ecxemplifications—to 
have put the concept of “imposed law” to a deserved death so far as social 
sclence is concerned.* ; J. GRIFFTES 


SURVIVING THE BREAKUP—How PARENTS AND CHODREN COPE WITH 
DIVORCE. Juprra S. WALLERSTEIN and JOAN BERLIN KELLY. 
[London: Grant McIntyre. 1980. x and 341 pp. £4-95.] 


IN Britain today we spend millions of pounds trying to find cures for diseases 
which affect a handful of children each year. And so wo should. But what 
attention have we so far given to trying to understand the divorce process 
and its aftermaths which afflict some 200,000 or so children each year? The 
answer is precious little, Indeed, where local initiative enables a helping 
agency to evolve, as has happened in Bristol and now Leeds, the service is 


3 Kidder (Chap. 16) proposes a new analytic distinction, between “internal ” and 
“external” law (pp. 296 ot seq.). The law applicable to a dispute is relatively 
“ external” to the extent that it is the law of a social group larger than and on- 
compassing the group to which the disputsnts belong. If a dispute in a university 
setting is dealt with within a department and according to departmental processes and 


disappointing, therefore, that Kidder leaves it wholly 


May 1981] REVIEWS 355 


stifled through lack of funds or hobbles on with inadequate support, The state 
puts millions of pounds into assisting couples to sort out their property and 
financial problems through divorce litigation, but almost nothing into helping 
the principal casualties of divorce, “the children of Armageddon,” as one 
critic called them. It is somewhat ironic, as the authors of this book note, 
that “family policy...has recognised the state’s responsibility to offer ser- 
vices in family planning, for prospective children still unborn, but has left 
parents alone to deal with most of the issues that arise after the children are 
born” (p. 317). There is a groundswell of opinion, represented most typically 
by Joseph Goldstein and his colleagues, which argues that this fs as it should 
be, Leave parenting to parents, it argues. The philosophy of minimum state 
intervention and protection of family autonomy is much-proclaimed today. 
There is somo value in this and many areas where it works. Christina Lyon 
and I have argued elsewhere that cohabitation may be one. But I have grave 
doubts as to whether divorce, in so far as it affects children, can be another. 

The authors of Surviving The Breakup assume divorce as a given, “an 
appropriate soclal remedy and option that should be available to adults locked 
into unhappy marriages and as a legal recourse that is likely to become in- 
creasingly accessible to people in our society ” (p. 12). This is, I am sure, the 
right premise from which to proceed. The views of Lord Simon of Glaisdale, 
Mia Kellmer-Pringle and others, who would deny divorce to spouses with 
dependent children, are neither practicable nor desirable. But if divorce is 
here to stay it becomes imperative to construct a blue-print to help children 
cope with it. This in part is what Wallerstein and Kelly do. Their book is a 
real blockbuster, as illuminating a book on the subject of divorce as I have 
read. As such it is imperative reading for everyone concerned with the divorce 
process, 

They demonstrate that divorce is indeed a process rather than a single 
event. It is, they claim, a chain, a series of legal, social, psychological and 
economic and sexual changes, strung complexly together and extending over 
time. Their work is based on clinical interviews with parents and children at 
the time of divorce, some 18 months later and five years after the divorce. 
They argue that although tho initial breaking up is stressful, the essential out- 
come depends not only on what has been lost, bot “on what has been created 
to take the place of the failed marriage” (p. 305). The book continually makes 
us question deeply-rooted assumptions, Children, they demonstrate, prefer an 
unhappy marriage to their parents’ divorce: “divorce was a bolt of lightning 
that struck them when they had not even been aware of the existence of a 
storm” (p. 11). It is, of course, parents who want a divorce not children. For 
most parents who divorce there is ultimately an improvement in their psy- 
chological health, but this is not so for most of the children. “Neither an 
unhappy marriage nor a divorce are especially congenial for children: each 
imposes its own set of stresses” (p. 307). Perhaps most surprising is the 
authors’ revelation that less than 10 per cent. of the children in their study 
were relieved by their parents’ divorce despite the high incidence of exposure 
to physical violence during marriage. “ Whatever its shortcomings, the family 
is percetved by the child...as having provided the support and protection he 
needs. The divorce signifies the collapse of that structure, and he feels alone 
and very frightened ” (p. 35). 

They argue that there is an important link between a child’s success in cop- 
ing with divorce and his capacity to understand and make good sense of the 
sequence of disruptive events in the family. The basis of the divorce in other 
words, can have long-term consequences for the child. They distinguish rational 
divorces, perhaps a third, from divorces which are stress-related, impulsive or 
encouraged by others, for example the medical profession. It is important, 
they argue, for divorce to be undertaken for rational reasons for where it is 
not the child is burdened because his parents’ breakup makes no sense and 
brings no relief to any identified famfty conflict. Of course, much depends on 
the age of the child. As in Goldstein et al.'s Beyond The Best Interests of The 
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Child, tho authors of Surviving The Breakup stress the time sense of the 
child: the child's response to divorce is closely age-related. The youngest’ 
express fear, regress, have macabre fantasies, are bewildered, see themselves as 
replaceable in just the samo way as spouses are, Those aged from six—eight 
years express grief and fear leading to disorganised behaviour. They are often 
angry at their mother, whom they see as driving their father away and express 
their yearning for their fathers by copying him. Children aged nine-12 have a 
layering of responses, Their own identity may be shaken. They may align with 
ons parent. There may be somatic symptoms, Adolescents may be 

into independence, worried about marriage, They may have loyalty conflicts. 
Some express themselves aggressively; others indulge in deviant behaviour, 
Hke promiscuity, ‘ 

Above all else divorce is a stressful time for children. It is a timo of fear, 
sadness, worry, loneliness; a time for feeling rejected. In most cases, nearly all 
in this study, the child remains with the mother. The departed father, Waller- 
stein and Kelty write in imagery which Hvens up the book, “ acquires a some- 
what disembodied quality; like the figure in the Chagall painting, he appears 
to be hovering somewhere in space over the roof of the house, without fiddle 
and without joy” (p. 47). The authors see the central hazard of divorce for 
children not as unhappines, though that is there in abundance, but in the 
possibility that family disruption will hinder progress along the develop- 
mental ladder to adulthood. The developmental needs of a child do not change 
in accordance with changes in family structure. The child of a divorced 
family is, however, especially vulnerable to all sorts of stress and to econamic 
problems. The need for adequate child support payments and for programmes 
to retain and provide employment for married women is crucially important. 
Wallerstein and Kelly stress the importance of both these provisions. 

Surviving The Breakup is no respecter of sacred cows. It is undesirable to 
designate one parent as the “ psychological ” parent, pace Goldstein et al. 
They strew the continuing psychological importance of both parents. The 
“ one-parent family ” js a misnomer, at least as far as children are concerned: 
“the biological father’s emotional significance did not greatly diminish, 
although his influence on the daily life of the child lessened” (p. 307), What 
are the implications of this finding for step-parent adoptions and changes of m 
child’s surname after family breakdown? I have always thought the move in 
the Children Act 1975 against step-parent adoptions to be wrong. I may now 
have to reconsider my opinion, Had Houghton had the Wallerstein and Kelly 
research to hand, he might have been able to ground his objection to such 
adoptions in more than the flimsy reasoning currently employed, The notion 
that the wishes of the child should be considered is also criticised: children 
below adolescence are not reliable judges of their own best interests, 
Wallerstein and Kelly claim. 

Although working within the same peycho-dynamic framework as Beyond 
The Best Interests of The Child, Surviving The Breakup provides substantial 
ammunition against the Goldstein et al thesis. Wallerstein and Kelly stress, 
as against Goldstein and his colleagues, that children need a continuing re- 
lationship with both parents. They emphasise that both parents are central 
to the psychological health of children and adolescents alike. This leads them 
“to hold that, where possible, divorcing parents should be encouraged and 
helped to shape post-divorce arrangements which permit and foster continuity 
in the children’s relations with both parents” (p. 311). Divorce, they com- 
stantly reiterate, does not diminish the importance of the psychological Hnk 
between fathers and their children. 

A substantial chunk of the book is accordingly devoted to the question of 
access, They are critical of conditions imposed by courts which encumber 
relationships which need encouragement. As may be expected, it is friendlt 
ness between parents and the mother’s interest in maintaining the father’s 
visits which encourages visitng by tho father. The authors point to too many 
fleeting and infrequent visits, to children victimised by the rigidity of visiting 
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schedules, to ways in which access can become a “crossfire of parental 
animosities” (p. 142). They point to the negative effects of irregular and 
erratic visiting. The children most reasonably content with the visiting situa- 
tion were often those older children capable of getting on their bikes and viat- 


responalb. 

children” (p. 134), But what guidance are divorcing parents given as to 
access? At the very least it is to be hoped that Dr. Soddy’s excellent code of 
practice, appended to the Justice report on Parental Rights and Duties and 
Custody Suits, might be given to divorcing parents but it is six years old now 
and there is little sign of the practices it embodies being made generally 
available. 

Surviving The Breakup is throughout full of insights, It has its faults (its 
sampio was small and unrepresentative; the subjects of the study were clients 
who were helped as well as raw sociological data; too many problematic con- 
cepts are troated as given, for example hyperactivity, psychological or social 
stabilty). In many books such faults might be unpardonable but Surviving The 
Breakup is such a revealing document that its faults can readily be ignored. 
As our “new” divorce laws enter their second decade many are reappraising 
them. Those who wish to reconsider the impact of divorce on children cannot 
neglect this book. It is indispensable reading for those about to consider 
divorce and all who are professionally engaged in the divorce process. 


M. D. A. FREEMAN 


CHILDREN AND THE COURTS. By RoGER Smira. [London: Sweet & 
Maxwell. Social Work and Law. 1979. xvi and 219 pp. Paper- 
back. £3-95.] 


Juveniles, to the substantive law relating to children in care, matrimonial 
proceedings, and adoption, etc. 

The aim of the book is perhaps too ambitious, Of necessity such wide- 
ranging areas of law can only be described in general terms, and one is 
left wondering whether the lay adviser would not be better advised to refer 
to more specialist texts, for both greater detail and accuracy, in particular 
Brenda Hoggett’s Parents and Children, which appears in the same series. 
The main problem in this book however is accuracy. The publishers are - 
responsible for mis-titling the new 1978 Magistrates’ Courts Act in the back- 
page blurb, but the author must take full responsibility for the following 
mistakes or misleading omissions: the constant reference to the High Court 
as the forum for divorce cases (pp. 141, 147, 158, 160, 164); the incorrect 
description of the Matrimonial Causes Act 1973, s. 27 as amended by the 
new 1978 Act (pp. 147, 157); the failure to mention that 28 days notice of 
removal from care of a child only applies whore the child has been in care 
for six months (p. 128), or that wardship orders can be made in District 
Registries of the High Court (p. 169); and many other inaccurate details 
(e.g. pp. 198, 187, 141, 156 and 160 (access by grandparents) and many 
others). There are also many assertions of fact which are not borne out by 
such empirical evidence as we have, e.g. that welfare reports on children 
are normally ordered in matrimonial proceedings (pp. 64, 149, 154), or that 
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judicial interviews of children are increasing (p. 154), or that the usual order 
13 care and control to the wife “with access, and often custody to the 
husband ” (p. 152). (See also pp. 162 and 166 for other unsupported assertions 
of fact.) Some of these inaccuracies are inexcusable; others may arise from 
the attempt to cover too much gound in too little space. Both criticlams are 
however fundamental—in that for a law book to be of use to the layman 
it must be right. Unfortunately this publication fails in that respect. On 
the other hand, there are somo admirable features; for example the interesting 
discussion of legal ald, powers of arrest, complaints against the police, 
children in civil proceedings. 

Thero is certainty a place for a book of this kind in the lay adviser’s 
library. But to be successful it would have to be much longer, more detailed 
and accurate, At present a lay adviser would be better advised to seek out 
the more specialist books on the matter under examination where (s)he 
would find a clear and comprehensive account of the law, oven though it 
might not be geared specifically to the involvement of children in the legal 


system. Susan MAIDMENT. 


THE MopeRn Law or Copyricat. By H. Lappre, P. PRESCOTT and 
M. Vitoria. [London: Butterworths, 1980. lxiv and 733 pp. 
£45-00.] 


Regrettably, however, the law of copyright is complex. Indeed the principal 
current statute (the Copyright Act 1956) has been described as “a nightmare 
to those who have to try to understand it, whether as a layman for their own 
purposes, or as lawyers seeking to guide their clients.” The reasons why this 
is so are various, The law has grown up in an incoherent, piecemeal fashion. 
It covers a wide range of diverse fields, such as literature, artistic works, 
cinematograph films and sound recordings, each of which has its own pecu- 
liaritics as an art form and its own set of statutory rules. There aro complica- 
tions arising from the continuing effects of old statutes, which still have some 
application through current transitional provisions. In addition it is necessary 
to be fully aware of international conventions (in practice many copyright 
problems contain some foreign element), and BEC law. It was against this 
background -that The Modern Law of Copyright was written. 

Despite the complexities of the law, the authors have presented a remark- 
ably lucid work, They have achieved this largely by careful arrangement and 
explanation of the material. It is possible in a textbook on Copyright Law 
(and indeed this is the arrangement which is adopted in the heretofore stan- 
dard work in the field, Copinger) to write a separate chapter on subsistence, 
ownership, term, infringement of copyright, etc, and to present in that 
chapter the relevant law on each of the various types of copyright, literary, 
artistic, sound recordings, atc. A practitioner is likely to find with such an 
arrangement that if he is dealing with a problem in the field of say, artistic 
copyright, he has to cross-refer to several chapters in order to plece together 
a-complete picture of the relevant law. The approach adopted by the present 
authors is very different, and one likely to commend itself to practitioners. 
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There are major chapters dealing with each of the separate classes of works 
in which copyright can subsist, and particular features of the law relating to 
those works are discussed within that chapter. Some topics, including term 
of copyright and first ownership, are however dealt with separately. 

The way the authors set about explaining the law on each type of copyright 
is imaginative. At the beginning of each chapter they give a short historical 
review of the development of the law; this is essential to a proper understand- 
ing of the present law. They give examples (either hypothetical or sum- 
martsed from cases) in those areas where the law is particularly difficult. In 
the chapter dealing with the international aspects of British copyright law, 
there is not only a lengthy text which explains the law in detal, but at the 
end of the chapter they give a list of the countries to which the Copyright Act 
has been extended or applied, and they summarise in that list the effect of 
the relevant statutory instruments for each country. They are not afraid to 
criticise Court decisions and defective legislative draftamanship. Indeed in one 
or two places the book reads more Hke an article in a legal journal than a 
conventional textbook, There is a lengthy chapter on civil proceedings in Copy- 
right actions, explaining such matters as the Anton Piller order (Itself a recent 
innovation) and conversion damages, both of which make copyright actions 
such a powerful weapon in the hands of a plaintiff. 

One of the reasons which the authors give in the preface for producing a 
new textbook on the law of copyright is the need to look at those areas of new 
technology where the law of copyright could be relevant, such as in the field 
of computer software, video cassette recorders, etc. The number of pages 
devoted to these topics In the volume as a whole is very few and in themselves 
would scarcely justify a substantial new work on the law. However, the real 
justification for entitling this book The Modern Law of Copyright is that it 
does present and explain copyright law in a comprehensive and intelligible way 
sultable to the needs of the busy modern lawyer. A P. NEL 


DEVIANCE, TERRORISM AND War: THE PROCESS OF SOLVING 
UNSOLVED SOCIAL AND POLITICAL PROBLEMS. By JOHN BURTON. 
[Oxford: Martin Robertson. 1979. 240 pp. £13-50.] 


Ever increasing crime rates, racial tensions, industrial unrest and lack of 
respect for authority are common problems facing many societies today. 
Traditional solutions rely upon coercion as a controlling mechanism, However, 
there is growing empirical evidence that this is at best inadequate and at worst 
counter-productive. For example, in France, Spain and Turkey, the death 
penalty is provided for those convicted of terrorist murder, Yet this has not 
solved the problem of terrorism in those countries, merely created martyrs 
and provided the groups responsible with a justification for their continued 
existence. Some social scientists are beginning to question whether problems 
of this type are even solvable within present closed systems of thought. Fore- 
most among these critics has been John Burton. 

In Deviance, Terrorism and War, he argues against the power theory of 
behaviour as an inadequate explanation of human affairs, Finding a solution 
to any apparently insolvable social or political problem requires the open 
system of thought of a world society approach. This involves problem-solving 
processes which “exclude fault, ‘norms,’ precedents, bargaining, voting and 
other techniques associated with zero-sum relationships and rest on processes 
relevant to the search for positive sum outcomes” (p. 207). The alternative 
paradigm Dr. Burton presents has as its controlling mechanism not coercion 
but relationships. Indeed, he states, “...the effective control of behaviour 
is not...coercilon by authorities to observe legal norms or morality, but a 
value attached to relationships which would be threatened by antisocial (legal 
or now-legal) behaviour ” (pp. 89-90). 


360 THE MODERN LAW REVIEW [Vol 44 


Human behaviour is described as a function of the pursuit of needs and 
desires. Theso are: a need for response and for consistency in response; for 
stimulation; for security; for recognition; for distributive justice; a need to 
appear rational and for rationality; for meaning; for a sense of control; and 
for role defence or for the protection of needs once acquired (pp. 72-73). 
Individuals in all societies, Including apparently deviant ones, will seek to 
satisfy these needs and desires by any means available to them subject only to 
restrictions imposed by values attached to specific social relationships and not 
by coercive constraints. 

The general theory of behaviour developed from this is, not surprisingly, 
termed “ relationship theory.” It states that: 


A there are certain human needs and desires that are specific and universal; 

(H) these will be satisfied, even at the cost of social disruption and personal 
disorientation; 

(if) some structures and institutions that have evolved over time, as a result 
of differentiation of power and of socialisation, do not necessarily, either 
in the short- or the long-term, reflect these needs and desires and 
frequently frustrate them; 

(iv) disruptive behaviour is the consequence of interaction between the pur- 
suit of human needs and the institutional framework created by power 
differentiation; 

(v) in the interests of social organisation and to avoid destructive behaviour 
there is a call for a deliberate or conscious input by authoritles designed 
to create conditions conducive to fulfilment of human needs; 

(VI) such an input at the human level is consistent with genetic inputs at 
other levels that are described as adaptive behaviour; 

(vif) the nature of this input is determined not by ideology or belief systems, 
but by reference to such adaptive processes as empirically appear to be 
required of social organisations that survive; 

(vii) the changes required in societies as a result of such an input involve 
adaptations by power elites and, therefore, call for problem-solving pro- 
cesses that ensure behaviour at the individual and group levels that 
accords with the adaptive needs of society; 

(ix) the application of problem-solving processes assumes rational behaviour; 
but problem-solving processes themselves avold bargaining and power 
confrontations and contribute to rational behaviour; and 

(x) values attached to relationships provide the control mechanisms that lead 
to the acceptance of these processes (p. 209). 


The obvious question which now arises Is: what are the policy implications 
of this? Before answering that, it is necessary to stress that the paradigm must 
first become consensually accepted. Each of the above 10 proposttions must 
be emptrically tested and every effort must be made to falsify them. Only 
after this has been done can policy implications be considered, 

Assuming it is valid, the policy implications are staggering. Essentially, 
deviance, terrorism and war have been argued to be the natural outgrowth of 
need frustration, No amount of coercion by authorities will prevent an indivi 
dual from pursuing his needs and desires. Tho only restraining mechanism is 
relationships with other individuals, These will be sought no matter what the 
potential or actual costs. Indeed, as Dr. Burton states, “...no amount of 
deterrence and ‘retraining’ permanently alters behaviour while conditions 
prevail that continue to frustrate needs” (p. 6). The policy implications then 
are that structures, institutions and social conditions must be altered through 
positive sum processes to allow satisfying relationships to develop. Unless this 
occurs, present unsolved social and political problems will only grow worse 
and that is not something to relish. 

This is undoubtedly the most important book on conflict and conflict resolu- 
tion to be published within the past 10 years. It is also long over-dus. It holds 
no simple solutions for the future rather it offers an alternative method of 
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seeking those solutions. Whether this alternative will achieve greater success 
is an empirical question but, in light of the growing irrelevance of the power 
approach, it is an alternative which must be pursued. Our future depends 
on it, Curve C. ASTON 


POLICE TACTICS IN ARMED OPERATIONS. By COLIN GREENWOOD. 
[London: Arms and Armour Press. 1979, x and 325 pp. £14-95.] 


TEN years or so ago, I recall trying to discuss with a senior English police 
officer the whole question of whether, when and how policemen should be 
armed. We made little progress. His attitode, unconsciously echoing that of 
the Duke of Wellington, was that his men, once armed, would alarm him 
more than any supposed adversary; he had never fired a handgun himself, 
nor did he ses any need to do so. A few months later, I took a senior Chicago 
cop out to dinner, and questioned him about the extraordinarily dangerous 
Practice of that force in requiring its men to be armed 24 hours a day, on and 
off duty. Pressed, he eventually put down the bottle from which he had been 


tional patterns of crime, the Hollywood style shoot-out still indulged in by 
American forces has as little practical utility as unarmed heroics by an English 
bobby. Greenwood sees dealing with armed offenders as a deadly serious 
business to be carried out clinically and without sentiment: “The basic 
TS A Ee ee a the man 

who is determined that his duty to protect the public will be completely 
fulfilled in both the long and the short term but who, in the process, is 
afraid of being Killed or injured .. . The operation should depend for its 
success on efficiency—cold, calm irresistible efficiency.” 


important 
imprecise operations, where the objective is to locate, and precise ones, where 
it 1s to arrest. He points out the dangers of confusing the two, or permitting 


: 
i 
| 
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oe n from tho fact that 
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levels of armed violence will be reduced. It is a tempting prospect, but one 
which should give pause. The comparative strength and success of British 
policing—in contrast, say, to French policing—has been precisely because it 
has lacked para-military undertones, This leads on to another unresolved 
problem. Although at one point, Greenwood states that there is no need to 
alter the normal patterns of arming police, at other points it is an under- 
lying assumption of his tactica that the first polico who happen on to a scene 
will in fact be armed, 

Perhaps these issues will be more clearly faced in the neat book which 
Greenwood is writing—on weapons, equipment and training. Be that as it 
may, this book is a very important contribution to a branch of polico science 
that will inevitably grow. It is certain to be studied widely in police circles. 
Lawyers also should be concerned with its implications, for it reflects and 
heralds changing practices in the enforcement of the criminal law. 


R. W. Harpina 


PHILOSOPHY OF RESPONSIBILITY. By EDGAR BODENHEIMER. [Little- 
ton, Colorado: Fred B. Rothman & Co. 1980. x and 147 pp. 
$18.50.] 


Tms book is divided into two parts: the first outlines what the author calls 
“a general theory of responsibility” while the second is concerned with 
particular topics, including social, political, sexual, “ existential” and “ trans- 
personal” responsibility. Professor Bodenheimer’s manner of writing will be 
familiar to those acquainted with his earlier books; many names are dropped 
(there are some fine examples on pp. 130-131), the name index contains over 
two hundred separate entries, and what philosophical discussion there is—and 
there is not much—is sandwiched between accounts of what this or that author 
has written. The most frequently cited writer is Freud and there is virtually 
no discussion of contemporary Anglo-American philosophy. Part of the author’s 
purpose, he tells his readers in the introduction, is “to restore a meaningful 
concept of responsibility.” If that were really necessary it could only be 
achieved by a properly argued critique of rival views. Instead we are given a 
rambling and superficial discussion which hops from one issue to another 
about every three or four pages. One gathers from the preface that the book 
has been written primarily for a non legal audience; I do not imagine that 
many English lawyers will find it of value, and, despite its title, it contains 
little of philosophical interest. ’ Peru MILTON 


CONTROLOLOGY—-BEYOND THE NEW CRIMINOLOGY. By JASON 
Drrron. [London: Macmillan, 1979. 124 pp. Paperback: 
£3-95. Hardback: £10-00.] 


Tae term “controlology’’ was invented by the author to describe a per- 
spective “ designed to replace criminology” (p. 1). An ambitious task for a 
slim book, the author inevitably misses his main target. Nevertheless everyone 
interested in criminal justice will enjoy and learn from Ditton’s fronytaden 
analysis which destroys sacred cows with wit and verve. 

Two decades ago criminology was thrown into turmoil by “ labelling 
theory.” It challenged traditional criminology’s assumption that crime pre- 
ceded law enforcement (or other social control). The equation was inverted: 
perhaps law enforcement caused crime. Ditton rightly criticises the usual 
confusion of the two senses in which crime could thus be caused. “ Labelling” 
people criminal can lead them into more crime as stigma produces criminal 
sclf-images and closes off job opportunities, Also labelling creates criminal 
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statistics. Increased law enforcement means increased statistical crime, justify- 
ing more resources for law enforcement bodies, which discover yet more 
crime, boosting the statistics again. Chapter 2 demonstrates that the rise and 
fall of official crime rates (“ control waves ’’) is a phenomenon which can be 
totally independent of “crime” in the alternative sense of “criminal 
behaviour.” 

Controlology’s key propositions flow from that analysis on which Ditton is 
sound if not original. First, since the two phenomena are different and 
independent they cannot both be “ crime.” Official crime rates must be crime, 
so “criminal behaviour” cannot be crime until so defined by the court. 
Conversely, if a court so deems (statistically, if not according to natural 
lawyers), “. .. any act can be a crime... the category ‘potential offender’ 
includes all society’s members... . So what, in all cases, makes an act a 
crime? Control” (p. 21). 

Ditton then considers the “moral panics” over mods, muggers, football 
hooligans and so forth. Each have a burst of crime which quickly dissipates, 
to peak again in another moral panic, the overall crime rate rising only 
slowly. Controlology’s second major proposition tries to explain this observable 
tise and fall of crime (or, in its terms, control). This is essential if we accept 
that the pool of adjudicable criminals is infinitely large, particularly as both 
ways in which labelling is said to cause crime imply that crime can only rise. 
Ditton’s general control wave model Insists that “contraction [of crime/ 
control] inevitably breeds expansion, and vice versa” (p. 31), setting up an 
oscillation of official crime/control, because “ the more ‘criminals’ that are 
caught, the fewer there aro left free to commit crimes ” (p. 36). 

There is a contradiction here: half the population would have to be in 
jail before the remainder would be too few to sustain a rising crime rate. 
Ditton’s own theory insists that any act and anyone can be legally defined as 
a crime or criminal. He recognises this in a footnote but says that “ prag- 
matically, the pool of possible recruits is generally manufactured to fit control 
demands” (p. 49). Quite so. But since crime/control falls before it needs to, 
Ditton only explains why it must eventually fall—not why it actualy falls 
before that time—for he says nothing of substance about “control demands.” 

Tho lengthy third chapter purports to illustrate empirically the theory, and 
these control demands, but is marginally relevant to both. The brief com 
clusion refers to S. Hall et al, Policing the Crisis without analysing how far 
that research’s perspective on “control demands” is compatible with con 
trolology. This is unfortunate. Ditton may be right to say that crime rates 
and “criminal bebaviour” are not necessarily linked. But he does concede 
tho actual, if complex, links regarding mugging revealed in Policing the 
Crisis, Had Ditton explored these instead of the narrow span of his control 
wave model his book would have been more useful Nevertheless, it will 
illuminate crime and law enforcement for lawyers by giving an unusual slant 
to a familiar perspective. Perhaps it is this soclologist’s curiously legalistic 
approach that stimulates his talent to obscure the issues that he so perceptively 


clarifies, ANDREW SANDERS 


Homan RIGHTS: PROBLEMS, PERSPECTIVES AND TEXTS. Edited by 
F. E. Dowrick. [Saxon House. 1979. 223 pp. (incl. texts and 
index). No price stated.] 


Human Rights has proved in the past years a popular theme for lecture series, 
These are often established to celebrate the anniversary of the founding of 
an institution or the birthday or retirement of one of its members. The 
University of Durham held such a series of lectures and seminars in 1978 
and this forms the basis of the presant volume. No reason for the series is 
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adduced save merely to mark the thirtieth anniversary of the Universal 
Declaration of Human Rights, Whether such a birthday party was warranted 
is put in doubt very quickly. The work of the United Nations, as Professor 
Dowrick reports in his introductory paper, has been lengthy, and at times 
the goal of instituting an International Bill of Rights has been all but lost 
to sight. David Simpson, Director of the British Section of Amnesty Inter- 
national, suggests, in the final lecture, that too much publicity for human 
rights matters and particularty the introduction of human rights into foreign 
policy may make it more difficult for offending governments to be convinced 
ce the concern is motivated by humanitarian principles rather than by 
politics. 

There have been many collections of essays and lectures on human rights, 
and similar problems have been encountered in nearly all Publishers seem 
shy to publish textbooks on human rights, feeling, perhaps justifiably, that 
students of human rights as positive law are few and that a better risk is to 
attract members of other neartly-related disciplines. Anyone who has been 
involved in teaching an interdisciplinary subject will have faced those problems 
which Professor Dowrick must have encountered of trying to restrain the 
topic within reasonable bounds while avoiding overlap and repetition, As a 
volume of essays for the general reader interested in the international pro- 
motion and protection of human rights, this collection is varied and lively. 
The papers are, on the whole, brief, which enables the reader to remember 
and compare them. It may be suggested that they could be even more 
successful in this form than as lectures delivered as part of a series where 
the connections and contracts would have had time to fade. 

Apart from the introduction, in which Professor Dowrick provides a 
useful summary of international legislation on human rights and background 
to the Declaration, the strictly legal approach is left to Professor J. E. S. 
Fawcett who describes the work of the European Commission and Court of 
Human Rights and to Colin Warbrick from the Faculty at Durham. Mr. 
Warbrick ventures into the difficult area of protection of human rights and 
national emergencies with special reference to the situation in Ulster. The 
tark of the European Commission to decide the validity of a claim by a 
State to have derogated from parts of the European Convention in the face 
of a national emergency has produced, as might be expected, a complex 
j Some of the decisions are difficult to reconcile with others, 
Mr. Warbrick looks at the United Kingdom derogations relating to Northern 
Ireland, questioning whether the emergency did in fact threaten the life of 
the nation as a whole and also regretting the failure by the Commission and 
Court to consider whether alternatives to the emergency legislation might 
not have been possible. The “ margin of appreciation ” which the Commission 
and the Court give to States in regard to derogation under Article 15 is 
understandable, it must never, however, be used by those bodies as a means 
of abdicating the responsibility which they have of enforcing the spirit of 
the Convention. Janet Townsend and David Simpeon concentrate more on tho 
failures of the Universal Declaration. Ms. Townsend is a geographer whose 
studies have taken her to Latin America. There she has been able to see 
for herself the failure of human rights protection. David Simpson of Amnesty 
International gives us a global tour of political imprisonment and torture. 
Three useful papers were delivered on the meaning of rights by a political 
scientist, a theologian and a philosopher. Of these, Professor A. J. Miline's 
essay entitled “The Idea of Human Rights: a Critical Inquiry” together 
with after-thoughts in the form of supplementary notes, make excellent reading. 
Probably the most interesting addition to the series is contributed by P. J. 
Rhodes, Senior Lecturer in Classics at Durham. In it he looks at the equality 
of men as understood, or rather rejected, by ancient Greeco and Rome. In 
a series of lectures which spends a deal of time bemoaning lack of progress 
in the last 30 yeara, it is refreshing to discover that at least Plato’s and 
Aristotle’s ideas are considered out-dated. Some 70 pages of the book are 


May 1981] REVIEWS 365 


taken up by texts which are provided “as a basis f 

Fxcellent though the choice of texts is and useful though it will be to those 
teaching and studying human rights, it has the effect of dividing the book 
mto two major parts, each of which is unlikely to be used in connection 
with study of the other. Race BEDDARD. 


PROBATION: A CHANGING SERVICE. By Davip Haxay. [London: 
Constable. 1978. 351 pp. (incl. index). £8°50.] 


THE Powick IN Socrery. By BEN WarrakeR. [London: Eyre 
Methuen. 1979. 351 pp. (incl index and appendices). £10-50.] 


THE publication of these two books affords an opportunity of getting an 
up-to-date overview of two branches of our system of Criminal Justice, 
Haxby’s book on Probation, which is a completely new book, does not 
claim to be a totally comprehensive review of Probation, although it does 
cover much ground methodically. Rather it is a stock taking of the present 
position of the Probation Service and an examination of the ways in which 
the Service can develop. It therefore concentrates much on the administrative 
structure within which the practice of Probation is carried out. Naturally this 
cannot be discussed in the absence of any consideration of what probation 
Officers actually do because the administrative structure is after all designed 
to facilitate or prevent these. Thus, for example, there is discussion of the 
implications of the move from casework with individual clients towards 
group and community work in the Service. The emphasis, however, ds very 
much on the administrative framework of the Service and Haxby certainly 
has a view to put over of the future development of this. It is that the 
Service should develop into a community correctional service run on a 
regional basis by community correctional boards and that this service 
should exist within the Home Office alongside the Prison Department. In 
developing this argument many items of current concern to the Service are 
considered, as, for example, the implications for the Service of supervisory 


Whitaker has already written one excellent book on the Police in 1964, and 
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there is a temptation to describe The Police in Society as a second edition of 
that. To some extent it would be fair to do so for, although the text has been 
almost entirely rewritten and considerably expanded, the structure of the book 
and the topics covered in it remain very much the same, Indeed it is testi- 
mony to the excellence of the first book that this is so. If the two books are 
compared for differences which reflect changes that have taken place in police 
and society since 1964, few are found simply because the changes wero at 
least adumbrated in the earlier book. To take but one, but perhaps the most 
recently topical, example, in 1964 Whitaker was advocating the abohtion of 
the “Sus” laws. 

There has of course been a great deal of writing and research about the 
Police since 1964 and some of the expansion of the text is due to the need to 
take account of this. Another reason for the expansion is the inclusion of a 
great deal of comperative information about policing in other countries. 
This is not an unmitigated improvement for one of the delights of the 
earlier book was its informed concision. The new book is no longer concise but 
has moved towards becoming a compendium of information about the police 
whose usefulness will be somewhat reduced by a not wholly adequate index, 
though any index is an improvement on the contents pages of the earlier book. 
The earlier book was a good and easy “read.” This new book is prevented 
from being so by the accumulation of detail, and the problem this causes is 
not completely eased by the amusement provided by some of it, such as the 
fact that the telephone number of a police station or police stations in the 
Maidstone area is ex-directory and that in Algeria boy scouts, with power to 
arrest and fine, do traffic duty one day a week to allow the regular policeman 
a day off. Indicative of the change in the book is an appendix containing a 
glossary of police and criminal slang, whose arrangement, incidentally, suggests 
that the book is intended for people who might want to use the alang rather 
than for those who might want to decipher it when it is used. This new book, 
then, does not reproduce the excellence of its predecessor, though it has much 
more in it. But the 1964 book was a “gem of a book,” and its author should 
rather be praised for pulling the trick off once than criticised for failing to 
perform it consistently. STEPHEN WHIT. 


PRINCIPLES OF BUSINESS Law. By Brian Batt and Frank Rosz. 
[London: Sweet & Maxwell. 1979. xxxii and 569 pp. (incl. index). 
£9-85.] 


PRINCIPLES OF Business Law is a volume which deals with two separate topics; 
commercial law and employment law. The authors’ justification for putting 
such distinct areas of Jaw under one cover is that “ they represent the two most 
widely studied business law subjects with the posible exception of Company 
Law.” 

The first 350 pages of the book are devoted to six of the main areas of 
commercial law, namely agency, sale of goods, consumer credit, fair trading, 
negotiable instruments and insurance law. These topics receive conventional 
treatment at the bands of the authors, the first six chapters covering the 
general principles of the law of agency, and the section on sale of goods con- 
sisting of an explanation of the provisions of The Sale of Goods Act 18931 
and subsequent amending legislation. However, very brief consideration is also 
given to the related topic of manufacturers’ liability for defective goods and 
care is taken to bring in recent developments in the law of sale such as 
Romalpa clauses, 

The authors then provide an explanation of the notorlously complex pro- 
visions of the Consumer Credit Act 1974, followed by a brief consideration of 


1 Now superseded by The Sale of Goods Act 1979, 
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the Fair Trading Act and moro detailed coverage of the Trade Descriptions 
Act. In respect of the latter Act the main offences and defences are set out 
and constructive comment is made on both the statutory provisions and the 
caso law interpreting them. 

Negotiable instruments recelve somewhat cursory treatment, and this part 
of the book is of extremely doubtful value. It is very general and concentrates 
on the definition and characteristics of negotiable instruments, negotlability 
and the duties of banker and customer, but does not deal with the majority of 
the substantive provisions of The Bills of Exchange Act. 

Finally, consideration is given to the general principles of insurance law, 
including motor insurance, In this section the authors do not restrict them- 
sclves to matters of puro law, but bring in the commercial background to the 
insurance business and the important extra-legal protections and remedies con- 
ferred by the British Insurance Association and Lloyd’s code of practice for 
non-life insurance and the Motor Insurance Bureau agreements. 

Less space is: devoted to employment law which constitutes the second section 
of the book; nevertheless, a considerable amount of information is condensed 
into the 13 chapters on labour law. The authors commence with a discussion of 
the sources of employment law, and go on to cover contracts of employment, 
including the effects of the Race Relations Act and Sex Discrimination Act. 
The distinction between employees and independent contractors and the em- 
Ployer’s legal lability for their actions ls discussed, and coverage is also given 
to wages, including the Equal Pay Act, health and safety at work, monetary 
benefits which an employee can obtain under social security legislation, com- 
pensation for industrial injuries, redundancy, unfair dismissal, termination of 
employment and industrial relations. 

The book is not a volume which is suitable for LL.B. students but Is intended 
for students at polytechnics and colleges of further education reading for degree 
and diploma courses in subjects such as business studies and commerce, Tho 
style of the book is succinct and the emphasis throughout is on setting out the 
principles of law clearly under headings, sub-headings and numbered points, 
and illustrating the propositions of law with concise notes of leading cases, 
while keeping footnotes to a minimum. Thus, the material is presented clearly 
in a form which is easily followed. Also, when considering controversial or 
doubtful areas of law the authors frequently present a summary of the views 
and criticisms of leading authors. At best this can be construed as assisting the 
student who does not have access to an extensive law library, but at worst one 
can draw the conclusion that this is spoan-feeding of the worst possible kind. 

The book covers a considerable area, and as a result there is often no room 
for indepth discussion of the points which are made. Consequently, one finds 
statements of Jaw which merited qualification, but which receive no elaboration 
or discussion. For this reason the book is unsuitable for the LL.B. student; as 
the consideration of many points is superficial and insufficiently exhaustive. 

In a book of this size and scope it would be surprising if mistakes and matters 
for criticism could not be found, One can point to some minor errors; for 
example the ratio of Philip Head v. Showfronts Ltd. is incorrect. Further, one 
can point to the omission of some leading cases. One can also find explanations 
which confuse rather than assist the reader; for example, when explaining the 
general principles relating to passing of property in sale of goods the authors 
initially equate ascertained and specific goods, and although this is subsequently 
rectified the damage is already done. However, the book must be considered as 
a whole and it does contain a considerable amount of information which is 
correct and clearly presented. The main drawback with the book is that the 
coverage is adequate but pedestrian, and it says little or nothing which is 
original or new. 

K. S. GODDARD 
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SWEET & MAXWELL’S COMMERCIAL Law STATUTES. Advisory Editor 
R. M. Goopg. [London. Sweet & Maxwell. viii and 579 pp. 
(incl. index) £10-50.] 


Sweet & Maxwells Commercial Law Statutes is a book which is undoubtedly 
a useful addition to the commercial law student’s library. Not only does it 
set out the texts of all the major statutes which are applicable to sale of goods, 
banking, agency, carriage of goods, insurance, arbitration and consumer pro- 
tection, it also includes important statutory instruments which affect these 
areas of law. The student Js given an up-to-date version of the legislation in 
that repealed words or sections are omitted, and sections which have been 
substituted or altered by subsequent legislation are inserted and the changes 
appropriately marked; footnotes refer the reader to the legislation which was 
responsible far the repeal or alteration. 

The book also includes important nomlegislative documents. For example 
in the banking section the Uniform Customs and Practice on Documentary 
Credits are set out, and the International Convention concerning the Carriage 
of Goods by Rail is Included in the section on carriage of goods. 

The volume is efficiently indexed to enable the reader to find relevant 
statutory provisions without difficulty. 

Since the book collects under one cover all the important legislation and 
related documents in respect of the major areas of commercial law, it is a 
book which should prove to be an asset to many practitioners as well as to 
students of commercial law. 
k K. S. GODDARD 
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A LEGAL PERSPECTIVE ON THE CONTROL OF 
THE TECHNOLOGY OF GENETIC ENGINEERING 


A. THE TECHNOLOGY 


RECENT discoveries in the field of molecular biology that is 
popularty known as genetic engineering: have given rise to a 
considerable amount of concern and debate both among scientists 
and in the wider community. The controversy serves to illustrate 
that genetic engineering experiments are of special importance 
because they pose unique and unpredictable threats to human 
life,? to the environment and to agriculturally based economies. 
Ironically, those threats are counterbalanced by important medical, 
environmental and agricultural benefits which include the bulk 
production of human hormones such as insulin, somatostatin and 
somatotropin.’ 

Public interest was focused on this technology when Professor 
Paul Berg of Stanford University and 11 of his colleagues issued 
a statement in which they expressed concern about the potential 
dangers of certain types of genetic engineering research. The 
Statement, which has come to be known as “the Berg letter,” 
was met with a mixed response.‘ It was hailed by some commen- 


1 The techniques that are encompassed by this term generally involve recom 
binant D.N.A. experiments. Recombinant D.N.A. research consists of the com- 








natural barriers in mating and thon, to molecules that can be 
propagated in some host cell, and tho subsequent study of such molecules.” Seo 
“Report and Recommendations of the European Molecular Biology 


Organisation 

standing Advisory Committee on Recombinant D.N.A.” Second Meeting (1976), 
p. 3. 

2 See “Dicing With Nature: Three Narrow Escapes” (1977) Science 378. Many 


3? See “ Genetic Engineers Make Human Insulin,” New Scientist, September 14, 
1978, p. 747; “ Genetic Engineers Plug Brain Gene Into Bacteria,” New Scientist, 
November 10, 1977, p. 333 and “ E. coli Makes a Vital Hormone,” Time, July 30, 
1979, p. 38. 

4 Seo Berg et al., “Potential Bloharards of Recombinant D.N.A. Molecules” 
(1974) Science, p. 303. 

š See Goodfield, Playing God (1977), pp. 94. et seq.; Rogers, Bioharard (1977), 
pp. 45 et seg. and Cripps, Controlling Technology: Genetic Engineering and the Law 
(1980), pp. 24 et seg. The letter called for a temporary ban on particular categories 
of genetic engineering experiment. ; 
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tators as an enlightened recognition of the risks involved in a 
dangerous new technology. Others were of the opinion that it 
represented an unwarranted reaction to the use of techniques which 
were not likely to result in harm to the community. 

In February of 1975 a multinational conference was convened 
at Asilomar in California for the purpose of discussing the issues 
that had been raised in the letter. Most of the countries which 
were conducting genetic engineering research at the time responded 
to that discussion by formulating non-mandatory guidelines for 
the control of the newly developed genetic techniques. In the 
United States the publication of a set of guidelines by the National 
Institutes of Health* was followed by the introduction of 17 
“ Recombinant D.N.A.” Bills into the Senate and the House of 
Representatives between February 1977 and January 1978. Although 
the Bills lapsed with the expiration of the ninety-fifth Congress, 
the United States was one of the few countries to contemplate 
legislative control in the early stages of the debate. Such control 
is now under consideration in many, jurisdictions including Holland, 
Ireland, Norway, West Germany and New Zealand. 

On May 22, 1978, with the promulgation of the Health and 
Safety (Genetic Manipulation) Regulations,’ Britain became the 
first country in the world to regulate genetic engineering by legis- 
lative means. The regulations have, however, been severely 
criticised by members of the scientific.community on the basis that 
they represent an unacceptable inroad into freedom of scientific 
inquiry.* It has also been claimed that the risks that relate to 
the use of genetic engineering techniques are'not as significant as 
might have been thought *—an argument which is reminiscent of 
comments that have been made in the context of the nuclear 
debate. 

Some of the most strident.calls for freedom from control were 
heard at a meeting which was held in April of last year at Wye 
College in Kent. The Conference, which attracted delegates from 
31 countries, was concerned primarily with risk assessment. A 
substantial majority of the genetic engineers who attended con- 
cluded that restrictive controls should be relaxed because the 
dangers of the research had been exaggerated in the Berg letter. 
Berg has agreed that he may have overestimated the risks that 
are involved in genetic engineering but he has pointed out that the 
views that were expressed at the Wye Conference were not based 





© N.LH., “ Guidelines for Research Involving Recombinant D.N.A. Molecules,” 
41 Federal Register, July 7, 1976, 27901. See also 43 Foderal Rogister, December 
22, 1978, 60080 and 45 Federal Register, January 29, 1980, 6724. 

T UK. Statutory Regulations, No. 752. Similar regulations, have since been 
promulgated in Yugoslavia. 

3 For example, see Lewin, “ Genetic Engineers Sock Freedom From Controls,” 
New Scientist, April 5, 1979, p. 3. 

* Idem and Wolstenholme, “ British Solution to Genetic Engineering,” New 
Scientist, March 29, 1979, pp. 1037, 1038. 
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on new evidence about genetic engineering techniques or the hazards 
associated with them.” 

Countries that have not used the law as a mechanism for con- 
trolling genetic engineering have discovered that non-mandatory 
guidelines are not always sufficient to ensure that the technology 
is controlled. For example, the United States National Institutes 
of Health (NIH) guidelines, which are currently backed only by 
peer group pressure and the threat of a withdrawal of funds by 
sponsoring agencies,are frequently disregarded by government 
researchers, In fact the NIH’s response to the first recorded case 
of a breach was so ineffective that some researchers are prepared 
to admit that the guidelines are being ignored in the laboratories 
in which they work. g 

Speculation about the dangers of genetic engineering will no 
doubt continue as research progresses but an accident which has 
already occurred in New Zealand serves to illustrate that such 
speculation is not an adequate substitute for the introduction of 
mandatory safety precautions. The incident arose out of an experi- 
ment that was designed to improve the nitrogen-fixing capacity of 
a fungus that is commonly found on the roots of pine trees. A 
genetically engineered strain of the fungus was introduced to pine 
seedlings at a governmental research station and within a few 
weeks all the seedlings which were associated with the modified 
fungus had died.** It has also been suggested that a recent out- 
break of smallpox, which resulted in the death of Janet Parker, a 
Birmingham University photographer, could have been attributable 
to recombinant D.N.'A. experimentation at the laboratory from 
which the virus escaped. ™ 

The risks that are involved are particularly acute in the private 
sector where companies are competing for patents in respect of 
new products and processes that are derived from the technology 








10 See Lewin, “Science and Politics m Genetic Engineering,” New Scientist, 


nology. See Lewin, “Genetic Engineering Under the Parliamentary Microscope,” 
New Scientist, August 9, 1979, p. 430. See also “ Biotechnology: Report of a Join 
Working Party,” H.MLS.O., March 1980, para. 1.2. 

11 See Hopson in The Smithsonian (June 1977) as discussed in (1977) Science, 
September 30, 1977, 1342. 

13 See Giles and Whitehead, “ Reassociation of a Mycorrhiza with the Host Plant 
Roots (Pinus radiata) and the Transfer of Acetylene Reduction Activity,” Unpub- 
Hahed report of the Plant Physiology Dtvislon of the New Zealand Department of 
Scientific and Industrial Research. Ses also ante, note 2. 

13 The research at the Birmingham laboratory was centred on the genetic 
of human and animal pox viruses and hybrid smalipox-cowpox strains. See “ Was the 
Birmingham Outbreak Really Smallpox?”, New Scientist, October 19, 1978, p. 155. 
Clatms concerning the uso of recombinant techniques at the laboratory have, how- 
ever, been vigorously disputed. Seo New Scientist, November 9, 1978, pp. 418, 420 
and 464, 
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of genetic engineering.’ These companies are manufacturing and 
using genetically engineered organisms under circumstances which 
reduce the likelihood of adherence to restraints that lack’ the force 
of law. For instance, the NIH guidelines warn against experi- 
ments which involve more than 10 litres of culture. Such experi- 
ments are, however, of extreme importance in the industrial 
context. i 

It is clear that the benefits that are embodied in genetic 
engineering lend the technology an urgency which should not be 
slowed by inefficient administrative controls. It is equally clear 
that genetic engineering that is conducted in the public and 
private sectors can be regulated in a manner that is consistent with 
its development and exploitation and with attempts to safeguard 
animal and plant populations. This article contains a set of pro- 
posals that are designed to satisfy these developmental and 
regulatory objectives. 


B. TOWARDS CONTROL IN BRITAIN 


The Health and Safety (Genetic Manipulation) Regulations * were 
shaped by a series of events which can be traced back to 1971 when 
a study group sponsored by the British Association for the 
Advancement of Science published a report on the implications of 
advances in genetics and microbiology.’* Interest in microbiological 
research was heightened in 1973 when there was an accidental 
release of smallpox virus from a laboratory in London. The virus 
was carried by one of the researchers at the laboratory and resulted 
in two deaths before the outbreak was contained. A Committee 
of Inquiry immediately began to investigate the incident—all the 
evidence was heard in public and a full report was presented to Par- 
liament in June 1974.1" In addition, a working party, under the 





14 For example, see’ Patent Spectfication 1,436,573 (UK.) which relates to a 
patent granted to the General Electric Company in respect of an o 

engineered strain of the pseudomonas bacterium. The patent extends both 

fo the novel organism and to the process by which it is created and used, So No, 


ps, 
N.Z L.J. 464 and 232 and Cripps, “ Tho Patentability of Genetically Engineered Micro- 
organisms: A Change in Judicial Attitudes” [1981] N.Z.L.J. 13. For details of 
in soo “How Genentech Mado Human 


Biological Project,” The Times, July 24, 1980, p. 21; “NEB. is Major 

in Company Formed to Exploit New Sclenco,” The Times, November 12, 1980, p. 26; 
“Splittng Genes Into MilHons,” The Sunday Times, January 18, 1981, p. 55; 
“«« Genetic Engineering’ Creates a New Industrial Revolution,” The Times, February 
26, 1981, Chemical Industry Special Report, TV; “ Grand Met Puts $10m. Into 


15 See ante, note 7. r 

16 “Social Concern and Biological Advances,” Report of a Study Group, British 
Association for the Advancement of Science, Publication 7412, September 1974. 

17 “Report of the Committee of Inquiry into the Smallpox Outbreak in London 
in March and April 1973,” Cmnd. 5626 (1974). 
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chairmanship of Sir George Godber, was given the task of review- 
ing the use of dangerous pathogens in laboratories.: 

The concern which had been aroused by the events of 1973 and 
the disturbing evidence contained in the report of the Committee 
of Inquiry coincided with the publication of the Berg letter and 
led to the establishment, on June 26, 1974, of Lord Ashby’s 
Working Party which was requested “ to assess the potential bene- 
fits and potential hazards of experimental manipulation of the 
genetic composition of micro-organisms ....” The members of the 
Working Party recommended that the research be allowed to 
continue in view of its potential benefits to society ™ but they also 
stressed the need for physical and biological containment 
measures *° and the training of laboratory personnel. The Ashby 
Report, and to a lesser extent the Godber Report, had been framed 
in uncomplicated but imprecise terms and it was evident that a 
further report would be necessary for the purpose of defining the 
details of control. Accordingly, yet another working party was 
established. This group, which was under the chairmanship of 
Professor Sir Robert Williams, was asked to draft a central code 
of practice and to make recommendations for the establishment of 
an advisory service for laboratories which were using genetic 
manipulation techniques.7: The Working Party divided recombinant 
D.N.A. experiments into four categories, in terms of risk, and 
devised a code of practice for the conduct of experiments in each 
of the four groups.” It also recommended that researchers be 
requested to submit details of their experiments to a central 
Genetic Manipulation Advisory Group (G.M.A.G.). The G.M.A.G. 
would then advise the researcher on the categorisation of the work 
and on the relevant code of practice. The details of experiments 
were to be submitted to the Health and Safety Commission (HLS.C.) 
which would, in turn, receive techical advice from the G.M.A.G. 
At the local level, it was suggested that every laboratory con- 
ducting genetic manipulation experiments should have an expert 
safety committee and a biological safety officer who would be 
answerable to the administrative head ‘of the department or 
research establishment. 








18 “Report of the Working Party on the Laboratory Use of Dangerous Patho- 
gens,” Cond. 6054 (1975). 
19 “Report of the Working Party on the Experimental Manipulation of the 
of Micro-organtsms, 


Genetic Composition ” Cmnd. 5880 (1975), p. 15. 

2° In terms of control, the distinction between physical and biological contain- 
ment is of particular Physical containment procedures involve attempts 
to prevent organisms from escaping from the laboratory. On the other 
hand biological containment is dependent on the production of organisms 
cannot survive or outside the laboratory. This is usually by 


a1 See the “ Report of the Working Party on the Practice of Genetic Mantpule- 
tlon,” Cmnd. 6600 (1976). 

33 Category four experiments are sald to be associated with very high risk whereas 
category ono experiments aro thought to involve minimal risk. 
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The possibility of passing a statute for the purpose of controlling 
genetic manipulation research was also considered in the Williams 
Report. Control by means of existing legislation had already been 
discussed by the Working Party on the Laboratory Use of 
Dangerous Pathogens. That group was of the opinion that volun- 
tary control measures should be backed by legislation and suggested 
that the Factories Act 1961, the Diseases of Animals Act 1950, the 
Medicines Act 1968 and the Health and Safety at Work Act 1974 
could condeivably be used for the purpose of controlling dangerous 
pathogens. As the members of the group pointed out, such control 
would, at best, be incomplete. The Williams Committee referred 
only fo the Health and Safety at Work Act. It noted that limited 
control could be achieved through the use of existing provisions 
of that Act in the sense that the Health and Safety Executive is 
given wide powers of inspection to enable it to ensure compliance 
with statutory requirements concerning the safety of workers and 
the general public.*? On the other hand, the protection of the Act 
does not extend to plant and animal populations and it is remark- 
able that the need to control plant diseases was not emphasised in 

“any of the reports.*4 A new statute directed towards compulsory 
consultation with the G.M.A.G. ‘was tentatively suggested by the 
Committee and the possibility of licensing laboratories also: received 
a passing mention.™ In addition, the practical problems that are 
involved in drafting and administering a statute for the purpose of 
controlling a fast-developing science were recognised and, for that 
reason, the Committee proposed the promulgation of a set of 
statutory regulations which could be amended as new techniques 
emerged. 

In December 1976 some of the recommendations that were con- 
tained in the Williams Report were acted upon. The first step was 
the establishment of the G.M.A.G., which was attached to the 
Department of Education and Science. As had been suggested, its 
membership was not wholly scientific. Eight scientists and medical 
experts were joined by five representatives with a public interest, 
four employee representatives and two managerial representatives. 
In accordance with the Williams proposals, consultation with the 
G.M.A.G. was, in the first instance, on a purely voluntary basis 
so that a decision on legislation could be deferred until after there 
was an opportunity to evaluate the operation of a voluntary system. 
In its first year of operation the group gave advice on 102 pro- 
posals which were submitted from 27 centres.2* The need to mini- 


23 Seo Health and Safety at Work Act 1974, s. 20, 21 and 22. 
24 For instanco, it is surprising that the Plant Health Act 1967 was not men- 
3 The Wiliams 





tioned. Report, op. cit. para. 5.13. 
26 “First Report of the Genetic Manipulation Advisory Group,” Cmnd. 7215 
(1978). See para. 3.2, table 1. Two hundred and thirty-six individuals were directly 
Involved. By the end of its second year of existence the G.M.A.G. had reviewed a 
total of 362 proposals which directly involved the work of 500 individuals. See the 
“ Second Report of the Genetic Manipulation Advisory Group,” Cmnd. 7785 (1979), 
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mise the delay that was involved in processing those proposals was 
recognised in the G.M.A.G.’s first annual report and it is clear 
that the, time factor which has contributed to the ineffectiveness 
of the N.LH. guidelines * is also significant in the United Kingdom. 
In fact the vast majority of the proposals which were received by: 
the G.M.A.G. were returned, with advice, in less than five weeks ' 
from their date of receipt. 

Although the G.M.A.G.’s first report contained a reasonably 
thorough review of the issues that surround the processing of pro- 
posals, the report was deficient in the sense that it did not explain 
whether the Group’s advice had been followed by those who sub- 
mitted proposals. The only suggestion which was made in that 
context was contained in a single sentence. “We propose to ask 
each proposer, a year after his proposal was received, to let us 
have a note setting out anything that might contribute to the 
accumulation of case law and indicating the state of progress of 
the work in question.” ** Before the end of its second year the 
G.M.A.G. will presumably make a more concerted effort to follow 
up its recommendations. 

Shortly after the publication of the G.M.A.G.’s report, the 
Health and Safety (Genetic Manipulation) Regulations were pro- 
mulgated under section 15 of the Health and Safety at Work Act. 
They replaced a voluntary system of control with a mandatory 
one. The three Working Party Reports which had preceded the 
regulations were formulated in private and submissions were 
received only from invited witnesses. The regulation-making pro- 
cess was, however, conducted in a different manner. Over a three- 
month period, members of the public were given the opportunity 
to comment on a set of draft regulations which were circulated in 
the form of a consultative document. Even those researchers who 
were not involved in genetic engineering were justified in feeling 
threatened by this type of legal intervention in genetic research, 
in the sense that government intervention in the conduct of genetic 
engineering experiments would create a precedent which could 
bave ramifications in other areas of scientific research. Accordingly, 
strong pressure from the scientific community ** resulted in a 
considerable narrowing of the definition of genetic manipulation 
which was contained in the draft regulations.” 


ae ee 
37 Seo “Recombinant D.N.A.: N.ILH. Rules Broken in Insulin Gene Project ” 
(1977) 197 Sctence 1342, ‘ 

28 “First Report of the Genetic Manipulation Advisory Group,” op. cit. para. 
3.15. This defect was not remedied in the “ Second Report of the Genetic Mani- 
pulation Advisory Group,” seo op. cit. para. 3.9. 

Ash 
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The regulations are administered and enforced by the Health and 
Safety Executive. They require every person who is conducting or 
about to conduct genetic manipulation research to notify the 
G.M.A.G. and the Health and Safety Executive of their intention to 
carry out that research. Regulation 6 gives the Health and Safety 
Executive, in conjunction with the G.M.A.G., a discretion to 
exempt. any person or class of person from the notification require- 
ments, but there is no guidance as to the factors which should be 
considered in the exercise of the discretion.** Regulation 3 simply 
extends the definition of work in the Health and Safety at Work 
Act to “any activity involving genetic manipulation.” Similarly, 
regulation 4 modifies section 3 (2) of the Act so that non-employed 
persons are treated as if they were self-employed." The Act imposes 
general duties, on those conducting experiments, to safeguard the 
health and safety of workers and the public at large. In an attempt 
to ensure that those duties are complied with, a large inspectorate 
was established. Section 20 of the Act endows the Executive’s 
inspectors with wide policing powers and sections 21 and 22 
empower the inspectors to serve improvement and prohibition 
notices. But in spite of these provisions it is doubtful whether the 
Executive, in-its present form, is the appropriate agency for con- 
trolling this research. If it is to be successful, it will require new 
inspectors who must be allowed to concentrate solely on genetic 
manipulation. There are a number of other defects both in the 
Health and Safety at Work Act and the Genetic Manipulation 
Regulations. For example, the Act does not extend to the pro- 
tection of plant or animal life, although it does apply to govern- 
. mental as well as non-governmental research. The regulations also 
refer to the notification of “ any activity involving genetic mani- 
pulation ” but contain no reference to activities which involve the 
use of the products of genetic engineering research.** 

At a more particular level, the current system of control has 
already been criticised in relation to the problem of con- 
fidentiality.™ In that context it is clear that the technology cannot 
be exploited to its fullest potential without continuing intellectual 
and financial input from the industrial sector. That contribution is 





other vector system so as to allow their incorporation into a host organism in 
which they do not naturally occur, but in which they are capable of continued 
propagation.” 

31 The G.M A.G. currently reviews proposals on the baris of a new risk assos- 


- Scientist, February 15, 1979, p. 459. aha 

33 Tho Health and Safoty at Work Act 1974, s 15 (3), (1). This paragraph 
empowers the Secretary of Stato to make regulations which repeal or modify any 
existing Health and Safety provision. 

33 Note, however, that s. 6 of the Health and Safety at Work Act relates to the 
duties of designers, manufacturers, Importers or suppliers of articles that are used at 
work. 


34 Seo “G.M.A.G. Secrecy Worries MPs,” New Scientist, January 25, 1979, 
p. 236. 
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not likely to be forthcoming in the absence of strict controls over 
the release of information that is received by the G.M.A.G. or any 
other group which has occasion to review genetic engineering 
project proposals, The same problem is evident in the public sector, 

especially with regard to university researchers who may have 
devoted years of study to a single aspect of the science. 

G.M.A.G.’s mixed membership increases the likelihood of a leak- 
age of information. Accordingly, the group has devised a proce- 
dure whereby its members are asked to sign a declaration of con- 
fidentiality and to withdraw from discussions in which they appear 
to have financial or employment-related interests. Two members 
of the first G.M.A.G., and one member of the group that was 
appointed in January of last year, refused to sign the declaration. 
A seven member sub-committee of the House of Commons Select 
Committee on Science and Technology, which reviewed the regula- 
tions and considered the possibility of passing a statute devoted to 
the control of genetic engineering, expressed justiflable concern 
about these developments.** It pointed out that the declaration of 
confidentiality that G.M.A.G. members are requested to sign 
might not have binding legal effect. 

All these factors reinforce the view that a separate new statute 
on the topic of genetic engineering should be enacted. Such legis- 
lation could contain offence and penalty provisions relating to the 
disclosure of information that is obtained in the course of the 
administration and enforcement of the Act. In a wider sphere, 
section 28 of the Health and Safety at Work Act deals with matters 
of that nature but events have tended to demonstrate that, in the 
particular context of the technology of genetic engineering, a more 
specific reminder of the need for confidentiality may be required. 
It is, however, important to note that section 28 currently applies 
to the members of the G.M.A.G. by virtue of the fact that the 
Genetic Manipulation Regulations were promulgated under the 
Health and Safety at Work Act. 


C. SOME PROPOSALS 
1. Aims, Scope and Definitions 
A comprehensive statute on the subject of genetic engineering 
would remedy the deficiencies of the regulations and provide the 
control that is required by this important new technology. It could 
extend to issues concerning compensation and criminal liability. 
It should be designed to govern individuals, companies and govern- 
mental research institutes and should apply to all genetic 
engineering experiments that are conducted in Britain and to all 
genetically engineered organisms that are created or used in Britain 
or imported into the country. The American experience in this area 
is instructive. Many of the “recombinant D.N.A.” bills which 


35 Ibid. p. 236. 
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have been introduced into the House and the Senate encompass 
the widest possible class of potential offender by defining the 
word “ person ” to include any individual, partnership, corporation, 
governmental entity or group of individuals.** 

A reasonably precise definition of, genetic engineering would 
also form a necessary part of the statute. In addition, it can be 
argued that, if an Act were passed, it should extend to the regu- 
lation of certain categories of high-risk conventional micro- 
biological hazard. However, that approach was rejected by those 
who formulated the genetic manipulation regulations. The Genetic 
Manipulation Advisory Group stated that 


“In so far as conventional techniques, used for many years 
with no evidence of hazard, existed to attain apparently the same 
ends as the new ones, the outcome was reassuring .. . it was 
therefore judged inappropriate to bring under control the con- 
ventional techniques.” *” 


The claim that conventional techniques have been used for many 
years without evidence of hazard is particularly surprising. 

In the British context the smallpox accidents, the foot and 
mouth outbreak which was the subject of Weller v. Foot and 
Mouth Disease Research Institute** and similar incidents at the 
governmental research laboratory at Porton Down serve as stark 
reminders of the dangers that are inherent in microbiological 
research. The fact that they involve dangers which are supposedly 
well known does not detract from the desirability of attempting to 
control them. Although detailed consideration of this issue is out- 
side the scope of this article, it can be argued that high risk 
conventional techniques and novel genetic techniques could be con- 
trolled by the same committee or committees, the same inspectors 
and the same sanctions. The relevant technical standards could be 
implemented as additional regulations under the new statute. 


2. Committee Structures and Functions 


For the purpose of controlling the technology of genetic engin- 
eering the proposed Act should provide for the establishment of 
a three-tiered committee structure. The top position in the hier- 
archy could be reserved for a Supervisory Commission. In addition, 
a National Advisory Committee could be established and provision 





3¢ For example, seo the Recombinant D.N.A. Research BID, S. 621, 95th Con- 
gress, 1st session. 

37 Seo the “First Report of the Genetic Manipulation Advisory Group,” op. cit. 
p. 5. 
se [1966] 1 Q.B. 569. 

39 For example, a researcher at the Porton Down Facility was infected with 
viral haemorrhagic fever as a result of the accidental penetration of protective 
gloves. At Fort Detrick, the highest level containment facility in the United States, 
there have been 423 accidental infections and three deaths over a 25-year perlod— 
on average an accident every three to four weeks, 
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made for the appointment of Employer Safety Committees at the 
local level.*° 


(a) A Proposed National Supervisory Commission 

A National Supervisory Commission on Genetic Manipulation 
could draw its members from a number of diverse sources, To 
ensure a wide spread of interests and occupations the 
of State for Education and Science and the Minister of State for 
Health could appoint 12 members to sit on the Commission for a 
period of three years. This independent Commission would be of 
similar composition to the G.M.A.G. although it would have a 
different role. It could consist of six scientists (comprising not 
more than three from government, one from private industry and 
two specialists in the fleld of novel genetic techniques), one trade 
unionist, an industrial representative, one specialist in sociology 
or an ethics-related field, one lawyer and two lay members. Its 
primary duty would be to advise the Government on the promul- 
gation of a set of statutory regulations which would establish a 
mandatory code of practice for the conduct of novel genetic tech- 
niques. Such regulations could contain clauses concerning the pro- 
hibition of certain experiments, the appropriate containment 
levels for others, the establishment of health monitoring program- 
mes for employees and procedures for the transportation of micro- 
organisms. *? 

In view of the need for periodic review of the regulations the 
second major function of the Supervisory Commission could be 
to study the implications of genetic engineering research. This 
would involve an evaluation of the risks and benefits which are 
attached to techniques that are currently in use in Britain and 
a review of new scientific and safety developments overseas.“ It 
can also be argued that the Supervisory Commission should be 
empowered to conduct public hearings for the purpose of gathering 
information and gauging public opinion on certain types of 
experiments and procedures. The Commission could be required 
to present an annual report to Parliament which would include 
a description of the state of technology in Britain, a prediction of 
trends and a summary of any action which had been taken by the 
Commission in terms of drafting or proposing amendments to regu- 





40 As proposed in the Willams Report, op. cit. p. 17. 

41 In practice the Supervisory Commission would rely, to a large extent, on the 
advice of a National Advisory Committee which would be able to offer considerable 
technical assistance in the relevant areas. See post, p. 380. 

43 Although domestic control is an important first step, the widespread use of 


It would be desirable to grant fonds to the or purpose 
of encouraging liaison with t organisations in other countries. In fact the 
G.M.A.G. has already been involved In some ns on the subject 


of international control. See Wolstenholme, op. 
Frontier for International Law ” (1980) 29 I.C.L.Q. 1. 
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lations and establishing safety training programmes for those who 
work with novel genetic techniques. 


(b) A Proposed National Advisory Committee 


It is also possible to envisage a National Advisory Committee on 
Genetic Manipulation which would, ideally, be comprised of six 
scientists, two of whom would be specialists in the field of novel 
genetic techniques. The other four should have a more general 
biological background and could include one government scientist, 
one university researcher, a member of the Medical Research 

_Council and a private sector scientist. The most important function 
of this Committee would be to administer the licensing provisions 
which would form an essential part of the new Act. Before any 
“person,” as defined in the Act,“ could commence work on Cate- 
gory O, IN and IV experiments“ a licence for the project in 
question would have to, be obtained from the Secretary of State 
for Education and Science. The licensing provisions would thus 
apply equally to private and public sector research. The Committee 
would consider the research proposals which would be submitted 
to it by project supervisors, via their Employer Safety Commit- 
tees.** It would then advise the Secretary of State as to whether 
he should grant a licence to the project supervisor in respect of 
the proposed activity. If the members of the Committee were of 
the opinion that a particular project was unacceptable, either in 
terms of the unsuitability of the host facility or a failure to com- 
ply with the regulations and the Secretary of State accepted that 
opinion, the Committee could return the proposal to the project 
supervisor, accompanied by recommendations and an explanation 
of the reason for the refusal of the licence.*” The licences could be 
made subject to certain specified limitations and conditions which 
could be varied at the discretion’ of the Secretary of State. In the 
case of any breach of a licence he should be given a discretion 





43 Provided that it would not be possible for any person to sit on both the 
National Supervisory Commission and the National Advisory Committee. 

44 See ante, p. 378. 

45 Soo ante, p. 373. Researchers would be required to notify the Committee about 
Category I (low risk) experiments although the licensing provisions would not apply 


46 The Employer Safety Committees (see post, p. 381) would have an obligation 
to declare the names of project supervisors on the relevant Hcence application 


opportunity to appear in person to present further information or to be represented 
by a counsel or agent. Cf. the Medicines Act 1968, s. 21. For a full discussion of 
matters of administrativo procedure in wider contexts, see Kelth, A Code of 
Procedure for Administrative Tribunals? (1974), N.Z. Logal Research Foundation 
Occasional Paper No. 8. 
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to cancel or suspend the licence for such a period as he thinks 
fit, subject to the right of appeal to the High Court on questions 
of law which relate to the refusal, revocation or variation of 
genetic engincering licences, A breach of a licence by a person 
acting under the instructions or supervision of the applicant should 
be treated as a breach by the applicant unless he can show that 
the breach was committed without his knowledge and that he 
exercised all due diligence in attempting to comply with the con- 
ditions of the licence. In addition, the Secretary of State should 
have the power to revoke or vary a licence at any time, if he 
considers that it is in the public interest to do so.“ 

The National Advisory Committee could also be empowered 
to inspect factories and laboratories and to visit the site of each 
proposed activity. Hence the Committee’s primary function in this 
context would be in terms of project approval rather than enforce- 
ment.‘* Finally, the National Advisory Committee should be 
required to publish an annual report on its activities. This report 
would be similar to the annual reports of the Genetic Manipulation 
Advisory Group and would include a description of the type and 
number of proposals submitted, the time taken for the consider- 
ation of proposals and licence applications and a discussion of 
any problems which were encountered in the course of adminis- 
tering the Act and regulations. 


(c) A Proposed Employer Safety Committee 


A three-member Employer Safety Committee headed by a bio- 
logical safety officer could provide control at the local level. All 
three members of the Committee should belong to the institution 
which is using novel genetic techniques and, if possible, one person 
should be a lay representative. For example, in the case of research 
conducted by a university, a lay member of the University Council 
could be co-opted.*° This committee could, in the first instance, 
review activities proposed by individuals within the organisation. 
On the basis of a full statement prepared by the project supervisor 
it would determine whether the proposal should be submitted to the 
National Advisory Committee. In that sense it would be respon- 
sible for deciding when a proposed project falls within the ambit 
of the Act. It can be predicted that in many cases the Employer 
Safety Committee would veto proposals which fail to meet the 
requirements specified in the regulations. In this way it would 
alleviate some of the pressure on the National Advisory Committee. 
Such a Committee would have a vested interest in ensuring that 
only the most carefully planned applications were forwarded to 


48 Such a provision is not without precedent. See the Medicines Act 1968, Sched. 


4° Inspectors appointed by the Secretary of State for Education and Science 
could be primarily responsible for enforcing the legislation. A 

se Seo the “Report of the Working Party on Novel Genetic Techniques ”, N.Z. 
Parliamentary Paper, G.21A (1978), 6. 
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the Advisory Committee. If an ill-considered proposal were 
submitted, the Advisory Committee would be likely to advise the 
Secretary of State to grant a restricted licence or to refuse a 
licence altogether. In the former case, the institution would have 
to review its project and resubmit it. In addition to the fact that 
that process is time-consuming, an initial rejection by the Advisory 
Committee could conceivably prejudice a subsequent application. 

The biological safety officer should be responsible for informing 
staff members of the nature of the work in which their colleagues 
propose to engage. In this way the efficiency of informal peer 
group pressure controls might be increased. The safety officer 
would also be responsible for ensuring that the project super- 
visor keeps proper records. The other major functions of the 
Employer Safety Committee should include the establishment of 
a health monitoring programme for employees, the implemen- 
tation of localised training programmes, in accordance with the 
directives of the National Supervisory Commission, and the prepara- 
tion of a short statement of activities for the information of the 
National Advisory Committee. b 


3. Emergency Procedures, Injunctions, Mandamus and Prohibition 


The enforcement of the proposed new statute should not be left 
solely in the hands of the committees that are described above. 
Provision should be made for statutory powers which could be 
exercised if a dangerous situation manifested itself in the com- 
munity or was discovered in the course of an inspection. In other 
words, legislation which purports to preserve the health and safety 
of animal and plant populations should contain provisions which 
support legal controls with the possibility of the implementation 
of swift and effective containment measures in the event of an 
accident. Such procedures would have statutory analogues in sec- 
tion 4 of the Plant Health Act 1967 and section 1 of the Radio- 
active Substances Act 1948, which relate to entry on to land and 
the removal and destruction of contaminated material. Provisions 
of that type should form an essential part of legislation for the 
control of the technology of genetic engineering. Seizure, treat- 
ment and destruction procedures would all have an important 
place but, like all ‘administrative powers, they must be exercised 
with restraint. Although it would be necessary to empower the 
Secretary of State for Education and Science to seize: or take 
control of dangerous laboratory pathogens even if harm were 
thought to be imminent rather than actual, he should not be 
empowered to act other than in accordance with certain prescribed 
standards. For example, he could be required to take action if 
seizure were considered necessary to preserve the public health 
and safety.®! If the Secretary of State failed to act, when action 





sı Cf. Medicines Act 1968, Sched. 2, para. 10. 
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was arguably required in the public interest, concerned individuals 
should be able to institute mandamus proceedings. The Secretary 
of State would be compelled to perform his public duty under 
the Act if an application were granted." Conversely, a prohibition 
order could be sought by a person who claimed to be affected 
by certain proposed ministerial actions. However, in this area, 
as in many others, the requirement that an individual who brings 
such an action must have the standing to do so could present 
a practical bar, not only in relation to the writ ** but also in a 
wider context. Before considering the locus standi requirement 
it is necessary to look beyond the restricted area of applications 
for judicial review. Although applications for mandamus and pro- 
hibition can be viewed as reasonably appropriate means of con- 
trolling administrative action, there is another remedy which can 
be used not only for the purpose of controlling administrative 
agencies, such as the proposed National Advisory Committee, 
but also for the purpose of controlling those who conduct gene- 
tic engineering experiments and use genetic engineering tech- 
niques. That remedy is the injunction. Proceedings could be 
instituted by members of the public’ and the remedy could 
be obtained from the courts in the normal way. Neverthe- 
less, a standard by which to gauge a proposed or continuing 
activity should be written into the Act. For example, it could be 
stated that either the Secretary of State or any person who has 
reason to believe that the continuation of certain activities, by 
companies, private individuals or governmental research institutes, 
constitutes a significant danger to the public health or is not in 
the public interest could seek a temporary or final injunction 
prohibiting the experiments in question. The injunction is such 
an important remedy that it should be made available to gny 
person who has reasonable grounds for believing that the con- 
tinuation of particular genetic engineering activities would consti- 
tute a significant danger to the public health or interest. Although 
the “any person” usage clearly represents a substantial statutory 
liberalisation of the usual standing requirements, such a provision 
is justified not only because of the effectiveness of the injunction 
as a mechanism of control in this type of situation, but also 
because of the sorry record of courts that have had to determine 


54 The argument in favour of an unfettered right to being such proceedings is 
pårticnlariy compelling ini the genrtie ee ae context. in the senie. that damige 


53 Through a Member of Parliament and as an alternative to the institution of 
proceedings for a writ of mandamus, an interested member of the public may, in 
certain circumstances, be able to enlist the assistance of the Parliamentary Com- 
missioner who would find his jurisdiction in s. 5 of the Parliamentary Commissioner 
Act 1967. 

54 Cf. the prohibition notices which. are issued by the Health and Safety at Work 
inspectorate under s. 22 of the Health and Safety at: Work Act. That system does 
not lend itself to public Involvement and, in any event, the Act applies only to 
damage to human health. 
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whether applicants for injunctions and prerogative writs have 
standing.** i 

In practical terms, two factors may play a particularly influential 
role in deterring plaintiffs from seeking injunctions. The effect 
of both can be mitigated by statute. The first is the cost that is 
involved in a court case. The Recombinant D.N.A. Standards 
Bill 1977 (U.S.) ** contained an attractive solution to this problem. 
Clause 10 (6) (2) provided that, notwithstanding any other pro- 
visions of law, any party in a civil action was entitled to recover 
reasonable lawyers fees, the fees and costs of experts and other 
reasonable costs of litigation if the court determined that the 
action served an important public purpose. Such a provision could 
well be included in the proposed legislation. 

The second inhibiting factor, particularly as regards injunctions, 
relates to the precarious position of employees who seek to restrain 
activities that are conducted in their own research institutes. Their 
interests must be protected, especially in view of the fact that 
they are clearly in the best position to detect potentially hazardous 
activities before they manifest themselves in damage to the 
community. In this context clause 1796.9 of the California Bio- 
logical Research Bill could be used as a precedent in Britain. 
It provided that “No research facility or other employer shall 
discharge any employee or otherwise discriminate against any 
employee with respect to his compensation, terms, conditions, or 
privileges of employment because the employee has commenced 
or caused to be commenced a proceeding in respect of activities 
conducted by or under the direction of the employer.” Similar 
provisions were to apply to employees who testified, assisted or 
participated in such proceedings. 


4. Civil Liability and Compensation 


In addition to their potential role in enforcing the legislation, 
members of the public will wish to be compensated if they suffer 
losses that are caused by the technology of genetic engineering. 
Existing common Jaw remedies would not be able to satisfy that 
need in a vast majority of cases. The speculative compensatory 
remedies that could be embodied in actions based on negligence, 
nuisance and the doctrine in Rylands v. Fletcher" represent 
extremely uncertain means of recovering massive losses.** For 


o D o o Immm ammam 

55 Gouriet v. Union of Post Office Workers [1977] 3 All ER. 70 Œ.L.). How- 
ever, cf. Att-Gen. v. Independent Broadcasting Authority [1973] Q.B. 629; Gourlet 
v. Union of Post Office Workers [1977] 2 WLR. 310 (C.A.) and Harder v. N.Z. 
Tramways and Public Passenger Transport Authorities Employees Industrial Union 
of Workers [1977] 2N.Z.L.R. 162. 

56 S. 945, March 8, 1977, 95th Congress, ist Session. 

57 (1866) L.R. 1 Ex. 265. - 
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instance, a single accident with E. coli bacteria could result in 
widespread and serious personal injury.*® As regards property loss 
a genetically engineered fungus like the one manufactured in New 
Zealand could cause severe damage to the forestry industry. The 
enormity of the potential damage might mitigate against the recog- 
nition of a common law duty in the genetic engineering context. 
It can also be argued that, in the event of widespread damage, 
the individuals who suffer loss would be the best loss-bearers. 

A compelling alternative to the common Jaw remedies can be 
found in the imposition of statutory strict liability coupled with 
a duty to insure against claims in respect of that liability.** The 
greatest danger which is involved in forcing organisations to insure 
against legal liability is that the costs of premiums will be so pro- 
hibitive that the technology will be abandoned in favour of more 
profitable but less beneficial alternatives. If the minimum insurance 
cover of £2 million were prescribed *' and this were granted on the 
basis that there is not a high likelihood that the activities involved 
would result in losses of that magnitude, then the premiums should 
not be excessively high. The fact that strict liability is imposed 
would, however, affect the cost of insurance, although probably 
not to such an extent that it would be likely to be unbearably large 
as far as the organisations that engage in this type of work are 
concerned. 


5. Offences and Penalties 


The statutory duty to provide compensation in respect of conduct 
which causes injury is not the only liability which researchers 
and organisations would incur under the proposed Act. The main 
difference between control by means of guidelines and informal 
controls, as opposed to statute, is embodied in the formality of 
the legal sanction. Offences are created in the knowledge that not 
only a penalty but also a stigma attaches to conviction. Offence 
and penalty provisions in genetic engineering legislation, and 
indeed in all statutes, should reflect society’s disapproval in order 


worker who sustained personal injury as a result of an accident within the 


in the context of dangerous activities, roo the Report of the Royal Commission on 
Clvil Liability and Compensation for Personal Injury, Cmnd. 7054-1 (1976), p. 340 
eee Liability for Dangerous Things and Activities,” Law Com. No. 32; 
2. 

58 Seo Wald, op. cit. and ante, note 2. 

6° Soveral statutes already impose strict llabiHty for activities which could result 
in widespread and serious damage. For example, seo the Nuclear Installations Act 
1965, the Civil Aviation Act 1949 and the Gas Act 1965. Seo also the Report of 
the Royal Commission on Civil Liabihty and Compensation for Personal Injury, 
op. cit. pp. 340 et seq. 


Employers’ Liability (Compulsory Insurance) Act 1969 and the Employers’ Liability 
(Compulsory Insurance) General Regulations, S.L. 1971 No. 11117. 
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to discourage the prohibited conduct rather than to extract a 
salutory pound of flesh, although it has been suggested that even 
the latter function serves a limited social purpose.*? In order to 
achieve the aim of preventing physical damage to the community, 
the writer has suggested that the proposed legislation should pro- 
vide for the establishment of supervisory committees, the issuing 
of licences and the inspection of premises. Accordingly, the 
following should constitute offences : the misrepresentation of any 
material fact for the purpose of obtaining a licence or for any 
© other purpose in relation to the Act, the breach of any conditions 
of a licence, a failure to comply with requests for information 
and, finally, a breach of any provision of the Act or any regu- 
lation promulgated under it.*? Should conviction be automatic if 
non-compliance with a section of the Act is proved beyond reason- 
able doubt? If such an approach were to be implemented and 
_ the accused breached a section of the Act he could not escape 
conviction by arguing that the breach occurred unintentionally 
or without his knowledge. On the other hand, an accused who 
could be shown to have acted knowingly or wilfully could be 
subject to a greatly increased penalty. In the civil context, liability 
without fault can constitute a relatively equitable means of loss 
distribution in the sense that those who engage in high risk 
activities can be expected to cover the cost of them and are often 
in the best position to do so. However, the primary goal in this 
particular setting is not to compensate victims but to deter 
offenders. Against that background it can be argued that the 
imposition of strict criminal liability would not serve the desired 
deterrent purpose, indeed, it is difficult to envisage that it would 
serve any useful purpose. Perhaps a strict liability designation 
would demonstrate the strength of society’s views on the dangers 
of genetic engineering but such a display would be largely 
irrelevant because it could not discourage behaviour which was 
truly accidental and which would not have been avoided even by 
the adoption of safety precautions. A “ half way house ” solution 
is less stringent without being less effective. Such an approach would 
mean that in any prosecution for an offence under the proposed 
Act it would not be necessary for the Crown to prove that the 
accused intended to commit an offence. Conversely, the accused 
would have a good defence if he could prove that he did not 
intend'to commit an offence against the Act and that he took all 
reasonable steps to ensure that his actions would not constitute an 
L 





«1 Hart, “The Aims of the Criminal Law” in Law and Contemporary Problems 


(1958), p. 401 
a As, for example, when genetic engineering research is conducted without a 
licence. The need for the protection of yous who initiate proceedings or assist 


should be set out in a separate section. ante, p. 377. ; 
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offence. Several issues remain to be considered. For example, is 
imprisonment appropriate? If a fine is preferable, how large should 
it be and on whom should it be imposed? Ideally, the legislation 
should confer a wide but not unlimited discretion to tailor penalties 
to fit the seriousness of the crimes that are involved. The possi- 
bility of the revocation, suspension or limitation of licences would 
be likely to act as an effective deterrent.“ Fines would also seem 
to constitute an appropriate penalty and they could be used in a 
preventive manner. Thus, a maximum penalty of five thousand 
pounds could be imposed by the court for a violation of any 
provision of the Act. Each day on which a breach of the Act 
was continued could be deemed to give rise to a separate violation 
for the purposes of the section. 

The fines could be imposed on any person, but because of the 
proposed statutory definition of “a person” all institutes, 
researchers, technicians, and corporations involved in the tech- 
nology of genetic engineering would be subject to the penalty 
provisions. For that reason any conduct authorised by the licensee 
or project supervisor, as defined in the Act, should be attributable 
to him, although, in his defence, he should be able to rely on 
the fact that he exercised the degree of reasonable care which 
was required by the situation—the same defence which would 
be available in respect-of his own actions, The project super- 
visor’s employer and all company directors could be subject to 
an automatic penalty if the project supervisor were held to have 
committed an offence. In that sense the statute would impose 
vicarious criminal liability up to a five thousand pound maximum 
in the case of individual directors. Such provisions might stimulate 
potentially lack-lustre employer safety committees to perform 
a vigilant and valuable role in enforcing the proposed legislation. 


YVONNE CRIPPS * 





“ If the conditions of a licence were breached, the Secretary of State, on the 
advice of the National Advisory Committee, could exercise these powers. 
is ae ahould’ also be sbls io T thes actions E a create ote, 
do not relate to licences. In the former case, the accused should be given notice 
of an intention to revoke, suspend, or limit the licence. 
$s Seo ante, p. 378. 
* Trinity College, Cambridge. 


SALE BY SAMPLE—A DISTINCTION WITHOUT 
A DIFFERENCE? 


MopeERN textbooks on the sale of goods invariably contain a section 
on “sales by sample,” in which is discussed the meaning and 
extent of this category, and the special conditions applicable to 
cases which fall within it. That such a classification should be 
made is hardly surprising, since it mirrors that contained in section 
15 of the Sale of Goods Act 1893, and repeated in section 15 of the 
Sale of Goods Act 1979. There is, however, a suggestion, which it 
is the purpose of this article to examine, that this special treatment 
is of no practical value and that, were section 15 to be repealed, 
and sales by sample dealt with under the principles governing 
sales in general, little or no legal change would take place. Con 
sideration of this matter naturally revolves for the most part 
around the ‘special conditions” contained in section 15; first, 
however, it is necessary to look at the nature of a sale by sample 
and, indeed, of a sample itself. 


1. WHAT IS A SAMPLE? 
From a purely factual point of view, a “ sample ” may take any 
one of several different forms. Traditionally, perhaps the most 
common situation has been that in which the seller abstracts a 
small quantity from a large bulk; the contract is then satisfled 
by the abstraction of a larger quantity from the same bulk. Less 
frequently, the contract may be for the sale of specific goods, of 
which a small representative quantity is sent in advance. Finally, 
although “ pattern ” or “ model” might be more appropriate than 
“ sample,” identical legal principles govern the provision of a spec- 
imen item in accordance with which the contract goods are 
subsequently to be manufactured or supplied. 

What these varying types have in common (and, indeed, this 
is the very essence of a sample) is that each represents a statement, 
albeit in non-verbal form, about the subject matter of the contract. 
“The office of a sample is to present to the eye the real meaning ' 
and intention of the parties with regard to the subject-matter of the 
contract, which, owing to the imperfection of language, it may be 
difficult or impossible to express in words.” * Although frequently 
cited, however, this well-known passage is deceptive, for it rather 
obscures the fact that non-verbal communication, no less than 
language, may be imperfect; the first task, therefore, must always 
be to find out precisely what the statement means. At its simplest, 








1 Drummond v. Van Ingen (1887) 12 App.Cas. 284, 297, per Lord Macnaghten 
Williston (Sales, rev. od., s 250) points out that: ‘In truth, a sample is simply 
a way of describing the subject-matter of the bargain, and the principles which aro 
applicable to contracts to sell and sales by description are applicable here.” 
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this may be a contractual promise that the bulk of the goods 
will correspond in every respect with the sample; even this, 
however, requires some qualification. The extract from the speech 
of Lord Macnaghten in Drummond v. Van Ingen which was quoted 
above continues: 


“The sample speaks for itself. But it cannot be treated as 
saying more than such a sample would tell a merchant of the 
class to which the buyer belongs, using due care and diligence, 
and appealing to it in the ordinary way and with the knowledge 
possessed by merchants of that class at the time. No doubt the 
sample might be 'made to say a great deal more. Pulled to pieces 
and examined by unusual tests which curiosity or suspicion 
might suggest, it would doubtless reveal every secret of its 
construction. But that is not the way in which business is 
done in this country.” 


Thus, a buyer is not entitled to reject goods because of discrepan- 
cies between sample and bulk which can only be detected under 
the microscope, if the sample is intended for examination by 
the naked eye alone.? 

The “statement” which is implicit in the provision of a sample 
may, in appropriate circumstances, fall far short of being a con- 
tractual description of the goods in question. As Williston points 
out: “ Whether a seller who exhibits a sample does represent that 
the bulk is like the sample, or merely that the sample was 
honestly and properly taken, and that the buyer must take his own 
risk as to the bulk, is a question of fact in each case.”* In 
Gardiner v. Gray,‘ for example, 12 bags of waste silk were sold 
to the plaintiff after his agent had inspected a sample. In rejecting 
oral evidence of this sample (with which it was alleged the bulk 
did not correspond), Lord Ellenborough C.J. said: “This was not 
a sale by sample. The sample was not produced as a warranty 
that the bulk corresponded with it, but to enable the purchaser to 
form a reasonable judgment of the commodity.” 

In the American case of Wood v. Michaud” the inference was 
clearer still. The plaintiff, who was selling 400 cases of canned 
corn to be produced from a crop as yet unplanted, exhibited a can 
from the previous year. This, it was held by the Supreme Court of 








zi 
: 
i 
A 


this was a sale by description and the cases wore therefore part 


5) 4 Camp. 144. This decision, liko others discussed infra, owes much to 
1 evidence rule, under which oral evidence of a sample fs not admissible to 
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Minnesota, could not be a contractual sample, for: “ it is a matter 
of common knowledge, which both parties must have understood, 
that the quality of the crop for different years may vary somewhat 
and hence make some difference in the appearance and quality of 
the canned goods.” * 

Certain kinds of goods, notably agricultural products, are cap- 
able of a substantial variation in quality,’ even within the quantities 
involved in a single contract and, where this is so, it is of particular 
importance to ascertain the precise meaning to be given to any 
sample which is provided. In the American case of Leonard v. 
Fowler,* for example, the sale was of a large quantity of beans 
contained in a number of packages. The seller exhibited an 
“average sample” of these beans, which he obtained by taking a 
small quantity from each package and mixing them together. It 
was held that no single package could be rejected for failing to 
match the sample in quality; the test‘ was whether the bulk as a 
whole achieved that standard. ` 


2. WHAT Is A “‘ SALE BY SAMPLE ” ? 


The special conditions contained in section 15 (2) of the Sale of 
Goods Act do not apply to every case in which a sample is exhibited, 
but only to “sales by sample ”; as to this, section 15 (1) provides 
that: “A contract of sale is a contract for sale by sample where 
there is an express or implied term to that effect in the contract.” 
This provision has been criticised as unhelpful’ but, given the 
nature of a sample as outlined above, it is difficult to see what other 
rule could have been adopted. After all, if a verbal description of 
goods may in some cases carry contractual weight while in others 
operating as a mere representation, it seems entirely consistent 
that the same principles should apply to the non-verbal description 
inherent in a sample.*° f 
Whether or not a sale is “ by sample ” in the contractual sense 
rests, in the final analysis, upon the intention of the parties as 
found by the court and, in some cases, there is overwhelming 
evidence that the seller has no intention of standing by his sample. 





e Williston (op. cit. s. 253) suggests that the seller in that case should at least 
$ bo taken to warrant that the bulk would be similar to the sample in methods of 


tlons Ja, it appears, directly analogous to a sale by sample: seo Ashington Piggeries 
Ltd. v. Christopher Hill Ltd. [1972] A.C. 441, 470, 514 (HLL.); [1969] 3 All BR. 
, 1496, 1521 (C.A.). 

3 (1871) 44 N.Y. 289. Seo also Schnitzer v. Oriental Print Works (1873) 114 
Mass. 123. 

* Benjamin's Sale of Goods, s. 835; Atiyah, Sale of Goods (Sth od), p. 102: The 
Sale of Goods Bill in 1892 was at least more explicit : “Tho exhibition of a sample 
during the making of the contract does not of itself make it a contract for slo by 
samplo.” ` . 

10 Tho desirability of such consistency may serve as something of an answer to 
Grelg (Sale of Goods, p. 202) who believes that the mere exhibition of a sample 
should confer upon the buyer, at least if he is a consumer, the advantages of z. 15 (2). 
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In Barnard v. Kellogg, for example, the plaintiff placed a con- 
signment of wool in the hands of agents for sale, insisting that 
any buyer should examine it for himself. The defendant, to whom 
a sample had been sent, examined four bales from the bulk and 
then, having declined the opportunity to examine the rest, agreed 
to buy the whole consignment, It was later discovered that some 
of the bales had, without the knowledge of the plaintiff, been 
fraudulently packed so as to conceal wool which was inferior to 
that contained in the sample. The United States Supreme Court 
held that the plaintiff could not be made liable for this discrepancy 
for, by his insistence that the buyer examine the bulk, he had made 
it clear that this was not a sale by sample. 

At the opposite end of the spectrum to Barnard v. Kellogg lies 
the comparatively rare type of case in which a contract of sale is 
based on a sample to the exclusion of all other forms of description. 
In Carter v. Crick™ there was a sale by sample of something 
which the seller described as “ seed barley ” although, as the buyer 
knew, the seller was not sure of its precise nature. Upon proof 
that “seed barley ” had no special meaning within the trade, it was 
held that the buyer was entitled to no more than a bulk which 
corresponded with the sample shown to him. 

The vast majority of cases in which samples are exhibited are 
sales “by sample, as well as by description ” within the meaning 
of the Sale of Goods Act. Where this is so: “It is not sufficient 
that the bulk of the goods corresponds with the sample if the goods 
do not also correspond with the description.” * Thus, on a sale of 
“foreign refined rape oil, warranted only equal to samples,” it 
was held that a seller could not deliver something which, although 
equal to sample, was so adulterated as not to be “ foreign refined 
rape oil” at all.™* In cases of this kind, the courts tend to treat the 
contractual force of a sample as limited to the quality of the goods. 
This, approach, however, is only possible where the words of 
description used are clear and unambiguous; if they are not, the 
sample may be used as a guide to their interpretation,® as occurred 
in the Australian case of R. W. Cameron & Co v. L. Slutzkin Pty. 
Co.** The sale in that case was of “matchless No. 2475 39/40 
white voile,” a description which had no particular recognised 
meaning within the trade. The written contract did not mention 


that a sample had been shown, but it was held that this could be . 


produced in evidence to identify the goods, and to show that the 
bulk fell short of the required standard. 


11 (1871) 10 Wall. 383. 13 (1859) 28 L.J.Ex, 238. 13 s, 13 (2). 
4 Nichol v. Godts (1854) 10 Exch. 191. See also Josling v. Kingsford (1863) 13 

CBee) 447; Arémar v. Casella (1867) LR. 2 C.P. 677; Mody v. Gregson (1868) 
LR. 4 Ex. 49. 

18 Soo Boshali v. Allied Commercial A ie Ltd. eta 105 S.J. 987. 

CAG EE CR DA opera on oro principle in this case served to 
circumvent the perol evidence rule, which would otherwise have rendered evidenco 
of the sample inadmisible. 
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It is clear from the cases that, where a conflict appears between 
the contractual words of description and a contractual sample, 
the former usually prevails, and this fact alone makes noteworthy a 
case in which the converse applied. In Joseph Travers & Sons Ltd. 
v. Longel Ltd. the plaintiffs, after seeing samples, bought from 
the defendants 42,000 pairs of government surplus overboots 
described during negotiations for the sale as “ waders.” The plain- 
tiffs had intended to resell these at a profit but this proved to be 
impossible once it was found that the boots were not waterproof. 
It was alleged by the plaintiffs that the word “ waders” implied 
that the boots would be waterproof; Sellers J. however held that 
this was a sale by sample only, and that no reliance had been placed 
upon the vague and general description used."* 

Apart from the matters of substance so far discussed, the scope 
of “ sales by sample ” is also affected by the “ parol evidence ” rule 
which provides, subject to a number of exceptions, that a written 
contract may not be added to, varied or contradicted by parol 
evidence.’* In the centext of our present inquiry, this’rule has been 
applied in such a way that, where a written document appears on 
the face of it to be a complete memorandum of a sale, the sale 
will only be “by sample ” if there is a term in the document to 
that effect.2* It should, however, be noted that parol evidence is 

, admissible to prove a trade usage that, when a sample is given, it 
constitutes the contractual description of the goods,** 

Although it is only on a “ sale by sample ” that the seller under- 
takes as part of the contract to provide a matching bulk, this is 
not to say that, in all other cases, the sample is devoid of legal 
effect. If, as has been suggested, the true nature of a sample is a 
non-verbal statement, there seems no reason why, in appropriate 
circumstances, this should not operate in some other way to impose 
liability. In Meyer v. Everth,” for example, the plaintiff bought 50 
hogsheads of Hambro sugar loaves after inspecting a sample. The 
written contract made no mention of the sample and, accordingly, 
when the plaintiff sought to complain that the bulk was inferior, 
he was non-suited. Lord Ellenborough C.J., however, was in no 
doubt that the alleged facts, if proved, would have sufficed to found 
an action in deceit: “In truth, the present was not a sale by 
sample; and the sample can only be used as evidence of a deceitful 





17 (1947) 64 T.L.R. 150. See also Houndsditch Warehouse Co. Ltd. v. Waltex 
Ltd. [1944] 2 All E.R. 518. 

18 The Uniform Commercial Codo, s. 2-317 (2), makes clear provision for such , 
cases of conflict: “(a) Exact or technical specifications displace an inconsistent 
oo ack a E E 

bulk displaces Inconsistent general language of description.” 

19% Soo, e.g. Chitty on Contracts (24th ed), s. 735 et seq.; Treitel, Law of 
Contract (tie ed), pp. 135-143. 

20 Tye v. Fynmore (1813) 3 Camp. 462; Meyer v. Everth (1814) 4 Camp. 22; 
Gardiner v. Gray (1815) 4 Camp. 144. 

31 Syers v. Jonas (1848) 2 Exch. 111. 

33 (1814) 4 Camp. 22. 
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representation.” If, as is submitted, this principle is correct, there 
seems no reason for it to be restricted to cases of fraud; the 
provisions of the Misrepresentation Act 1967 which deal with negli- 
gent (and, indeed, wholly innocent) misrepresentation would appear 
to be very much in point.™® 

A further possibility (again designed to circumvent the parol 
evidence rule) was suggested by the Supreme Court of New South 
Wales in the case of L. G. Thorne & Co. Pty. Ltd. v. Thomas 
Borthwick & Son Ltd. which concerned the sale of a quantity of 
neatsfoot oil. Despite the fact that the written contract made no 
mention of a sample, the buyer was allowed at first instance to 
complain that the bulk failed to match up to the sample which 
had been shown. This decision was clearly wrong, and was set 
aside on appeal. The Supreme Court, however, ordered a new trial 
on the basis that the plaintiff might be able to establish a collateral 
contract by which the goods were warranted to be equal to the 
sample. 


3. IMPLIED CONDITIONS IN SALES BY SAMPLE 


Where a sale is held to be “by sample”, it is subject to three 
implied conditions which are contained in section 15 (2) of the Sale 
of Goods Act. It now remains for us to consider whether these are 
sufficiently different from the conditions applicable to other sales 
to justify the retention of sales by sample as an independent 
category. 
(a) Correspondence 

It is well established that a buyer may reject goods which do not 
conform to a contractual sample; as long ago as 1807, Lord Ellen- 
borough C.J. remarked that: “If I buy a commodity wholly dis-, 
cordant to that which is promised me, I am not bound to accept 
of a compensation for the dissimilarity. This is not a performance 
of the contract.” ** The principle is now contained in the Sale of 
Goods Act, s. 15 (2) (a) of which provides: “ There is an implied 
condition that the bulk will correspond with the sample in quality.” 

This requirement of correspondence with sample raises strong 
echoes of section 13 (1), which calls for conformity with the con- - 
tractual description of the goods and, indeed, the approach of the 
courts to the two provisions is identical. Strict compliance is 
needed ** so that, in the case of E. and S. Ruben Ltd. vy. Fatre Bros. 

33 This is certainty valid in -relation to a sample drawn from an existing bulk, 
for the implied statement (that it accurately reflects that bulk) may 


one of fact. Where, however, the “sample” is in truth a “ mode ture, 
it is difficult to regard the as making anything other than a promise; if this 
is con sale, be on 
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& Co. Ltd. buyers were held entitled to reject rolls of rubber 
which, unlike the sample shown, were crinkly and hard. The sellers 
claimed that the faults could be rectified by the simple process of 
warming the rubber; their argument, however, was not to the liking 
of Hilbery J.: “It is, however, no compliance with a contractual 
obligation for an article to be delivered which is not in accordance 
with the sample but which can by some simple process, no matter, 
how simple, be turned into an article which is in accordance with 
the sample on which the contract was made.” ** The only relaxation 
of this strict rule is, it appears, where the de minimis principle 
applies.” 

In view of the similarity between the two provisions, one is 
tempted to wonder whether section 15 (2) (a) is not superfluous and 
whether seçtion 13 could not safely be left to cover non-verbal as 
well as verbal descriptions. It is true that section 15 (2) (a) 
specifically mentions correspondence in quality, whereas section 13 
does not; nevertheless, statements as to quality may form part of a 
contractual description where the circumstances of the case demand 
it?° and, it is submitted, such circumstances would clearly be 
evidenced by the use of a sample. If this is correct, it means that 
the first of these “ special conditions ” is not really special after all. 


(b) Inspection 
Section 15 (2) (b) states that: ‘‘ There is an implied condition that 
the buyer will have a reasonable opportunity of comparing the bulk 
with the sample.” Once ‘again, it is instructive to turn to a similar 
provision governing sales in general, which in this case is section 
34. This provides: 

“(1) Where goods are delivered to the buyer, and he has 
not previously examined them, he is not deemed to have 
accepted them until he has had a reasonable opportunity of 
examining them for the purpose of ascertaining whether they 
are in conformity with the contract. 

(2) Unless otherwise agreed, when the seller tenders delivery 
of goods to the buyer, he is bound, on request, to afford the 
buyer a reasonable opportunity of examining the goods for the 
purpose of ascertaining whether they are in conformity with 
the contract.” 


At first sight, the rule which applies specifically to sales by sample 
seems to have most ın common with section 34 (2), since they are 
both expressed as obligations on the part of the seller (for whose 
breach, presumably, damages could be claimed if the buyer could 
prove any resulting loss). It would therefore appear to be of 





27 [1949] 1 K.B. 254. 20 Tbhid. at p. 268. 

29 Soo Joe Lowe Food Products Co. Ltd. v. J. A. and P. Holland Ltd. [1954] 
2 Lloyd's Rep. 70. 

30 Ashington Piggeries Ltd. v. Christopher Hill Ltd. [1972] A.C. 441, 470; 
Toepfer ¥. Continental Grain Co. [1973] 1 Lloyd's Rep. 289, 294. - 
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importance that, whereas the duty under section 15 (2) (b) arises 
automatically, that under section 34 (2) does so only upon a 
request by the buyer. In practice, however, the buyer’s right of 
inspection has achieved legal relevance only as a condition prece- 
dent to his acceptance of the goods (whereby his right to reject 
them is lost) and to bis obligation to pay the price; this aspect of 
the matter falls more naturally under section 34 (1) where, of 
course, a request by the buyer is not necessary. 

Two other points of comparison between section 15 (2) (b) and 
section 34 are worthy of mention. In the first place, the buyer’s 
right of inspection in sales in general is tied to the delivery of the 
goods, whereas the provision applicable to sales by sample is not 
expressly so limited. In one of the cases upon which section 15 
(2) (b) was based, namely Lorymer v. Smith,” the defendant, who 
had agreed to buy two lots of wheat by sample, asked to see the 
bulk. The seller allowed him to inspect one lot but not the other, 
whereupon the buyer repudiated the contract. A few days later, 
the seller offered to let the buyer inspect the whole, and to make 
delivery of it, but this offer was rejected. It was held that the 
buyer’s action was justified in the circumstances, 

On the face of it, Lorymer v. Smith appears to suggest that a 
buyer by sample, but not any other kind of buyer, may demand to 
inspect the goods before the seller tenders delivery and, if this is 
refused, may justiflably repudiate the contract. It may well be, 
however, that this is limited to cases where, as in Lorymer v. Smith 
itself, the buyer has a right to demand immediate delivery of the 
goods; in such circumstances it seems reasonable that he should 
also have the right to examine them. 

The second point of distinction between the two statutory pro- 
visions is perhaps the more substantial. It had been held, both 
before and after the passing of the Sale of Goods Act 1893, that 
the right of a buyer to examine the goods might be excluded, either 
expressly or by implication, by the contract of sale.** Indeed, section 
34 (2), by its opening words: ‘‘ Unless otherwise agreed,” clearly 
envisaged this as a possibility and, while section 34 (1) contained 
no such phrase, this was never held to make any practical differ- 
ence. In 1973, however, legislation was introduced to control the 
use of exemption clauses in contracts for the sale of goods, and the 
1893 Act’s peculiarities of drafting, whereby section 15 appears 
with “ Conditions and Warranties,” while section 34 forms part of 
“Performance of the Contract,” quite accidentally created a new 





31 (1822) 1 B. & C. 1. 

33 It is restricted, for example, in cif. contracts, where the buyer must pay 
against tho documents and cannot insist upon first examining the goods: E. Clemens 
Horst & Co. v. Biddell Bros. [1912] A.C. 18; Polenghi Bros. v. Dried Muk Co. Ltd. 
(1904) 10 Com.Cas. 42. When the goods are delivered, however, they may be 
Inspected (and rejected): Kwei Tek Chao v. British Traders and Shippers Ltd. 
[1954] 2 Q.B. 459. 
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problem. Clearly, the provisions of the new section 55 ** applied to 
sales by sample under section 15, so that any contract term which 
sought to prevent a buyer from comparing the bulk with the sample 
would be void against a consumer and, in other cases, subject to 
the statutory test of fairness and reasonableness. Whether the same 
could be said of a term designed to avoid the operation of section 
34 was, however, open to considerable doubt. In so far as that 
section could be treated as a mere adjunct to the buyer’s right to 
reject goods for a breach of sections 13-15, it might be argued that 
an attempt to exclude it would fall, under section 55 (9), to be 
treated as a term restricting rights conferred by sections 13-15. 
If, however, the buyer wished to inspect the goods in order to see 
whether they conformed with an express term of the contract, or 
if he simply wished to claim damages for breach of section 34 (2), 
an exclusion clause would seem to fall well outside the ambit of 
section 55, 

The changes introduced by the 1973 Act, therefore, meant that 
a buyer by sample was slightly better protected against exemption 
clauses than one who bought in any other way. As a result of the 
more widespread controls on exemption clauses which were effected 
by the Unfair Contract Terms Act 1977, this distinction, although 
still visible, has achieved an even greater degree of subtlety. The 
position under this Act is that, once again, an attempt to exclude 
or restrict the operation of section 15 (2) (b) is yoid against a con- 
sumer; in other cases it must satisfy the statutory requirement of 
being fair and reasonable. As for a term which seeks to deprive a 
“non-sample ” buyer of his right of examination under section 34, 
the position is now more complicated than it was under the 1973 
Act. In the first place, if section 34 is treated as ancillary to sections 
13-15, any attempt to exclude its operation is undoubtedly caught 
by section 6 of the Unfair Contract Terms Act,** so as to be void 
against a consumer and otherwise subject to the ‘* reasonableness ” 
test. Secondly, if the buyer seeks to sue for breach of section 34 (2) 
itself, or if he alleges that an express term of the contract has been 
broken (and complains that he has not been allowed to inspect the 
goods to check their conformity) any clause on which the seller 
wishes to rely must be justified under section 3 **; as a result, it will 
be subject to the statutory test of reasonableness if either the buyer 
is a consumer or the contract of sale is made on the seller’s written 
standard terms. 


(c) Quality 
Under the doctrine of caveat emptor, the common law was for a 
long time reluctant to imply into contracts of sale any requirement 





33 As amended by the Supply of Goods (Implied Terms) Act 1973, s. 4. 

4 This ts because the exclusion or restriction of any right or remedy in respect 
of a llabiHty falls, under s. 13 (1) (b) of the Unfair Contract Terms Act, to bo 
treated as an exclusion or restriction of tho liability itself. 

35 In the latter case, this would again be by virtue of s. 13 (1) (b). 
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that the goods be of merchantable quality and, even when such 
implications began to be made, they would still be defeated by 
proof that the buyer had been given an opportunity to inspect the 
goods.** In the case of a sale by sample it could, of course, be 
assumed that the buyer would inspect the sample—that, after all, 
was its purpose—and he could not therefore complain of any defect 
in the bulk which a reasonable examination of the sample ought 
to reveal. As Willes J. put it in Mody v. Gregson *’: 


“A purchaser who buys by sample will still have to use due dili- 
gence to avail himself of all ordinary and usual means to 
ascertain the properties of that sample, and he will be equally 
bound by what he actually recognises in the sample, and by 
what he might by due diligence in the use of all ordinary and 
usual means have ascertained.” 


Section 15 (2) (c) of the Sale of Goods Act now provides: ‘‘ There 
is an implied condition that the goods will be free from any defect, 
rendering them unmerchantable, which would not be apparent on 
reasonable examination of the sample.” ** That this was regarded 
in its inception as merely part of a wider principle applicable to 
sales in general, is clear from the wording of the Sale of Goods 
Bill, which in 1892 sought to restrict the general condition of 
merchantable quality (contained in s. 14 (2)) to cases where: “the 
buyer has no opportunity of examining the goods.” As a result of 
an amendment introduced in the House of Commons, however, this 
limitation on the operation of section 14 (2) emerged in a narrower 
form: “Provided that if the buyer has examined the goods, there 
shall be no implied condition as regards defects which such exam- 
ination ought to have revealed.” Thus, whereas a buyer by sample 
could complain only of latent defects,** whether or not he inspected 
the sample, a buyer “by description” could complain of any 
defects except those which his actual examination (if any) ought to 
have brought to light.** 

The less generous treatment which the Sale of Goods Act affords 
to a buyer by sample does not, in this respect, seem unreasonable, 
for it can surely be expected that such a person will examine the 
sample; if he chooses not to do so, or does so carelessly, he takes 
upon himself the risk that defects will be overlooked. Perhaps 
because this principle is generally regarded as fair, or perhaps 





38 Seo Jones v. Just (1868) L.R. 3 Q.B. 197. 

37 (1868) L.R. 4 Ex. 49, 57. 

38 As to what constitutes a “reasonable examination,” see Heilbutt v. Hickson 
(1872) L.R. 7 C.P. 438; Drummond v. Van Ingen (1887) 12 App.Cas, 284; Godley 
v. Perry [1960] 1 W.L.R. 9. 

3® Including those which the sample is too small to reveal: Jurgensen v. F. E 
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because section 14 (2) in its original form applied only to sales “‘ by 
description ” (a category which has always been sharply contrasted 
with sales by sample in the judicial mind) & there appears to have 
been no case in which a disgruntled buyer by sample has attempted 
to claim under the wider provisions of section 14 (2). Were such an 
attempt to be made today, however, it might well prove successful, 
for section 14 (2) has been amended “* and now reads as follows: 


“ Where the seller sells goods in the course of a business, there 
is an implied condition that the goods supplied under the con- 
tract are of merchantable quality, except that there is no such 
condition— 

(a) as regards defects specifically drawn to the buyer’s atten- 
tion before the contract 1s made; or 

(b) if the buyer examines the goods before the contract is 
P as regards defects which that examination ought to 
rev LEd y 


Whatever may have been the intention of Parliament in 1893, 
the new wording of section 14 (2) does not in itself seem apt to 
exclude sales by sample from its sphere of operation. If they are 
included, the result is indeed an odd one, since it means that a 
buyer who does not inspect a sample, having deservedly lost his 
right to claim under section 15 (2) (c), may sue instead under the 
wider provisions of section 14 (2). Of the possible arguments which 
might be put forward in an effort to avoid this conclusion,“ the 
most convincing is perhaps that the Act, notwithstanding its piece- 
meal amendment, should still be read so far as possible as a con 
sistent whole.“ It cannot be denied, however, that an interpreta- 
tion of section 14 (2) which excludes sales by sample would be 
based upon the spirit of the law rather than its letter; it is by no 
means certain, therefore, that it would find favour in court. 

There seems, then, to be a distinct possibility that an action 
under section 14 (2) will lie as an alternative to one under section 
15 (2) (c). If this is in fact so, then the only remaining sphere of 
operation which is unique to the latter provision is the case where 
the seller is not selling goods “in the course of a business.” ** This 
would indeed be ironic, since the most likely reason for the absence 





41 See, for example, Joseph Travers & Sons Ltd. v. Longel Ltd. (1947) 64 TLR. 
150, 153, per Sellers J.; Boshali v. Allied Commerctal Exporters Ltd. (1961) 105 
S.J. 987, per Lord Guest. 

42 By the Supply of Goods (Implied Terms) Act 1973. 

43 e.g. that the specific mention of sales by sample in s. 13 moans that thoy 
are excluded by silence from s. 14; that a buyer is estopped under s 14 from 
denying that he has inspected a sample; (oven) that no conflict arises since, in the 
absence of inspection, the sale is not “ by sample ™ at alL 

44 See Canada Sugar Refining Co. v. R. [1898] A.C. 735, 741, per Lord Davey. 

45 There is one other theoretical possibility, although it is unlikely to arise in 
practice. A buyer who subjects a sample to a scrutiny closer than is reasonable (for 
example by putting tt under a microstope), but who docs not thereby discover 
defects which he ought to, might, it coukl be argued, lose his rights under s. 14 (2) 
but not under s 15 (2) (c). 
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of any restriction of section 15 (2) (c) ta business sales is that, in 
practice, private persons do not sell by sample. i 


1 


) 
4. CONCLUSION 


The burden of this article rests mainly upon two submissions, 
namely, that a “ description ” for the purposes of the sale of goods 
is apt to include the non-verbal kind which is inherent in the 
exhibition of a sample, and that section 14 (2) may well now apply 
to a salo by sample just as to any other kind of sale. If these are 
accepted, it appears that the “ special ” rules laid down by section 
15 (2), which are what identify sales by sample as a particular class, 
are reduced to the following two points. In the first place, while the 
right of a buyer to compare the bulk with a sample is closely 
analogous to his right to inspect the goods in general, the extent 
to which each of these rights may be excluded by the contract of 
sale is governed by slightly different rules. Second, it is only in the 
case of a sale by sample that a private seller may be held liable 
for supplying unmerchantable goods. ** 

It cannot seriously be suggested that these two principles are 
related to any underlying theory as to the nature of a sale by 
sample. They are, in truth, simply anomalies brought about by the 
erosive effects of fragmented law, reform, and their continued 
existence serves only to give this area of law an arbitrary, even 
whimsical, appearance. It is submitted that, unless the traditional 
(and useful) distinction between sample and description is to be 
revived, by the express removal of sales by sample from the ambit 
of section 14 (2), a rational code of law for the sale of goods would 
be better served by their abolition asa separate category. 


J. R. Murpocs * 








4* Except in the special circumstances envisaged by s. 14 (5) (private seller who 
sells by means of a business agent). 
* LL.B., Lecturer in Law in the University of Reading. 


N.S. TIMASHEFF’S SOCIOLOGY OF LAW 


INTRODUCTION 

AT the University of St. Petersburg in, the years preceding the 
October revolutiona group of students known as the “ Petrazitsky 
group” emerged. The leading members of this group were G. D. 
Gurvitch, P. A. Sorokin and N. S: Timasheff. All three may be 
considered as revisers of Petrazitsky’s jurisprudence, as well as 
leading sociologists in their own rights. The contemporary revival 
of interest in Petrazitsky’s jurisprudence is likely to produce a 
corresponding revival of interest in the major contributions to the 
sociology of law of his former students. 

Timasheff’s writings on the sociology of law span the period 
from 1916 to his death in 1970, and draw heavily from develop- 
ments in both the Continental and Anglo-American traditions. 
(After leaving Russia in 1921 he lived and worked in Germany, 
Czechoslovakia, France and the United States), Nearly as a 
matter of course, theoretical research in the sociology of law seems 
to demand at least one reference to Timasheff’s writings. However 
many of these references demonstrate a lack of understanding 
of what Timasheff’s sociology of law is. His approach was to analyse 
law solely in terms of fact, to create a thoroughgoing realistic 
theoretical model for the sociology of law. 

This article attempts to draw out the key points of Timasheff’s 
sociology of law, and to present a critique of them. Serious 
criticism is levelled at much of Timasheff’s analysis; however, one 
part of his theory is presented as being of continuing relevance 
to the development of the sociology of law, as a contribution to 
a social construction theory of law. 


JURISPRUDENTIAL BACKGROUND 


A number of contiguous themes appear in attempts to define or 
or analyse or describe law as a differentiated and/or distinguishable 
category and/or phenomenon. One of these themes is to include 
or exclude all of those closely related or peripheral “things ” + 
whose characteristics may be associated or dissociated in accor- 
dance with the particular theory advanced. Within the tradition of 
jurisprudential writings the central set of ideas subject to such tests 
are law and values. Hence an underlying theme of jurisprudence 
_ ig whether it is either feasible and/or desirable to offer a value-free 
definition of law. Positivism within jurisprudence offers a number 
of tenets among which are the propositions that there is no 
necessary connection between law and any given set of values, 





L Such a variety of descriptive notions are utilised in theorles dealing with these 
questions, that it is difficult to find an appropriate word or phrase, hence the 
, rather unhelpful and general word “ things.” 
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and, that the study of law is possible and, even desirable, apart 
from policy (value-based) considerations.? 

These propositions become confusing when applied to the theory 
of the jurist Hans Kelsen. His description of law locates law 
structurally within a series of interconnecting norms deriving their 

‘ validity from a basic norm as a part of a coercive order. Values 
of any kind are excluded, in the pursuit of an “ objective” purity 
of description, although the debate continues as to whether the 
basic norm is free from such imperfection.° However, law is 
described as normative: propositions of. an ‘‘ ought-kind.” The 
link between norms within the system is validity, not efficacy; 
the norms propose commands, permissions or authorisations * of 
what ought to be done, not what will occur. This sophisticated 
theory attacks what appear to be two paradoxical problems. Can 
law be described as value free? Yes. Can law be described in 
factual terms? No. Laws (in terms of their content) are not facts 
but norms (ought propositions), but such norms are value free. 
But if values can be excluded at this descriptive level, why 
cannot law be described outside ethical experience purely in real, 
behavioural, factual terms? Because, according to Kelsen, such 
attempted descriptions amount to definitions of society, not of 
law.* Law can be differentiated from values, from considerations 
within the scope of moral philosophy (first differentiation),* and 
social or psychological facts within the discipline of sociological 
investigation (second differentiation). 

The first differentiation is formulated by description of a legal 
normative order as a coercive normative order whose primary 
norms are stipulations to officials to impose sanctions. This 
contrasts, for example, with a religious normative order whose 
primary norms are directed to the general public and unconnected 
with or not necessarily dependant on any stipulation as to human 
enforcement. The second differentiation, of legal from social orders, 








2 For a useful account of the tenets of positivism, see H. L. A. Hart, “ Posl- 
tirim and the Separation of Law and Morals” (1958) 71 Harvard Law Review 


. Stone, “Mystery and Mystique of the Basic Norm” (1963) 26 MLR. 


reply seo H. Kelen, “ Profesor Stone and tho Pure Theory of Law” (1964-65) 
17 Stan.L.Rev. 1128-1157; and J. W. Harris, “ When and Why does the Grundnorm 
Change?” [1971] 29 CL.J. 103-133. 

4 Kelsen describes 


norms as “ought propositions ” A E EE 
“ directive ” classifications. 


5 H. Kelsen, General Theory of Law and State, translated by A. Wedberg (1945), 
pp. 24-29, 174-178; H. geen, “Zur Sociologie des Rechts” (1912) XXXIV, 
Archiy fur Sozialwissenschaft und Sozialpolitik 601-614 and “ Eine Grundlegung der 
Rechtssorlologie ” (1915) XXXIX, ibid. 839-876. 

¢ “ What distinguishes the legal order from all other social orders is the fact that 
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was formulated by Kelsen as a criticism of Petrazitsky.’ Timasheff 
represents Petrazitsky as arguing that the logic of’a coercive system 
involves an infinite regression from the person coerced back to 
the coercer, back to his coercer, etc., until one can no longer 
describe the acting individual as acting within a coercive system 
because such action will be impelled by other motives.* But, argues 
Kelsen, rules of law are not effective coercive assertions, they are ` 
rules providing sanctions. Even if the rule conferring validity 
within the order does not effectively coerce the application of 
the sanction, its content incorporates a coercive element.’ At this 
point the study of law as part of social reality and law as an 
identiflable and differentiated phenomenon (sociology of law and 
jurisprudence) part company. The tests of a sociological theory 
of law and that of a jurisprudential theory are thereby distinguish- 
able. The former depends on whether the theory adequately 
presents legal reality as a part of social reality (without miscon- 
struing either element), the latter is.a presentation of a differentiated 
or distinguishable reality per se (subject to one’s understanding of 
reality as wide enough to include the problematic notion of 
“normative facts ’’).*° In presenting the main trends of Timasheff’s 
sociology of law, the above argued basic distinction needs to be 
adhered to. For in defining law Timasheff is defining the social 
Teality of law and thereby postulating a specific relationship between 
sociology of law and jurisprudence. 

The following are the questions thdt will be dealt with in the 
course of this article: What distinction does Timasheff draw 
between sociology of law and jurisprudence; what methodological 
and theoretical premises does he employ; how does he analyse 
the major conceptual components of his sociology of law (namely 
law, power and ethics); what'is the relationship between his own 
theory and that of others (particularly those within the same 
tradition, namely Petrazitsky, Gurvitch and Sorokin) ™; and, thereby, 
what relationship between legal and social reality does he postulate? 
The major evaluative question to be considered is whether Tima- 
sheff’s sociology of law has anything significant to offer in terms 
of the continuing development of the sociology of law. 





T Ibid. p. 28. i 

8 N. S. Thnasheff, An Introduction to the Soctology of Law (hereinafter referred 
„to as “ Introduction ”) (1939, reprinted 1974), p. 264. 

* H Kolsen, op. cit. p. 29. 

10 For utfisation of notion of “ normativo facts,” see L. Petrazttuky, Law and 
Morality: Leon Petrantsky (translated by H. W. Babb, introduction by N. S. 
Timasheff, 1955), pp. 251-254 and many other references, for which see Index; 
G. Gurvitch, Sociology of Law (1947), p. 30; for critique of the feasibility of such a 
notion, seo N. S. Timasheff, “Law in Pareto’s Sociology” (1940) 46 American 


Lundstedt, Legal Thinking Revised (1956), Chap. L 
11 See B. Horvath, “ Timasheff and Lasting Merits of the Petrazttsky School ” 
(1971) 21 Osterreichische Zeitschrift für Offentlichs Recht 347-362, 
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SOCIOLOGY OF Law AND JURISPRUDENCE 
In “ What is ‘ Sociology of Law’? ” ™' Timasheff offers a definition 
of the sociology of law in terms of its relationship with juris- 
prudence.” Jurisprudence, he argues, is the study of the imposed 
norms of conduct in force in a given country. Such study may be 
analytic (involving explanation, elucidation, correlation and classifica- 
tion of norms of conduct), historical (analysis of the development of 
these norms) and/or comparative, or theoretical (studying the essence 
or unchangeable patterns of these norms).** His definition of the 
sociology of law is formulated in contradistinction to jurisprudence. 
“There is another actuality, closely related to these norms, 
but not studied in jurisprudence. This is human behavior in 
society, in so far as it is determined by these norms and in so 
far as it determines these norms or patterns of behavior.” = 


The interplay between law and human behaviour is the primary 
consideration of his sociology of law, and includes: how does law 
determine behaviour; what forces determine the making, change 
or repeal of legal norms; and, what relationships exist between 
legal phenomena and other social phenomena. 

These questions encompass what he suggests amounts to a 

‘ science,” ** namely sociology of law." This definition of the 
se of law leads Timasheff to construct distinct areas of 
operation for sociology of law and jurisprudence. Sociology of 
law as sociology amounts to a nomographic science,** jurisprudence 
an ideographic science.’* Sociology of law “...aims to discover 





18 (1937) 43 American Journal o] Socio 25 D5. 
13 In Chap. I of An Introduction to the Sociotogy Ol Law (0p cf) ue fomo 
derived 


pp. 23-25, 
15 Ibid. p. 226. 


important. 
thon within the socio of law has more general social philosophical and 
logical roots (see, , G. D. Gorvitch, Placa Do Serial (932) and fa 
many ways predates the Argio-Amerioan developments. Second, it indicates that 
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graphic developed 
(1945) 6 The American Catholic Soctological Review 169-176. 
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‘laws’ of a scientific nature concerning society in its relation to 
law,” ** and Timasheff uses “laws” here to mean descriptions of 
“ causal connections between phenomena.” ** Jurisprudence’s main 
task is to find out “the logical interdependence between various 
individual norms . . .logical analysis is therefore its chief method.” ™ 
` In this way, he conceives of sociology of law and jurisprudence 
as complementary, but separate, disciplines,” although he admits 
that complete isolation of the two is neither absolutely possible, 
nor desirable.*4 In further illustrating the differences between 
these two disciplines, he disputes attempts to encapsulate the one 
in the other. In doing so he takes issue with Kelsen’s (reputed) * 
denial of the possibility of a sociology of law as opposed to juris- ` 
prudence,** on the one hand, and Ehrlich’s attempt to incorporate 
sociology of law into jurisprudence," and Gurvitch’s attempt to 
incorporate the philosophy of law into sociology of law** on the 
other. 

Relying on neo-Kantian dualistic notions, the possibility of socio- 
logical (causal-functional, ontological) study of law conceived of as 
normative (axiological), has been questioned.”* Timasheff quotes 
Kelsen as arguing: “ A sociological concept of law is just as 
impossible as a mathematical concept of a biological phenomenon 

an ethical concept of the physical phenomenon of the freely 
falling body.” ** Timasheff’s response is that even though the content 
of legal norms may only be studied normatively (ie. within a 
structured system equivalent to a system of values): “.. . yet 
values do act on the lives of mankind, determining their behaviour; 


3° Ibid. p. 19, and “ What fs ‘ Sociology of Law '?”, op. cit. p. 227. 

21 “ Introduction,” op. cit. p. 19. 

233 "“ What is ‘ Sociology of Law 7”, op. cit. p. 226. 

33 Ibid. p. 235. 

nm “Introduction,” op. dt. p. 29. 

35 See note 30. 

28 “ Introduction,” op. eft. pp. 21-23. 

37 Ibid. pp. 25-29. 

ae N. S. Tumasheff, ‘ Fundamental Problems of the Sociology of Law” (1941) 
2 The American Catholic Sociological Review 235. Thmasheff’s general cvaluation 
of Gurvitch can be found in “ Gurvitch’s Philosophy of Social Law” (1942) 17 
Thought 109-722. 

29 Namely the feasibility of anything but a normative study of law. This relates 
back to Hume’s analysis of the logical gulf between “is statements” and “ ought 


derivations in the world of actuality can be based on directive or evaluative 
normative statements, thereby, no sodal ovens can be rhown loskaly ey 
t e lr aa oga Do ight De argued mal the pervasiveness of this 
methodological problem is tho underlying reason for many of the unsatisfactory 
attempts to create a sociology of law. 

30 “Introduction,” op. cit. p., 22, Thmasheff’s translation is from H Kolen, 
“Eine Grundlegung der Rechtssoziologis,” op. ctt. p. 876. It is important that this 
quote should not be seen as representative of Kelsen’s general attitude to the 


discussos law; his 

law, pp. 171-178. Again, in “Fundamental Problems of the Sociology of Law,” 
op. cit. p. 233, Thnasheff makes the same implication against Kelsen, relying on the 
same limited sources. ' 
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thus values are forces and forces are the main object of causal 
study. Law is an actuality.” °! Of course this conclusion begs the 
questions as to how such values (Le. legal norms) become part of 
social reality, in what senses and ways they are represented in 
behavioural patterns, and, how generalised “ laws ” of a causal kind 
can be formulated to describe the interaction involved.** It is signifi- 
cant that, in formulating the sociology of law as a plausible disci- 
pline, and having arrived at a view of how it complements 
jurisprudence, Timasheff in fact comes very close to Kelsen’s treat- 
ment which he attempts to criticise. This is most apparent in 
Timasheff’s variance from Ehrlich’s formulation of law as “ living 
law ” *? whereby, from a sociological standpoint based on the real 
determinants of human conduct and organisation, posited legal 
provisions are only considered to be part of law to the extent that, 
together with other norms, they are actually effective. Timasheff 
disputes this attempt to integrate sociology into jurisprudence, for, he 
argues, such a view substitutes jurisprudence for social science in 
general: “To study legal acts without reference to law means to 
study biology, politics, economics et cetera.”** Kelsen argues 
similarly: 
“Only by referring the human behavior to law as a system of 
valid norms, to law as defined by normative jurisprudence, is 
sociological jurisprudence able to delimit its specific object from 
that of general sociology; only by this reference is it possible to 
distinguish sociologically between the phenomenon of legal and 
the phenomenon of illegal behavior, between the State and a 
gang of racketeers,”” * 


Both Timasheff (the sociologist) and Kelsen (the jurist) thereby 
separate sociology of law and jurisprudence, and specifically con- 
clude that the sociological study of law is dependent on an initial 
description and analysis of legal norms by jurisprudence; substan- 
tially elevating jurisprudence to a position of primacy. This, how- 
ever, raises the question whether philosophy of law (as one branch 
of jurisprudence) must be incorporated into sociology of law. 
Timasheff argues that philosophy of law _(“ the integration of legal 
phenomena into an entity . . .””)** is not a scientific discipline, its 
basic method being intuitive and its presenting knowledge non- 
verifiable. He sees that some questions within the philosophy of 
law may, with progress, be reformulated as susceptible to scientific 
analysis (hence within sociology of law), but its main questions 





31 “ Introduction,” op. cit. p. 22; and “ Fundamental Problems of the Sociology 
of Law,” op. cit. pp. 22-23. 

33 s answers to these questions are discussed later fn this article. 

33 Ehrlich, Fundamental Principles of tha Sociololgy of Law, translated by W. L. 
Moll (1936), especially Chap. XXI; E. Ehrlich, “The Sociology of Law” (1922) 
XXXVI Har.L.Rev. 130-145. 

H “ Introduction,” op. cit. p. 26. 

35 General Theory of Law and State, op. cit. p. 177. 

36 “ Introduction,” op. cit. p. 29. 
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relating to the ends of law are evaluative and outside the area of 
sociology of law (subject to the ends being given). This view seems 
to conflict with Gurvitch’s sociology of law.” For Gurvitch, the 
relationship between philosophy of law and sociology of law is 
predetermined by his view of the relationship between philosophy 
and science, particularly centering on the same ingredient of reality. 
Gurvitch’s method: is that of phenomenological reduction.* Such 
phenomenological reduction is often explicitly, but necessarily 
implicitly in opposition to the approach of sociology as a science. 
In effect it broadens the categorisation of “‘ reality ” so that any 
statement incorporating “ reality ” is held to include a concept of 
reality or, in other terms, to include both distinct epistemological 
and ontological positions.** Gurvitch’s variant of phenomenological 
reduction makes it impossible to isolate legal reality from social 
reality, both being subject to the same philosophic scheme. Hence, 
to Gurvitch, philosophy of law is an inevitable corollary to sociology 
of law. However, although Timasheff’s and Gurvitch’s backgrounds 
are similar,“* they diverge over sociological theory and therefore 
over sociology of law. Timasheff simply does not accept Gurvitch’s 
phenomenological position, and clearly demarcates philosophy and 
sociology of law.“ “ The sociology of law will procure the best 
means to the ends; but ultimate ends will forever depend on philo- 
sophical, and not on scientific considerations.” “ 

Again it should be stressed that Timasheff sees the sociology of 
law as separate from jurisprudence and ‘philosophy of law, as 
scientific, as based on casual-functional analysis and as being con- 
cerned with the actuality of the determination of behaviour by 
legal norms. Whether such a set of propositions is tenable depends 
on the way in which he works them through. Nevertheless, his 
rather dogmatic statements about the scope and nature of these 
related disciplines have a general justification within his socio- 
logical theory, and conception of sociology. He seemed to take a 
synthetic approach to sociological theories, predetermined by his 
goal of the integration of sociological theory into a body of know- | 
ledge of empiric generalisations amounting to theoretical propo- 
sitions.** As a facility to this end, clarity in defining concepts in 
Re ee eR a a a 

37 G. Gurvitch, “ Major Tasks of the Sociology of Law” (1941) 6 Journal of 
Social Philosophy 197-215; G. Gnurvitch, Sociology of Law (1947), especially pp. 
3 See P. Boeserman, Dialectical Sociology (1968), especially Chap. IV. 

39 Seo, generally, R. M. Zaner, The Way of Phenomenology (1970); M. Natanson, 
The Journeying Self (1970). 

4° Particularly their juristic training under Petrazitsky, thelr emigratlons from 


Rusia (although at different times) following the events of 1917-18, thelr developing 
interests In sociological theory and sociology of law and their early academic posts 
41 The plausibility of Timasheff's stance will be discussed lator in this article. 

42 “Introduction,” op. cit. p. 30. 

43 See especially, “Definitions in the Social Sciences” (1957) 53 American 
Journal of Sociology pp. 201-209. For an account of himself, sce N. S. Timasheff and 
G. A. Theodorson, Soctological Theory! Its Nature and Growth (4th ed., 1976), pp. 
333-339. 
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concrete terms, was invaluable. If one accepts the plausibility of his 
goal, the practicality of going about his task in the way he does 
becomes apparent. It is still noticeable that a consistent effort is 
often not made, within the sociology of law, to distinguish descrip- 
tive, explanatory and evaluative research and findings. On the other 
hand it is, perhaps, unreal to propose these sort of distinctions. As 
has already been demonstrated, a phenomenological stance towards 
the sociology of law, or an ethnomethodological one, would find 
such elemental distinctions implausible, indeed, those attempted 
distinctions would themselves become objects of study.“ 

As part of appraising Timasheff’s definition of law (in terms of 
his sociology of law) his major theoretical and. methodological 
‘preferences will be evaluated. Timasheff sees law as a social 
phenomenon ** determined by the primary elements of ethics and 
power; “* he analyses its function as “that of imposing norms of 
conduct or patterns of social behaviour on the individual will ”; «’ 
he asserts that “ the conformity of human behaviour to legal pre- 
cepts, is not a postulate, not a desire of well-intentioned individuals, 
but a fact of social life.” * These three basic contentions which 
underpin his sociology of law will be looked at. 


Law AS A SOCIAL PHENOMENON DETERMINED BY ETHICS AND POWER 


Timasheff’s argument is developed as follows. “Law is a cultural 
force ” “* and united in the social phenomenon of law are ethics 
and power. Ethical norms of conduct are not imposed exclusively 
by law, just as social power is not organised exclusively to dominate 
individuals by means of law. The relation between law, ethics and 
power is such that, where ethics and power overlap “the over- 
lapping section is law.” "° He develops this approach to law by 
diagnosing the role of social co-ordination. The imposition on or 
recognition by individuals of patterns of conduct produces social 
co-ordination. 
“It is obvious that law is one of the instruments of social 
coordination and that therefore legal order is a part of social 
order. . It is equally obvious that cee order does not form 
the totality of social order.” ** 








44 Le. the use of resource as topic, see generally H. Garfinkel, Studies in Ethno- 
methodology (Prentice- Englewood Cliffs, 1967). 
45 Seo N Cera Ge ee Soch] ” tn Readings in Juris- 


that the corresponding conduct ‘ ought to be.’” T Introduction.” op. cit. pp. 16-17. 
47 “ What fs ‘ Soclology of Law °”, op. at. p. 225. 

48 “The Sociological Place of Law” (1938) 44 American Journal of Sociology 
206. N.B. This article ts redrafted as Chap. 1 of “ Introduction.” 

40 “ What Is ‘ Sociology of Law ?”, op. cit. p. 225. 

50 Ibid. p. 231. 

51 “ Introduction,” op. ctt. p. 10. 
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Timasheff describes four possible types of social co-ordination. 
Ethical co-ordination (rules socially approved of) as opposed to 
non-ethical co-ordination (rules generally disapproved of by the 
social group); imperative co-ordination (rules imposed by centralised 
force) as opposed to non-imperative co-ordination (rules imposed by 
equal interaction of group members). Four logical types emerge: 
“ (a) non-ethical and non-imperative, (b) ethical but non-imperative, 
(c) imperative but non-ethical, and (d) ethical and imperative.” ” 
The first type is an impossibility in social terms. The second emerges 
through custom and social morals, and is dependent on some notion 
of group conviction. The third is enforced by despotic government 
and is reliant on certdin conditions of monopoly of power. The 
fourth is created by law, thus giving the dual character to law of 
ethical and imperative: 
“ At the same time legal patterns of conduct are supported by 
centralised power and its coordinating activity and not merely 
the mutual social interaction which produces and re-inforces 
the ethical group conviction.” ** 

Before evaluating this treatment, it may be useful to look closer 
at one of the elements, namely power,"* to see what model of 
inquiry he is utilising. Legalistic discursions on power, he argues, 
although useful, tend not to explain: ` 

“how the state and personal or collective dominators actually 
exercise their power. . . . In this connection, only the will to 
dominate has been studied; the readiness to obey has been 
neglected . . . such procedure was necessarily valueless for 
causal explanation of the actual power phenomenon.” ** 


Some of the words he uses, namely “ actually,” “ causal,” “ explana- 
tion” and “ actual’? demonstrate his methodological commitment 
to a “scientific” model of sociological inquiry. To ask questions 
about the two-way character of the power relationship, namely 
dominance and submission, active and passive roles and dispositions, 
does lead him into questions concerning individual or group cons- 
ciousnesses, or psyches. But rather than abandon his model he 
attempts to orientate these questions to the demonstrable, or 
observable,** to behaviouristic explanations, to the actual, that 
which may be verified as cause and/or effect. He argues that the 
central problem of the actuality of the power phenomenon can be 





53 “ The Sociological Place of Law,” op. cit. p. 214, 
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resolved by “an expression of the power phenomenon in simple 
and well known types of behaviour.” *’ Consciousness of power 
relationships transform themselves into “an active expression of 
dominance-submission under proper conditions.” ** This “ active 
expression ” is the behaviour that ensues. He refutes theories that 
attempt to understand systems of power (and, for that matter, 
legal systems) as merely the:sum total of subjective attitudes or 
representations," by allying the various attitudes of those in power 
or subject to power to the “objective” facts of particular 
behaviours. Having so characterised power systems he is able to 
formulate general theoretical propositions ** (e.g. “ Well developed 
power systems are much more frequent in societies with advanced 
differentiation than in primitive societies.‘ Complex power systems 
are able to carry on higher social functions.”)* The reasoning 
adopted proposes a correlation between the social phenomenon of 
power and certain observable behaviour through tendencies derived 
from states of conciousnesses. In this reasoning, the actuality of 
power has become “ objectivised,” and concluding theoretical pro- 
positions between sets of social facts have become available for 
hypothesis and verification. 

Behaviourism in sociology and social psychology may take a 
number of different forms. The form adopted by Timasheff appears 
to be a reaction to that of his teacher, Petrazitsky. Petrazitsky’s 
basic method for “ studying legal phenomena as real phenomena ” *? 
was: “The introspective method—simple and experimental ‘ self- 
knowledge ’—is the sole means of observation, and of the immediate 
and reliable cognition and study of legal and moral phenomena.” “ 
Such an approach leads Petrazitsky to the claim that ideal patterns 
(which to him include law) are merely imaginary,“ or as Hager- 
strom, puts it “ mystical forces and bonds,” ** or in Olivecrona’s 
analysis of legal rules “ideas of imaginary actions by people in 
imaginary situations.” *’ Timasheff disputes these positions by 
arguing that: 

“ Such propositions may be empirically refuted if it is found 

that the acceptance for guidance of legal patterns is equivalent 

to the formation, in numerous persons, of standardized beha- 

vior noose (habits) corresponding to the demands of 
W. 


37 “The Power Phenomenon,” op. cit. p. 500. s Ibid. p. 502, 
59 And thereby breaks with the psychological tradition of his teacher Petrazitsky. 
See B. Horvath, “ Timasheff and Lasting Merits of the Potrexitsky School,” op. cit. 





61 “ The Power Phenomenon,” op. cit. p. 509. 

*3 Law and Morality: Leon Petrazitsky, op. cit. p. 17. 

64 Ibid. p. 14. es Ibid. Chap. Il. 

** A. Hagerstrom, Inquiries into the Nature of Law and Morals (translated by 
C. D. Broad, 1953), p. 16. 

t7 K, Olivecrona, Law as Fact (1st ed., 1939), p. 29. 

*s “ Fundamental Problems of the Sociology of Law,” op. cit. p. 242. Mead has 
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Does Timasheff’s behaviouristic social explanation of law include 
an appreciation of “ the inner experience ” of individuals, or, does it 
misconstrue such experience? In postulating a relationship between 
law and imposed unifled patterns of behaviour," law as a combina- 
tion of ethics and power, and law as a social co-ordinator, he is led 
to an analysis which associates ‘‘ normal behaviour ” with the ideal 
behaviour and the patterns of obligation that law imposes, Hence, 
all behaviour not in conformity with legal norms he defines as 
“abnormal behavior.” Further, “the process of imposing 
behavior patterns is social co-ordination, and the result of co- 
ordination is social order.” "! It can be suggested that this anaylsis 
misconstrues the relationship between law and behaviour, and, in 
its logical developments can be seen to be inaccurate. Also, that in 
some ways his logic is predetermined by his classification of law as 
ethico-imperative co-ordination, which is evidence of a theoretical 
approach to “ order” which is based on the assumption that order, 
to be order, must be “ good ” order. 

The argument that the behaviour patterns that the law imposes 
will produce either social co-ordination, or social order, can be 
strongly contested. For that argument allows no place for the 
possibility that the law may, by preferring one alternative to 
another, be socially divisive; nor that, by issuing inconsistent direct- 
tives, it may produce confusion and thereby social tension. To take 
the example of race relations legislation in Great Britain: the 
various enactments adopted to deal with the question of relations 
between groups of different races could be shown to have imposed, 
in some ways, patterns of behaviour of a divisive rather than co- 
ordinating nature. In 1968, the Immigration Act, s. 1, had the 
practical impact of authorising immigration officials to act in a 
racially prejudiced way; the Race Relations Act 1968, s. 2, com- 
manded them not to discriminate in the execution of their duties. 
Although the normative content of various enactments might not 
conflict and by technical reasoning may always be interepreted as 
not conflicting, the resultant social behaviour is by no means 
guaranteed to participate in creating social co-ordination or social 
order, 

Other even more striking examples of this effect are laws which 
impose greater burdens on one section of the population than another 
or burdens on one section for the benefit of another section.” It 
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would certainly be difficult to argue that the various attempts to 
legislate in the field of industrial relations in Great Britain recently 
have, in fact, produced order. One possible conclusion might be, 
that if they were obeyed they might produce order. This is pro- 
posing no more than that obedience to law is the basis of social 
order, and even that is a large assumption which many would not 
accept. So, to analyse behaviour in conformity with legal norms as 
“normal behaviour” and that not in conformity as,“ abnormal 
behaviour,” is to deduce a generalisation which is inappropriate 
and can thus have little, if any, explanatory value. The imposition 
by a government of laws not in conformity with the mores of the 
population, or a significant part of the population, has repeatedly 
been shown to be a relatively ineffective use of such laws. There is 
little doubt that in certain well-documented cases™ the normal 
behaviour patterns were contrary to the normative patterns incor- 
porated in the legal provisions. One would have to give the phrases 
“normal behaviour” and “abnormal behaviour” unacceptable 
meanings for them to cover these cases. Even the more apposite 
phrase “ deviant behaviour ” is invalid in cases where the attempted 
imposition of laws is in direct contradiction to socio-ethical con- 
victions and the behaviour patterns of the bulk of the population. 
Such an analysis is misleading. It relies on a behaviouristic attempt 
to account for the reality of legal phenomena without seriously 
confronting the question of how disposition or attitude to legal 
norms determines that behaviour. The drawbacks associated with 
such a perspective are pointed out by Schutz’s arguments” that: 
those who behave in the same way may give different meanings to 
their actions; intentional inaction (that which the observer has no 
means of perceiving) is as much part of social reality as intentional 
action; and, particularly: i 
“| .. the postulate of sensory observation of overt human 
behavior es as a model a particular and relatively small 
sector of the social world, namely, situations in which the 
acting individual is given to the observer in what is commonly 
called a face-to-face relationship. But there are many other 
dimensions of the social world in which situations of this kind 
do not prevail. .. . If I read an editorial stating that France 
fears the rearmament of Germany, I know perfectly well what 
this statement means without knowing the editorialist and even 
without knowing a Frenchman or a German, let alone without 
observing their overt behavior.” ™ 








subject in Bakke’s case, See review by R. Dworkin, “ The Bakke Decision: Did it 
Decide Anything,” The New York Review of Books, Vol. 25, No. 13 (1978), pp. 20-25; 
but see his carier review “ Why Bakke hns no Case,” The New York Review of 
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Schutz’s criticisms are even more generally applicable to Timasheff, 
in that he presents a critique of the “ scientific ” school of sociology 
within which Timasheff falls."* Timasheff presents his sociology 
of law modelled on the plausibility of gaining knowledge of the 
actions of men: “on the evidence supplied by their overt -behavior 
just as it is ae to discover and know the atomic constitution 
of water on the evidence supplied by the physical and chemical 
behaviour of that substance.”'’ To this extent he purports to 
achieve objective explanation where there is none." Indeed, he 
claims that: “ The sociology of law is the only science which might 
discover objective and not purely subjective and conjectural limits 
for the phenomenon of law.” In this he overestimates the 
potential of sociology, and underestimates the limitations of 
bebaviouristic explanation. However, even though his tendency 
is towards behaviourism as an explanative model, he never totally 
discards Petrazitsky’s introspection model, nor the symbolic charac- 
ter or social meaningfulness of behaviour associated with law.** 
Indeed there are seeds in his later writings that suggest that he 
no longer accepted as nearly natural, that human beings do conform 
their behaviour to legal norms, but made that problematic opera- 
tion the focal point of his interest. It is being suggested that 
Timasheff’s sociology of law emerges from the manifest lack of 
sophistication with which traditional jurisprudence attempted to 
appreciate law as a social phenomenon, took a distinctively dog- 
matic sociological turn, presenting an idealistic and programmatic 
picture in his Introduction to the Sociology of Law, only to dis- 
solve into its elements by paying more acute attention to law’s 
apparent reality and the enterprise of creating its reality, later in 
his life. It may be that the sociology of law, as sociology, is today 
running a similar course. If this is the case that the picture 
remains blurred despite attention to many of the details, it may be 
that we should change channels; or, that what sociology makes 
available to the study of Jaw cannot of itself account for legal 
reality as a part of social reality. 

That Timasheff was concerned with order is clear from a cur- 
sory reading of his writings but, as already suggested, the nature 





Te As argned earher. 17 A. Schuty, op. cit. p. 51. 
within sociology. See D 
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1% “ What is ‘ Sociology of Law ?”, op. cit. p. 234, 
80 “ Introduction,” op. cit. pp. 32-41. 

41 Bepecially “The Socia! Reality of Ideal Patterns” (1944) 3 Journal of Legal 
and Political Sociology 66-83. 
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of social order which he describes suggests the coexistence of order 
and “good” order, as somehow implicit within each other. This 
becomes apparent in the course of his book “ An Introduction 
to the Sociology of Law,” especially in its Part IV. He promotes 
arguments developing two central propositions. First, that legal 
rules are both recognised and obeyed by those subject to them. 
For example, he asserts that non-violation of legal rules is 
achieved through processes within social groups, not merely through 
the activity of power centres.*? Secondly, that legal rules are recog- 
nised and supported by those in power, which includes the idea 
of “‘self-limitation” whereby: “If the fact of self-limitation 
disappears the legal structure is broken either in its entirety, if 
the power center has emancipated itself completely from the bonds 
of ethics, or in part...” ** A number of theoretical undercurrents 
are present in these propositions. His classification of social group 
is naturalistic and not subdivided into conflicting units. In this 
sense, his notion of social group is self-organised around a con- 
census, a social equilibrium: that equilibrium is supported, but 
not created by the state. His notion is underpinned with evaluative 
precepts. Rheinstein argued that the broad meaning that Timasheff 
gives to the term “ethics,” in defining law as ethico-imperative 
co-ordination, is: “ caused by a desire of the author to withhold 
the euphonious epitheton ‘law’ from the revolutionary commands 
of the Bolsheviki and other ‘ despotic ’ regimes.” * These criticisms 
have been disputed by Timasheff.“ He claims that “ no legal system 
has ever existed in which at least a large part of the fundamental 
rules would not have been directly recognised by large numbers 
of citizens as conducive to the common good.” ** In accordance 
with this claim he continued to hold to the view that social 
reality demonstrates an “ethical substructure of law,” *’ and that 
the commands of despotic rulers, even though they may create 
order, do not create that social co-ordination “‘ which usually is 
called law.” ** This limited defence is hardly convincing. However, 
‘it points to a crucial problem which the sociology of law must 
face up to. The problem centres around a classification of law 


83 “ Introduction,” op. cit. pp. 245-259, 

88 Ibid. p. 259. 

4 M. Rheinstein, “ Two Recent Books on Sociology of Law ” (1940-41) 51 Ethics 
220. In fact, Rheinstein secs the whole of Timasheff’s book “as an attempt to prove 
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as a set of normative propositions, whose complex functions ** are 
such that merely studying the effects of the organisation of force 
(i.e. sanctions) which attempt to ensure some degree of effective- 
ness, will leave a large part of law’s social reality unconsidered. 
For, even if the over-riding scheme for law was considered’ to 
be the exercise of power, within the parameters of such an exer- 
cise lie a range of functions inexplicable purely in terms of 
centralised coercion. In these terms, classification of law’s effects 
as ethico-imperative has much to commend it. However, such a 
classification can easily transform the object of the study into 
validation rather than description. These arguments can now be 
followed up by considering Timasheff’s two farther contentions. 


Law’s FUNCTION AS THE IMPOSITION OF PATTERNS OF SOCIAL 
BEHAVIOUR ON THE INDIVIDUAL WILL 


Timasheff presents a consistent picture of the coalescence of the 
social behaviour of human beings and the models of conduct con- 
sidered by them to govern their behaviour ** in all societies."* In 
his sociology of law he describes’ this coalescence as an actuality 
and sees law (with other social forces) as functioning towards such 
an achievement. Uniformity is a product of legal rules, uniformity 
both in behaviour and in sentiment within social groups. His 
hypothesis which facilitates such an argument is that “similar 
conditions acting on men of essentially similar nature produce 
similar effects,” "° Legal uniformity as an “ imposed ” uniformity 
thereby emerges in social life. There are a number of distinctive 
traits to his analysis of law’s functioning in these terms. 

He, clearly aligns himself with the view that regulatory norms 
can be imposed on individuals’ wills. Such a view coincides with 
those who see law as a primary social educator.** It rests on a set 
of interactions of a stimuliresponse, active-passive character 
which Petrazitaky described.’ In ‘dealing with the mechanism of 
control through legal rules Timasheff departs from Petrazitsky. 
Timasheff emphasised the role of enforcement through political 
organisation, which Petrazitsky tends to discount, because of his 
(Petrazitsky’s) insistence that “legal facts” can only be under- . 
stood as “ mental events’’.** However, such a departure does 
not preclude Timasheff from an inquiry into how the means of 
social control “actually produce uniformities in buman con- 
a 


89 See Y. Dror, “ Prolegomenon to a Social Study of Law” (1960) 13 Journal of 
Legal Education 132. ~ 

se Such “ models af conduct” are the basis of his definition of “ ethics.” 

#1 See his application of this to “ primitive ” societies or “ carly” societies, “ Law 
as a Social! Phenomenon,” op. cit. 

92 “Introduction,” op. cit, p. 6; “ The Sociological Place of Law,” op. cit. p 
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duct,” ** which inquiry is primarily socio-psychological. He presents 
an account of the conditions under which “ ideal patterns ” (which 
include legal regulations)” become a part of “ social reality,” 
namely when: “among the members of the social group, speci- 
fled ‘reactive tendencies’ or ‘readinesses to behave’ have been 
formed and have not been destroyed by subsequent processes 
running in the opposite direction.” ** Under these conditions he 
postulates a relationship between learned behaviour tendencies 
and legal norms. Within this relationship are the seeds of an 
understanding of the structural conditions necessary for the trans- 
formation of ideal regulatory patterns into real societal regulation. 
The role of force might, in these terms, be seen to be only one of 
the pre-conditioning characteristics of legal enterprise. All such 
preconditioning characteristics prepare for the “ internalisation ” 
of legal normative standards as standards of behaviour on which 
law ultimately rests. Timasheff suggests that: 
“The social reality of ideal patterns forming the system of 
societal regulation consists in the existence, in the members of 
the corresponding group (or at least in many of them) of stan- 
dardized and therefore practically identical reactive tendencies, 
inducing them to respond in a stereo-typed way to specific 
situations.” ** : 
Full understanding of such a proposition would amount to an 
advance in the sociology of law. 


THE CONFORMITY OF HUMAN BEHAVIOUR TO LEGAL PRECEPTS 
AS A Facr OF SoctaL LIFE 
Jerome Hall proposed that : 

“ The basic hypothesis upon which a sociology of law rests is 
that rules are potent conditioning factors as regards the con- 
duct both of lay population and officials—that rules make a 
difference that is ‘sufficient’ in degree and importance to 
engage serious intellectual interest.” ! 

Timasheff responded that: “ In actuality the proposition is more 


than a ‘basic hypothesis’: it is the statement of an observable 
fact.” * Timasheff here presents -a relationship between law and 





96 “The Social Reality of Ideal Patterns,” op. cit. p. 71. 

*7 It is tmportant to note thet although he still holds the view that law is ethico- 
imperative coordination, in this later article (ibtd.) he describes why he used the term 
“ ethics ” (note 1) and in so doing implies a significant alteration in fts meaning for 
him. Ethics is designated as equivalent to a reflective “standard of right,” a 
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social behaviour whereby the sociological study of social behaviour 
is equivalent to the sociological study of legal norms. What 
obscures this appearance is nothing more than the different modes 
of presentation of these two studies. The context of both studies 
is the same, only the form in which they appear is distinct. But, 
is Timasheff right, can such a statement of fact be supported? 
Or is Hall’s basic hypothesis a more accurate relational state- 
ment? * 

Timasheff’s claim rests on a number of distinctions. First, a 
distinction between “ the legal and pre-legal stages in the develop- 
ment of society.” 4 So, whereas there may be “ societal regulation 
of behaviour in primitive society,” this is not legal regulation 
which requires “The imposition of patterns by active power 
centres.” © This view of the modernism of legal regulation‘ is 
self-supporting, in the sense that the type of function which, 
according to Timasheff, law is supposed to perform, probably 
requires those institutional arrangements associated with the 
modern state. Secondly, it presents a methodological distinction 
of a distinctly jurist kind. It can be argued that law claims to 
determine the quality of all behaviour by disallowing some 
behaviour and permitting other behaviour. Its claim is one of all 
pervasiveness.” One is legally entitled to do any act not forbidden 
by the law. From this conceptual premise the deduction may be 
made that behaviour not conforming to legal precepts is pert of 
the actuality of the conformity of behaviour to law. It relies, 
however, on cognisance of legal precepts by the population at 
large. One can see how Timasheff arrives at such a view. In 
defining law as ethico-imperative, and thereby as supported within 
the social network or culture of the group, he has implied some 
degree of cognition on the part of the population at large. In this 
way illegal behaviour is “ abnormal behaviour ” and legal behaviour 
“normal behaviour.” * So, he argues: “At the periphery of 
social order are acts carried out with the intention of avoiding 
imposed patterns; but acts incompatible with established patterns 
no longer belong to the social order.” ° It has already been argued 
that Timasheff’s definition of law as ethico-imperative may be 
doubted, and-thereby his analysis of the actuality of the deter- 
mination of human behaviour by legal precepts. In addition the 
consensual model adopted by him, grounding law in culture in 
advanced societies is questionable. It is ironical how close it is 





3 Seo, on this dispute, J. Stone, Social Dimensions of Law and Justice (1966), p. 
67, note 240. 
“Law as a Social Phenomenon,” op. cit. p, 872. 

5 Ibid. p. 872. 

€ See “The Social Reality of Ideal Patterns,” op. cit. pp. 66-67. For a contrary 
view, so e.g. B. Malinowski, Crime and Custom in Savage’ Society (1926); B. A. 
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ultimately, to Gurvitch’s phenomenological reduction of law to 
a societal neotic mind.’* It falls within the continental tradition 
of legal philosophy which has attempted to understand law in 
terms of some overriding common set of values.” However, the 
piecemeal nature of legislative programmes in western societies, 
the complexities of pressure group interaction behind legal changes, 
the bolstering up of the structural conditions of capitalist econo- 
mies, all belie this over-generalised relationship between law and 
behaviour. It is particularly inappropriate to the legal regulation 
of property in capitalist societies. The typology of Timasheff’s 
theory would seem to be most easily applicable to criminal legis- 
lation. However, the law relating to the criminal deprivation of 
others’ property has become exceedingly complex, not easily 
publicisable, by no means universally known, understood or 
grounded in group conviction.** The case which Timasheff attempts 
to present, namely that in advanced societies the conformity of 
human behaviour to legal precepts is a fact of social life, cannot 
be verified by the evidence he presents. Nor, for that matter, 
is it potentially veriflable. Law is an ought statement, it is a 
set of normative ideas which exist in the heads of those who 
make, apply or feel obligated to them. Behaviour or regularity 
is a matter of fact, but you cannot derive that behaviour (that 
fact) from a law (that norm), the fact and the norm are mutually 
non-logically derivative. Equally, in logical terms, the fact that 
a sanction will be applied is not derivative from the legal norm 
that it ought to be applied. Can it logically be deduced, or can 
it be explained as an effect, that someone acted in a particular 
way because of a particular law (the cause)? The answer is no. 
Social research cannot demonstrate a causal relationship between 
the application of past or future sanctions, the premise of a legal 
norm, and the effect of compliance or non-compliance.'* No logical 
deduction can be based on a directive statement (such as a law).?* 
Logic, and cause and effect, require to be premised by descriptive 





1° G. Gurvitch, Sociology of Law, op. cit. pp. 40-48. 
11 See, ag. R. Stammier, The Theory of Justice (translated by I. Husik, 1925); 
G Del Vecchio, The Formal Bases of Law (translated by J. Lisle, 1921). 
13 An example in Great Britain is the difficulty involved with formulating fraud 
within the Theft Acts, particularly s. 15, 16 and 19 of the Theft Act 
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statements. Hence an equation between social control and social 
order may be formulated, but to include legal control in such 
an equation is a reformulation inconsistent with logical analysis. 
Since, in view of these arguments, law’s impact cannot be 
measured,"* because it cannot logically be said that law causes 
behaviour either in conformity to or deviant from it, then one 
cannot analyse social behaviour (as Timasheff attempts) as law 
governed. Clearly, it is nonsense to talk of law compelling 
obedience, as there is no natural consequence of obedience to law 
following the making of a law. Even though there is something 
necessary and obvious in the idea that some correspondence 
between law and behaviour exists, it is no justification for the type 
of relationship suggested by Timasheff. Is Hall’s “ basic hypothesis ” 
more acceptable? It is, but still leaves two foundational questions 
to be answered: how does law affect behaviour, and how can that 
effect be measured in order to explain what law does? These two 
questions are foundational because without an understanding of 
their elements, propositions, such as Timasheff’s, are inadequate. 
However, as demonstrated earlier, one can find in Timasheff'’s later 
writings on the sociology of law that be pays more attention 
to questions of this kind. 


LEGAL REALITY AND SOCIAL REALITY 


Timasheff’s writings on law are conceptually programmatic. They 
are not the detailed empirically descriptive statements that he 
suggests they are,** even though they include numerous instances 
of historical or sociological application. As with Sorokin’s and 
Gurvitch’s sociology of law, Timasheff’s is replete with encyclo- 
paedic references in social philosophy, political philosophy, juris- 
prudence and sociology;™ for amalgamation of theoretical discourse 
was a necessary precondition of his integrative enterprise. Such 
an enterprise is now barely conceivable. We are perhaps more 
aware of the distancing of language and tradition now, than Tima- 
sheff and his contemporaries were, or were willing to admit. The 
different contexts within which law operates may make statements 
EE ee Sea ap eee ee ee 
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incorporating the optimistic notion of law as the embodiment of 
human achievement towards a determined “good” order increas- 
. ingly debatable. Timasheff’s summation 40 years after his first 
writing on the sociology of law that: 


the modern views of the social ae may offer an 
sinus conceptual scheme for the analysis . . . of the total 
system insofar as it is influenced by law as an instrument of 
peace essential for the survival and development of society” 1* 


may well appear unrealistic. 

The framework of his writings is underpinned by reasoned 
discrediting of the structure of power and its influence on social 
life in the U.S.S.R. since 1917. His detailed critique of Soviet 
“legality ” over the whole period of his writing,"* together with 
his interest in the sociology of religion," circumscribes his analysis 
of the sociology of law. In ideological terms he never seems to 
stray far from a concensus based order, incorporating religious 
freedom, democratic political institutions and legal (restraining 
both power holders and subjects) supremacy. This ideological 
stance is embodied within his sociology of law, which may there- 
fore be seen as organising knowledge as justification for or legiti- 
mation of a distinct set of political ideals. For Timasheff then, 
the initial context within which legal reality operates, is a social 
reality structurally centred round harmonious social relations 
progressing towards their embodiment within Jegal principles. On 
the continuum of legal development mechanisms for the expression 
of power are restricted by societal disposition, the social norms 
engendered by social organisation. The primacy of law’s derivation 
through social forces, political organisation being only one of 
those forces, which restrains law within the confines of collective 
norms, represents for Timasheff actual description of law ‘and 
consequent validation of its human purposes. A particular brand 
of political sociology is thereby integrated into Timasheff’s soci- 
ology of law. Although such an analysis may seem to be a criti- 
cism, a denial of “ objectivity,” it may equally be interpreted as 
representing a more self-critical approach than others’ attempts 
to exclude the dimension of political sociology.” However, to 
exclude the role of political conflict in the sociology of law,™ as 
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Timasheff attempts, is a serious shortcoming in his theory for- 
mation. Petrazitsky demonstrated that the social reality of law is 
founded on the premise that law is nothing more than an existence 
in the minds of those who have such experiences.** Sorokin stuck 
closely io Petrazitsky’s theory in defining “law norms,” ** while 
Timasheff attempted to add the role of enforcement through 
political organisation. Whereas Petrazitsky’s radically intuitive ideas 
placed the reality of law at the individual psychological level of 
ethical impulsions, Timasheff attempted to extend these ideas to 
formulate a descriptive sociology of law. While, in so doing, he 
seems to have ended up with conclusions interrelating law and 
behaviour which can be severely criticised,” the questions he asks 
have a continuing significance. His attempt to concretise as an 
understandable functioning part of social reality, the normative 
propositions adopted by those in positions of political power, as 
represented in his desire to understand “‘ the social reality of ideal 
patterns,” ** an exercise which he demonstrates is not solely 
sociological, remains central to research and theory formation 
within the sociology of law. However his commitment to producing 
theoretical “ scientific’? answers to such questions was a serious 
impediment. Laws operate in such a variety of political and social 
contexts, grafted on to social structures and organisations at 
differing stages of growth and heterogeneity. Laws are replete 
with meaning. But the findings of a descriptive sociology of law 
which observes the actualisation of legal norms in social structures, 
social behaviour, social control, social order, social change or what- 
ever are likely to be piecemeal, and of individual rather than 
general relevance. Timasheff’s understanding of sociology as a 
discipline presupposes his overestimation of the potential findings 
of a descriptive sociology of law. It is his conceptual framework, 
directing questions towards how ideal norms are effectuated through 
socio-psychological processes into the everyday world of co- 
ordinated activity and surface-level order, which is of continued 
importance. The foundational questions of a sociology of law are 
about predispositions. Which social structural arrangements or 
social norms predispose the. society towards adherence to legal 
norms, on the one hand, and which characteristics of legal 
norms determine their relevance (manifest or latent) in society, 
on the other? It is now possible to see that legal mechanism 
without coercive enforcement may in certain circumstances be 
more readily acceptable and thereby more effective than with such 
enforcement. It can be shown that orientation towards legal norms 
OOO e I I Immm a auaumumummo 
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is more part of the socialisation processes within certain social 
groupings than others.** The sort of' inquiries which Timasheff’s 
sociology of law anticipates are likely to prove fruitful. Ironically, 
despite Timasheff’s death in 1970, he may still have a significant 
impact in these developing areas: for he left an incomplete 
manuscript for a new book on the sociology of law, which, if 
published, could prove extremely informative. 
Davip SCHIFF * 
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LEGISLATION 


LOCAL GOVERNMENT IN THE WELFARE CORPORATE STATE 


_ Tue scale of State activity bas increased dramatically in the last 
century. One index of growth is the fact that the ratio of public 
expenditure to gross national product has risen from 9-4 per cent. 
in 1870 to 60 per cent. in 1975.1 This growth in expenditure has 
resulted from the emergence of the welfare corporate State in 
which the State has assumed responsibility for management of the 
economy and the provision of programmes for the promotion of 
social welfare. Local government has played a key rolo in this 
development. Between 1870 and 1975 its share of G.N.P. increased 
from 3 per cent. to 18 per cent.” and by the mid-seventies local 
government was spending £15,000 million a year, was servicing a 
capital debt of £25,000 million and employed nearly 3 million 
people.” The period between 1965 and 1975 was particularly signi- 
ficant as it was marked by a high growth rate in local government 
expenditure combined with an unprecedented increase in its share 
of G.N_P. and was also the occasion for intense official inquiry into 
the structure, management and functions of local government. 
Nevertheless, in spite of this dramatic increase in the scale of 
State intervention, social problems, such as unemployment, bad 
housing and poverty, remain. As a result, the period since 1965 has 
also been a period of critical examination of the nature of State 
intervention. The debate in essence revolves around the issue of 
whether State intervention operates to aid the market or act as an 
alternative to it. Perhaps the two key areas of this debate are (1) 
the relationship between public expenditure and private investment 
and accumulation‘ and (2) the functions of public service pro- 
grammes.* The signs are that in the last five years a certain vision 
as to the scope and role of the public sector has achieved domin- 
ance. The Local Government, Planning and Land Act 1980 pro- 
vides a clear indication of its implications for local government. 
The Act has been described as a “ legislative farrago (of) 19 Parts 
and 34 Schedules of which 12 are themselves divided into between 








1 Figures from A. Peacock and J. Wieman, The Growth of Public Expenditure 
in the United Kingdom (1967), p. 42 and J. Dearlove, The Reorganisation of 
British Local Government (1979), p. 223. 

2 C Foster, R. Jackman and M. Perlman, Local Government Finance in a 

3 Report of the Committee of Inquiry on Local Government Finance, pp. 13-14, 
Cmmd. 6453 (1976) (hreina t tho Layfield Report). 
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2 and 14 parts of their own. It is really 5 Acts.” * It is suggested, 
however, that the Act, ‘far from being a hotchpotch, provides a 
fascinating insight into the effects of this dominant vision on the 
two key areas of debate. Through its provisions for reform of (1° 
local government finance and (2) the policies and system of urban 
land development the Act provides a detailed indication of the role, 
nature and purposes of State intervention in accordance with this 
dominant ideology. 


1. Local Government Finance 


The dramatic increase in' local government expenditure between 
1965 and 1975 was met largely by grants from central government 
and as a result the proportion of expenditure financed by rates 
remained at an almost constant proportion of G.N.P." In fact in 
that period rates as a proportion of personal disposable income fell 
from 2:4 per cent. to 2 per cent." This trend was of great concern 
to central government as it threatened to jeopardise the sophisti- 
cated system of public expenditure control introduced by the 
P.ES.C. system in the early sixties. This is evident from the 
Treasury’s view in 1969 that as local expenditure is a significant 
part of total public expenditure it is “inescapable that central 
government and the Treasury should be increasingly concerned 
with the need for forward planning and effective control of the 
movement of local authority expenditure as a whole.” ” Local 
expenditure was brought into the P.E.S.C. system in a more 
coherent way with the establishment in 1975 of the Consultative 
Council on Local Government Finance headed by the Secretary of 
State for Environment and consisting of representatives from the 
department and from local authority associations. This forum for 
negotiation and persuasion has been successful in assisting the 
Government in controlling expenditure but the fact remained that 
the financial powers of central government in relation to local 
authorities were designed primarily to aid authorities and were 
rather blunt instruments for fiscal control. 

The trigger for official inquiry into the system of local govern- 
ment finance was the record rate increase of 1974-75 resulting from 
the coincidence of the high costs of local government reforms with 
a period of high inflation. The Government’s reaction was to set up 
the Layfield Committee of Inquiry.*° The reforms to the system of 
local government finance have their origins in this period. Local 
authorities obtain finance to operate their services through four 


$ C. Arnold-Baker, “ Local Government, Planning and Land Act 1980” (1980) 
131 New L.J. 1132, 

7 Foster et al., supra, note 2. 
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ARTEA England, Cmnd. 4039, pp. 4-5. (Quoted in J. Dearlove, supra, note 1, at 
p. 243). 
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main sources: the rates, central government grants, charges for 
services and facilities provided and by borrowing. The Act intro- 
duces significant reforms to all these methods of financing local 
government. 


1.1 Central Government Granis 


The most contentious proposals in the Act are concerned with 
the reforms to the method of distribution of central government 
grants by which over half of total local expenditure is financed. 
The most basic grant, the rate support grant (R.S.G.), prior to the 
Act consisted of three basic elements: the domestic, resources and 
needs elements. The domestic element was in effect a subsidy to 
domestic ratepayers in order to reduce their rate burden whereas 
the aim of the needs and resources elements was, at least in theory, 
to enable all local authorities to provide similar levels of services 
on levying a similar rate. The resources element aimed to redress 
the- considerable disparity in the tax bases of authorities: some 
authorities are able to raise much more revenue than others from a 
given rate in the £ as they have wealthier rateable resources. 
Basically a national standard rateable value per head was fixed and 
the resources element made up the deficiency to that standard for 
all authorities below it. The standard was set quite high and most 
authorities received some resources element. The needs element 
compensated an authority for the differences in expenditure needs 
per head of population due to variations in the cost of providing a 
given standard of service which may arise from the social, 
geographical or demographic character of that authority. Needs, 
however, are rather difficult to define and the Government there- 
fore attempted to identify certain factors (such as numbers of 
schoolchildren or old people) that have a systematic influence on 
spending and calculated an authority’s grant by weighting these 
factors by the use of multiple regression analysis. 

Basically grant calculations are made in the following manner. 
The total of relevant local authority expenditure is negotiated in 
the Consultative Council and the percentage to be met by the 
Exchequer Grant is determined.** The amount needed for specific 
and supplementary grants are then deducted (16-7 per cent). The 
remainder constitutes the R.S.G.: the size of the domestic element 
is fixed (7-3 per cent.) and the rest is divided between the resources 
(24:7 per cent.) and the needs (51-1 per cent.) elements. 

This system was the subject of much criticism. The principle of 
equalisation for example, was not fully implemented as, with the 
exception of some resource redistribution in London, those authori- 
ties with above-standard resources were not penalised. Further- 








11 In 1980-81, the last year of the old system, this amounted to 61 per cent. The 
percentages given for each part of the grant constitute its share of the 1930-81 
settlement. 


Exchequer Grant 
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more, the use of regression analysis was criticised on the grounds of 
complexity and uncertainty. Because of the uncertainties arising 
from the choice of formula used for the analysis certain stabilising: 
mechanisms, known as “damping” ™ and “safety nets,” +? were 
introduced. These, however served to complicate further an under- 
standing of the principles for distribution of the needs element. Of 
perhaps most seriousness, however, was the argument that there 
was an in-built inflationary tendency in the calculation of the 
resources and needs elements. The fact that an authority obtained 
greater amounts of grant the higher its rate poundages was used as 
evidence of this tendency and, on the needs side, as the regression 
analysis was dependent on the past spending pattern of an 
authority, it was argued that the more an authority spent on various 
services, the more likely it was that its needs element would be 
greater. 

The escalation of real growth in local expenditure during the 
critical 1965-76 period,“ which was not planned for by public 
expenditure forecasting, caused complaints that local expenditure 
was out of control and led to the establishment of the Layfield 
Committee. The Layfield Report noted a certain degree of confu- 
sion in central-local relations and suggested that the problems could 
be resolved only if the constitutional relationships with regard to 
expenditure and taxation were properly worked out. It identified as 
alternatives the centralist and localist solutions which would estab- 
lish primary responsibility for local services on either central or 
local government. It outlined the basis and implications of each 
approach but stressed that it was not for the Committee to choose 
between alternatives. The Government’s confused and muddled 
response in 1977," hardly surprisingly, skirted the issue and argued 
for a middle-way solution. 

The 1980 Act represents the eventual legislative response to the 
decade of concern about the system of local government finance. 
The central core of the reforms is the introduction of a new system 
of R.S.G.s which replaces the separate needs and resources 
elements with a “block grant” which combines in one grant the 
need to compensate for differences in relative needs and rateable 
resources. Aggregate distribution procedures are the same as the 
old system save that the aggregate amount of R.S.G.s is now divis- 
ible into the “domestic rate relief grant ” (s. 55) and the “ block 





14 Betwoen 1963 and 1973 annual increases of about 44 per cent. in real terms 
occurred, rising to 8 per cent. from 1973—75. (Layfield Report, supra, note 3, p. 11.) 

1§ Department of Environment, Local Government Finance, Cond. 6813 (1977) 
(hereinafter the Green Paper). For an extensive critique, see T. Burgess and T. 
Travers, Ten Billion Pounds (1980) 78-107. 
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grant” (s. 56).1* The radical change in grant distribution then. is 
the method by which the block grant is allocated to individual 
authorities. Block grant still has as its purpose the aim of enabling 
all authorities levying a specified rate poundage to provide compar- 
able standards of services but in order to do so the Government 
assesses for each authority a grant-related expenditure (G.R.E.) 
which is the notional amount needed for a particular authority to 
provide a given standard of services. Grant is for the first time 
assessed and paid to each authority separately and the amount of 
grant each actually receives is determined in accordance with the 
following formula (see s. 56 (6)): Where T.E. is the authority’s 
total expenditure, G.R.V. is its gross rateable value and the G.R.P. 
is the grant-related poundage, 


Amount of grant = T.E. —(G.R.P. X G.R.V.) 
The key to understanding the block grant system, then, lies in 


the notion of G.R.P. and its relationship to G.R.E. The Secretary 
of State is empowered to set G.R.P. schedules and in drawing up 


these schedules is able to discourage spending above the authority’s ' 


G.R.E. by paying the authority less grant than it would otherwise 
receive (ss. 57, 58). That is, the poundage schedules are tapered, 
requiring authorities spending more than their notional expenditure 
needs to raise a proportionately higher amount of the extra expen- 
diture from the rates. The degree of “ encouragement ” to conform 
to its G.R.E. assessment is determined by the shape of the pound- 
age schedule curve laid down by the Government.2" The theory, is, 
of course, that expenditure above G.R.E. is based not on the need 
to provide a given national standard of service but either on the 
authority’s inefficiency or its decision to provide services of a 
quality higher than the, national standard. In either case the 
Government is indicating that the authority is responsible to the 
local electorate for the efficiency and quality of its services and 
local ratepayers should consequently bear an increased proportion 
of its cost. Finally the method of determination of G.R.E. is of 
crucial importance. Regression analysis is no longer the basis for 
assessments and different methods are now applied to different 
types of services.** 

Several ostensible advantages of the block grant system have 
been presented. First, it has been suggested that the combination 
of needs and resources elements means that a greater equalisation 





16 The Exchequer Grant for 1981-82 was 59-1 per cent. of total expenditure. 
17:1 per cent. of the grant was allocated for specific and supplementary grants, 
6-1 per cent. for domestic rate relief grant leaving 76-8 per cent. to be distributed 
under the block grant: se R.S.G. Report (England) 1980. 

17 In 1981-82 spending above the “threshold ” (soe infra) attracts only 75 per 

H 
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of resources can be achieved. As most authorities received the 
resources element and all eligible authorities the needs element it 
was difficult to obtain equalisation because an authority with, for 
example, high needs and high resources would still receive the 
needs element. Block grant is able to take this coincidence into 
account.” Secondly, block grant simplifies the system of grant dis- 
tribution 'by replacing the complexities and difficulties of multiple 
regression analysis with a series of simpler methods. Thirdly, the 
system is a more just arrangement for grant distribution as it 
enables the Government to engage in a less blunt method of fiscal 
control than “ clawback ” of the resources element,** by imposing 
a higher rate burden on high spending authorities. Finally, the 
system makes local authorities more accountable to local electo- 
rates by placing a greater incidence of the financial burden for 
inefficiencies or higher quality service on ratepayers. 

Whether or not these advantages have been or will be roalised 3 is 
a matter of controversy. In the attempt at equalisation various 
anomalies may be discerned. In terms of incentives, for example, 
the system seems rather confusing: some authorities receive their 
maximum grant when their actual expenditure equals G.R.E; 
others, however, receive maximum grant either above or below 
G.R.E.” Furthermore, because of the volatile effect on budgets of 
direct changeover to the new grant distribution system, equalisation 
cannot be achieved immediately. Some flexibility is achieved by 
providing a *‘ threshold ” which is the level at which the poundage 
cost implied by the schedule is raised.” Of more significance, how- 
ever, is the power to apply a “‘ multiplier ” to restrict the extent to 
which equalisation is achieved by grant distribution (s. 59). In order 
to prevent the use of multipliers for the purposes of discriminating 
against particular authorities, subject to one exception,”® multi- 
pliers may be used only to increase the amount of block grant pay- 
able (s. 59 (2)). Multipliers are being used in effect to introduce 
the damping and safety nets provisions used in the distribution of 


19% Layfield Report, supra, note 3, Annex 28. 
20 If claims for the resources element exceeded the total amount available all 
claims were proportionally scaled down. This system operated to the benefit of high- 


spenders 

31 “Spelthorne D.C, and Allerdale D.C. have almost identical populations and 
G.R.E.s. But Spelthorne, with a high rateable value, ih ee oe 
the more it underspends its G.R.E. and diminishes if it overspends. Conversely 
Allerdale receives more grant if the G.R.E. is overspent and less if it is underspent,” 
Loca! Government Chronicle, January 16, 1981. 

23 For 1981-82 this was sot at 10 per cent. abore GRE: RS.G. Report 1980, 
para 33. 

13 s, 59 (3) provides that the power may be used to decrease the block grant 
only “if the Secretary of State is satisfied that there will be an unreasonable 
increase, unless he exercises the power, in the amount of block grant peyable to 
the authority for a year, compared with the amount payable to them for the 
previous year.” This was used to limit gains to a maximum of a 7p rate and was 
used against 10 authorities in the 1981-82 allocation: R.S.G. Report 1980, para. 38 
and Appendix 1 to Annex G. 
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the needs element. This suggests that equalisation is unlikely to be 
achieved speedily and that despite claims for simplicity, when one 
takes into account the complexity of the use of several assessment 
methods for the purpose of fixing G.R.E.s together with the multi- 
plier arrangements, there seems little doubt that the new system is 
much more complex than that of the old. 

Whether or not block grant adjustments, which will be made by 
resetting poundage schedules, will prove more just than the claw- 
back arrangements or whether the system itself will stimulate local 
democracy remains to be seen. If, however, the primary effect of 
the new system is merely to enable the Government to achieve fairer 
marginal adjustments to grant allocations it should be recognised 
that it has done so at the cost of a major change in central-local 
relations. Central decisions are now being taken about the expendi-’ 
ture needs of particular local authorities who are penalised for 
failure to comply with them and yet the accuracy of such calcula- 
tions and the rationality of the assessment methods are virtually 
impossible to evaluate.** The controversy surrounding the introduc- 
tion of the new rate support grant system ™* does not seem likely 
to die away quickly. 


1.2. Controls on Capital Expenditure 


Before the Act local authority capital expenditure was subject to 
detailed control as all borrowing required loan sanction and for key 
sector schemes capital projects were subject to individual approval 
by the relevant government department.** Nevertheless it was 
increasingly felt that this mechanism was inappropriate as a means 
of fiscal control because loan sanction was provided for a project 
rather than covering a particular period and consequently cutbacks 
in sanction tended to result in reduced capital spending only after 
a significant time lag and, more importantly, in recent years an 
increasing proportion of capital expenditure was being provided by 
methods other than borrowing which consequently was not subject 





24 It is noteworthy that s 60 (6) requires the Secretary of State to specify in 
the R.S.G. Report the considerations leading him to make the determinations 
required in reaching the, R.S.G. assessments. However, since the way in which the 
indicator weights in Appendix 3 to Annex J were arrived at are not explained in 
the Report, it has been argued, therefore, that the Report is invalid: P. McAuslan, 
Local Government Chronicle, March 27, 1981, p. 313. 

methods 


determined schemes (street lighting, libraries, parks, etc.). For the latter each autho- 
rity was given a total allocation up to which it could borrow without control. 
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to central supervision.” Part VII of the Act provides new arrange- 
ments for central control of local authority capital expenditure 
which, while providing a more suitable system for ensuring the 
achievement of the Government’s macro-economic policy objec- 
tives, also was touted as a liberalising measure designed to ensure 
that “local authorities should be freer to determine their own 
priorities for capital expenditure.” ** 

The new system is based on control of an authority’s capital pro- 
gramme for a particular financial year rather than detailed control 
over individual projects. Allocations are made by the relevant 
departments for individual local authorities under five main 
blocks * although authorities will then, subject to one limitation," 
be able, at least in theory, to aggregate these blocks and use the 
total capital sum for purposes determined by their own priorities 
(s. 72). Strict control, however, is to be exerted over the items con- 
stituting capital expenditure: the past practice of authorities mak- 
ing contributions from revenue to capital funds will be eliminated 
as Schedule 12 defines capital items and section 80 covers the main 
devices, such as sale-and-leaseback, which have been used in an 
attempt to get round their capital allocations. Initially it was pro- 
posed that any spending above allocation would automatically be 
ultra vires. Section 78 now empowers the Secretary of State to 
direct any authority whom he thinks has exceeded, or is likely to 
exceed, its allocation not to make any further capital payments or 
enter into new contracts, without the consent of the appropriate 
minister. Only if an authority ignores this direction, or a direction 
under section 73.” will expenditure be ultra vires. 

Flexibility is provided in the operation of the scheme in three 
main ways: (1) As authorities may exceed their allocations quite 
innocently by, for example, building work progressing faster than 
anticipated, a tolerance of up to 10 per cent. of allocation is 
allowed (s. 72 (3) (b)). The amount will then be deducted from the 


27 In 1977-78 almost one-third of local authority capital investment fell outside 


borrowing controls: 
Local Authority Capital Invertment 
1970-71 1973-74 1977-78 
Borrowing 76:8% 73:5% 68:1% 
Other methods ` 23:2% 26:5% 31:9% 


[Source: J. Raine et al., The Local Government, Planning and Land Act 1980 
in Perspective (1980), p. 35]. 
The “other methods” of financing capital projects include the making of contribu- 
tions from revenue to capital funds and the use of schemes such as sale-and- 
leaseback. 


48 The Green Paper, supra, note 15, para. 5.1. 
social 


town and country planning, refuse collection and disposal, Hbraries, etc.). Police, 
probation and magistrates’ courts services, however, are not to be covered by this 
system and the old loan sanction control arrangements apply. 

30 s, 73 states that in the caso of a project declared to be of national or regional 
importance the Minister may direct that a specified part of an authority's aggregate 
amount be spent on that project. 

31 Ibid. 
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following year’s allocation (s. 73 (8)). (2) Any authority not using 
the full amount of its allocation may enter into an agreement with 
other authorities under which the unspent amount may be trans- 
ferred to their allocation (s. 77 (3)). Authorities are able to supple- 
ment their allocations by using their net capital receipts (s. 72 (3) 
(d) which arise principally from the sale of assets (s. 75).** In 
1981-82 around £1,000 million is potentially available from this 
source and, although it is highly unlikely that all this would be 
used, the impact this could have on public expenditure projections 
has caused the Government to undertake detailed monitoring of 
local authority capital programmes. 

Although it has been suggested that the reforms give greater 
freedom to local authorities and the scheme actually appears to do 
80, in practice it seems the effect will be to ensure much Stricter 
central control. Detailed monitoring of capital programmes, for 
example, appears contrary to the spirit of this part of the Act and 
the authority’s freedom of virement within its allocation is likely to 
be more illusory than real as the block allocations, being based on 
central government priorities, will in practice be ignored only at 
the risk of jeopardising future allocations. Furthermore the 
Government may be tempted to use its more comprehensive powers ` 
over capital investment for macro-economic policy purposes which 
may have the effect of subjecting authorities to “ stop-go ” policies 
and be detrimental to the proper planning of the area. 


‘ 1.3 Local Sources of Revenue 


1.3.1. Rates. Rates are the primary local source of revenue. The 
' amount payable on property is a function of the rateable value of 
the property, the various allowances of rate relief obtainable and 
the rate poundage set by the authority. Rating law, governed 
primarily by the General Rate Act of 1967, is reformed mainly by 
changing the methods of establishing rateable value and by altera- 
tions to the system of rate relief. 


ESTABLISHING RATEABLE VALUE. The most important reform to 
the rating system is the abandonment of statutory five-yearly 
revaluations: the Secretary of State is now empowered to specify 
by order the timing of revaluations (s. 28). This removal of the 
quinquennial obligation, although it merely adjusts the law to past 
practice,’ has been sharply criticised for perpetuating inequities 
both within * and between™ valuation areas. The Act also pro- 
vides for a reform in the method of valuation of non-industrial 





33 The concession ties In with Government policy encouraging tho disposal of 
ander- osel publie Mnd (Pt X-of Me ee cee ee 
(Pt. I, Chap. I of the Houstng Act 1980). 

33 There have been only three rovaluatlons since the war. 

34 As Improvements to properties will not have been accounted for. 

35 Apparently there is a disparity of up to three years in valuation dates between 
various valuation authorities. 
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buildings (s. 29) and for a revaluation in one sector only (s. 30). In 
the event of a partial revaluation multipliers will be used to pre- 
serve the existing balance between the various rating sectors (s. 30). 


Rate ALLOWANCES. The Act extends the categories of property 
entitled to rate relief by extending rating exemption to fish farms 
(ss. 31, 32) and the application of domestic rate relief to garages 
(s. 33). The latter provision is estimated to benefit nearly 2 million 
people.** The Act also reforms the law on the rating of empty 
property. The Secretary of State may by order suspend the opera- 
tion of sections 17A and 17B of the 1967 Act which enables a sur- 
charge to be imposed on unused commercial property (s. 41)?" and 
is empowered to control the level of rates on unoccupied property 
(s. 42).* Finally, section 34 extends rate payments by instalments 
to business premises.” 

The most important change, the abolition of the statutory 
quinquennial revaluation, is significant as it could prove to be the 
first stage in the abolition of domestic rating. Domestic rating now 
provides less than 10 per cent. of local expenditure and both major 
parties are committed to its long-term abolition. We may there- 
fore see a revaluation in future for the non-domestic sector while 
the Government reviews alternatives to domestic rates. 


1.3.2. Fees and charges. About 13 per cent. of local authority 
revenue is derived from fees and charges. Layfield considered that 
fees and charges could play a bigger role in the financing of local 
government and recommended a review of policy towards 
charges.“ This was accepted by the Government.” The effect of 
this attempt to develop alternative sources of revenue in a period 
of financial restraint has already been seen in the introduction of 
economic pricing and reduction of subsidies in some areas of local 
authority services.“ This principle is extended by the Act to apply 
to the costs of planning control. Regulations made pursuant to 
section 87 and effective from April 1, 1981, require the payment 
of fees for applications for planning permission. The aim is to 
recover about £38 million of the £45 million spent on development 
control by local authorities and charges range from £20 for a house 





36 Local Government Chronicle, January 9, 1981, p. 10. 

37 From April 1, 1981, the rating surcharge shall cease to have effect: S.I. 
1980 No. 2015. 

48 From April 1, 1981, the maxtmum rate on wunoccupled property is half the 
normal rate: S.I. 1980 No. 2012. 3 

3° This is expected to cover 85 per cent. of non-domestic properties and is 
estimated to cost local authorities about £15 millon in interest costs: Payment of 
Rates by Instalments (Prescribed Suma) Order 1980 (S.I. No. 2011). 

40 Foster et al., upra, note 1 at p. 141. 

41 Layfield Report, supra, note 3, at p. 140. 

43 Green Paper, supra, note 15, para. 6.26. 

43 Soo e.g. s 7, Transport Act 1980 (reducing the control which traffic com- 
missioners have over bus fares), es. 22 and 23, Education Act 1980 (in effect 
abolishing price fhdng for school meals) and Pt. VI of Housing Act 1980 (introducing 
a new system for housing subeidies, giving increased power to the Secretary of 
State and leading effectively to an increase in council housing rents). 
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extension application to £40 per unit for residential developments 
or £40 per 75 square metres of floorspace for commercial develop- 
ments up to a maximum amount in each case of £2,000.“ 

This reform has been widely criticised on both operational and 
ideological grounds. Operational concerns include the possibility 
that the costs may encourage development without permission 
especially amongst the 50 per cent. of planning applications made 
by householders for development of a minor nature. This is of 
particular concern given recent central guidance seeking positively 
to discourage authorities from taking enforcement action.“ 
Furthermore, the cost of formal applications will no doubt 
encourage more informal discussion with officers thereby putting 
an increased: strain on the system. The fees will also place a large 
burden on small organisations whose role includes that of ensuring 
that a wide range of proposals relating to the use of scarce land 
resources are considered.** A more general criticism, however, has 
been made against the principle of extending the use of charges to 
planning applications. The essence of this criticism is that the 
Government is requiring the applicants to bear the cost of a public 
good: that is, the putative beneficiaries of planning control are 
not applicants but the general public who receive the benefits of 
environmental protection and consequently it is the public generally 
that should pay for it. This criticism bites deeply as the Govern- 
ment itself has accepted this general analysis.‘7 Whether this 
apparent misapplication of the principle of charging for services 
will have wider ideological ramifications for the planning system — 
Temains to be seen. 


_ 1.3.3. Trading Income. Although local authorities have lost 
control over many trading undertakings (water, gas, electricity) 
they still receive a substantial amount of revenue from several 
undertakings (passenger transport, harbours, cemeteries, markets 
and slaughterhouses). The Act affects this aspect of a local 
authority’s functions by, in essence, converting direct labour organ- 
jsations (D.L.O.s) into trading undertakings. 

Part II of the Act ensures that D.L.O.s are subject to proper 
trading accountability. All authorities having D.L.O.s employing 
more than 30 people (s. 21) are required to keep separate revenue 


H Fot stalls; se Town ind Country Panning (here for Applications and Deemed 
Applications) Regulations 1981. 

45 Circ. 22/80, Development Control: Policy and Practice. 

46 The Soclety of Co-operative Dwellings, for example, estimated that for tho 
housing schemes for the controversial Coin Street area of London's South Bank tho 
charge would have been £6,380 for the outline application and £14,360 for approval 
of detafls: T.C.P.A., Response to D.o.B. Consultation Paper on Charges for Planning 
Applications (1980). 

47 Soo, e.g. MHLG., Development Control Policy Note 1, para. 14: “It should 


of one person against the activities of another ” (original emphasis) 
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accounts for four basic categories of work undertaken (s. 10). 
Estimates calculated prior to work being carried out and actual 
costs incurred must be credited and debited in the accounts (ss. 9 
(2) and 12), loss in one category of work may not be set off against 
surplus in another, and in respect of construction and maintenance 
work worth more than a specified amount work may not be under- 
taken by the D.L.O. unless it has submitted a tender in competition 
with at least three outside contractors (s. 9).4° Accounts must be 
produced each year (s. 13) and the D.L.O.s will be expected to 
carn a specified rate of return (s. 16).*° Furthermore, the Secre- 
tary of State may direct that an authority produce a special report 
on the previous three years operations of the D.L.O. and, after 
so doing, may direct that it cease to undertake such work, or limit 
its activities to certain types of work (s. 17). 

Given that the D.L.O.s receive work worth about £1,400 million 
per annum it is understandable that the Government wishes to 
ensure that an adequate system of financial accounting is adopted. 
There are, however, several problems in attempting to treat D.L.O.s 
as analogous to private commercial enterprises. For example, 80 
per cent. of D.L.O. work is concerned with maintenance and i 
(whereas 80 per cent. of private sector work is devoted to new 
construction) and it is generally accepted that there is some diffi- 
culty in adopting proper estimating arrangements for minor main- 
tenance and repair work. There is also some disquiet over the 
powers available to the Secretary of State, particularly given the 
current economic climate in the building industry. The fact that 
some private firms engage in “suicidal tendering” when the 
industry is in a slump,*! when considered together with the require- 
ment that D.L.O.s are expected to show a rate of return of 5 per 
cent. even though the current rate of return for industry as a whole 
is only 1:5 per cent," suggests that unless the dangers are 
recognised the reforms could sound the death knell for D.L.O.s in 
regard to new construction. 


1.4. Overview 


In evaluating the reforms to the system of local government 
finance two distinct but interrelated issues may be discerned: (1) 
central government’s role in relation to local expenditure and (2) 





48 Tho categories 1) general highway works, (2) major new construction 
eens Ch) a cee a worka (12. below £50,000) and G) mabitena nee 
works. 


49 For detalls, soe S.I. 1981 Nos. 339 and 340. 


VoL. 44 (4) 31) 
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the relationship between public and private expenditure. It seems 
generally accepted that the Government, for the purposes of 
exercising its function of managing the economy, has a legitimate 
concern over the composition of local expenditure. It is primarily 
on this basis that the reforms have been justified. They have, how- 
ever, achieved more. Despite the 1977 Green Paper’s claim that the 
Government was adopting a middleway, the effect of the block 
grant and capital expenditure reforms together with the weakening 
of the rates as an autonomous source of local finance, suggests 
that the Government, in its desire to control macro-economic tar- 
gets, has imposed a centralist solution to the problem. That a 
centralist solution is necessary to protect these targets seems 
unlikely and consequently it may be asked whether the nature of 
the solution perhaps relates to the second issue. This issue goes to 
the heart of the fiscal crisis argument and is clearly presented in 
Layfleld’s adoption of the Treasury’s view **: : 
“The Government has a proper concern with the overall 
balance between public and private ding. Over the fore- 
seeable future increased spending by local authorities implies 
either a reduced share for central government services or a 
reduced share for private consumption, since the investment 
required to sustain economic growth cannot sensibly be 
sacrificed.” 

Since the adoption of a monetarist strategy by the Treasury and 
the consequent increased importance of the Public Sector 
Borrowing Requirement the aim appears to have been the reduction 
of the public sector. A clear indication of the application of this 
policy is given by Part XV of the Act which provides for the sale 
by new towns, under the direction of the Secretary of State, of 
their commercial and industrial assets. The policy, based on the 
aim of reducing the P.S.B.R. in pursuit of the Government’s 
medium-term strategy, has been subject to much criticism ** but 
nevertheless asset sales are also being requiréd of local govern- 
ment.” Could it then be that the precise formula for the reform 
of local government finance was designed because of its usefulness 
‘in achieving the reduction in size of the public sector? This argu- 
ment does not seem particularly convincing because, although the 
reforms may help to achieve that objective, the evidence suggests 
that the existing system was sufficient to achieve expenditure 
control. Since 1975, for example, while central government expendi- 
ture has increased by 7:9 per cent, that of local government is 21-2 





to a deprectative effect on prices. 
55 See Pt. X of 1980 Act (infra) and Pt. I, Chap. I of Housing Act 1980. 


t 
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per cent less,** This appears to leave us with the “ bash the over- 
spenders” thesis as the rationale for the nature of the reforms. 
Were it not for the fact that the block grant system is totally 
departmentally inspired'’ this may have been convincing. What 
this probably does indicate is that there is no clear rationale for the 
new system but rather that it is based on a complex combination of 
the above concerns. 


2. Land Development 


By regulating the supply and nature of development land, by the 
use of public landownership as a tool of social policy and by the 
adoption of various schemes for the recoupment of development 
values attached to land, the State has, since 1945, assumed a key 
role in the spatial allocation of resources. These responsibilities are 
given primarily to local authorities. In exercising their functions 
there has been some controversy over the relationships between 
central and local government in the formulation and execution of 
policy and, more recently, over the aims and purposes of the 
State’s role in this area. The Act provides some interesting material 
to stimulate the continuing debate on these issues. 


2.1. The Regulatory Planning System 


Planning permission is required from the local planning authority 
(or, on appeal, the Secretary of State) for all activities on land 
which constitute development and the authority in reaching its 
decision must have regard to the development plans adopted for the 
area. The present legal framework is essentially that established 
in 1947 as the only major modification has been that of the altera- 
tion in the nature of, development plans by the introduction of 
structure planning in 1968. Although this basic framework is 
maintained by the Act significant procedural alterations have 
been made. ; 

The 1968 reforms to the development plan process were largely a 
response to problems of delay, outdatedness, narrowness and parti- 
cipation in their formulation and took the form of a broadening and 
bifurcation of the development plan into structure plans (dealing 
with strategic policy issues including those of a social and economic 
character) and local plans (containing detailed land use proposals 
for smaller areas in accordance with the general policies of the 
structure plan). It was thereby hoped to make the plans the more 
responsive, relevant and (selectively) rigorous. These reforms have 
not, however, been an unqualified success. The main drawback has 
been the failure to resolve the problem of delay. The local govern- 





5t The Government's Expenditure Plans 1981-82—1983-84, Cmnd. 8175 (1981), 
Fear daga These figuros aro based on the projected expenditure figures for the 
year 1981-82, 

57 It was first proposed in the form of a unitary grant, by the Do In tis 
evidence to the Layfield Committee, supra, note 3, Appx. 1. 
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ment reforms of 1972 largely contributed to this and also provided a 
further dimension of complexity and potential conflict ag the 
reforms were designed with the idea of unitary authorities in mind. 
The ideals of the reforms have been sacrificed largely to the exigen- 
cies of speedily produced plans and this has led to compromises in 
the scope ** and strategic importance of structure plans. The demise 
in the strategic importance of the structure plan is reflected in 
legislation and Government policy throughout the 1970s ** and the 
final stage of this process is seen in the provisions of the Act which 
enable a local plan to be adopted prior to the approval of the 
structure plan covering the area (s. 88) and which state that in the 
event of any conflict between the structure plan and local plan 
the policies of the local plan shall prevail (para. 10 (d), Sched. 14). 
The Act also provides evidence of the reduced scope of the structure 
plan in provisions which indicate that the structure plan proper will 
in effect be a mere skeletal document providing a basic statement 
of the authority’s general policies and proposals for the use of land 
in the area.*° In 1977 a Select Committee of the House of 
Commons recommended in its review of planning procedure that 
the role and future of structure plans should be reviewed." These 
reforms suggest that, without official review, a decision has been 
taken significantly to limit the status and functions of structure 
plans. 

The effect of the reforms to the plan-making process is to give 
increased power to district councils (as the local plan authority 
generally) relative to county councils (the structure plan authority) 
and this modification to county/district relationships is also, to 
some extent, reproduced in reforms to jurisdictional arrangements 
for the control of development. The framework established by 
Schedule 16 to the Local Government Act 1972 made the district 
the local planning authority for development control purposes but 
required it to send a copy of all applications to the county and 
enabled the county to exert control over the application in one of 





38 J, Jowell and D. Noble, “ Planning as social engineering: notes on the first 
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three ways: (1) if it were a county matter proper, the county had 
sole jurisdiction to determine the application **; (2) if the applica- 
tion conflicted with plans prepared by, or planning policy adopted 
by, the county, it could determine the application, but only if the 
district was proposing to grant permission “; (3) the county could 
direct the district as to the way in which it should deal with any 
application which would substantially and adversely affect the 
county’s interests as a planning authority.“ 

This cumbersome procedure is substantially altered by the Act. 
The county still has jurisdiction over the county matters proper “ 
but the district is now under a duty only to send the county a copy 
of any application which appears to it to relate to a county matter ** 
and the county no longer has powers to determine applications or 
issue directions to protect its planning interests as this is replaced 
merely with the requirement that the district consult with the 
county on a range of matters.* The consultation provisions, to be 
worked out through local agreements in accordance with a Code 
of Practice,** were introduced primarily to allay fears that the 
district would not have proper regard for the provisions of the 
structure plan. Apparently to reinforce this responsibility section 
86 (3) states that a local planning authority, in determining an 
application for permission, is under a duty “‘to seek the achieve- 
ment of the general objectives of the structure plan.” This is a piece 
of legislative nonsense: this duty is already imposed on the 
authority by section 29 of the Town and Country Planning Act 1971 
and anyway, given the way in which the duty is formulated, is 
virtually unreviewable. 

The Act marginally extends the appellate powers of the Secretary 
of State in relation to planning applications‘® but the most 
important of the reforms to the planning system still to be con- 
sidered concern special controls designed to protect amenity. Of 





63 paras. 15 (2) and 32, Sched. 16 to the Local Government Act 1972, Basically 
this refers to applications relating to the winning or working of minerals or dis- 
posal of mineral waste or applications partly situated In a National Park. 

63 Ibid. (especially para. 32 (d)). 4 para. 19, ibid. 


tho local highway authority is generally the county council and as many non-county 

issues, are madeo to restrict the 
class of applications sent, this will represent littl advance on the arrangements prior 
to the Act. 

«7 para. 32 (d), Sched. 16 to the 1972 Act is repealed by s. 86 (4) and Scheds.’ 
34, Pt. X to the 1980 Act and para. 19 by s. 86 (2) which replaces it with a new 
requiring the district to consult with the county on 13 matters. 

SN ee Contained in Ainar ee Oire aiai 

6® para. 4 (2), Sched. 15, gtving jurisdiction to consider appeals for the refusal of 
“any consent agreement or approval of that authority required by a condition 
imposed on a grant of planning permission.” This refers io failure to arive a 
agreements on such things as car parking arrangements required as a condition 
of permission. For a misconcetved interpretation of this soo M. Loughlin, 
spanning gain: Law, Policy and Practice ” (1981) 1 Oxford Journal of Legal Studies 
61, 90-91. 
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particular importance are reforms made in Schedule 15 to the pro- 
cedures for obtaining consent for the demolition, alteration or 
extension of buildings of special architectural or historic interest. 
Explicit listed building consent is now needed as planning permis- 
sion will no longer. operate to give consent implicitly (para. 7) **; 
any consent must be implemented within five years from the date 
it was given or:within such other period (longer or shorter) as the 
authority may direct (para. 11); but an applicant may now seek 
retroactive consent for demolition already carried out (para. 6). 
Finally, an applicant for planning perimission may now also apply 
to the Secretary of State for a certificate that is not intended to 
list any building forming part of the application: this certificate 
will operate to preclude listing for five years (para. 5)."* 

Overall, the reforms to the regulatory planning system, when 
considered in historical context and together with recent depart- - 
mental regulations and advice," indicate an intention to establish 
a speedier but simpler and less rigorous planning system which will 
confine itself to the consideration of narrow land use issues, 


2.2. Positive Planning Powers 


The last Government’s policies for the management of develop- 
ment land centred on the Community Land Act 1975, which 
enabled local authorities to play a key role in the assembly of 
development land, and the Development Land Tax Act 1976, which 
provided a mechanism for the recoupment of betterment. Develop- 
ment Land Tax is retained by the present Government, albeit at a 
reduced rate,’* but, as expected, the 1980 Act has repealed the 
rather unsuccessful scheme ™ embodied in the Community Land 
Act (s. 101). Under the Act, however, the Land Authority for 
Wales, an appointed regional body which was given the Community 
Land Act powers which in England were vested in local authorities, 
is retained with reduced powers (Pt. XII). The Authority was more 
successful than the local authorities in exercising its functions and 
there is an indication that this model, ensuring a separation between 
responsibilities for planning control and entrepreneurial functions 
of land assembly, may be extended to England by any future 





To para. 26 (D, Sched. 15 also requires explicit consent for demolition in 
conservation . 


and Country Planning (Determina 
scribed classes) Regulations 1980, and General 


1981. 

73 At 60 per cent. s. 24, Finance (No. 2) Act 1979. 

T4 For the reasons for the failure of the Community Land Act, see M. Grant, 
“Britein’s Community Land Act: A post Mortem” (1979) 2 Urban Law and 
Policy 359. , 
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Labour Government.’ The Act also amends the basic power under 
the Planning Act enabling local authorities compulsorily to acquire 
land (s. 91). The provision is basically clarificatory, making explicit 
the fact that compulsory powers are available to facilitate private 
as well as public development. This underlines the fact that local 
authorities still have a role to play in land assembly although the 
repeal of the provision in the Community Land Act enabling local 
authorities to buy land net of development land tax, will 
significantly limit a local authority’s usefulness in this role. 

Finally, Part XII of the Act makes amendments to the law 
relating to compensation payable consequent to the acquisition of 
land by a public authority. The most important provision is that 
enabling the Government to deal with late claims for compensation 
for depreciation in the value of land caused by the use of land as a 
highway (s. 113)."* Of more permanent and general effect, however, 
is section 112 which repeals the two year limitation period for claims 
under the Land Compensation Act 1973 and replaces it with a six 
year limitation period.” These reforms are to be welcomed as pro- 
viding a rare example of the Government amending legislation on 
the basis of a critical report of the Parliamentary Commissioner." 


2.3 Urban Planning Policies 


Postwar planning policies centred around the idea of urban con- 
tainment and took shape in the form of green belt cordons around 
cities, the establishment of new towns and the dispersal of popula- 
tion and industry away from the major cities. The very success of 
such policies,’* however, has contributed to the creation of what has 
become known as the inner city problem, the characteristic features 
of which include decreasing ‘employment and revenue bases 
(through the flight of industry to suburban and greenfield loca- 
tions), planning blight (arising from a combination of high land 
values, high infrastructure costs and diffuse land parcels) and a 
high concentration of social problems (as the least-advantaged and 
least-mobile groups are trapped in the inner city). The eventual 
response to this crisis, which received official recognition in the 
seventies, led to modifications to planning policies and primarily 
took the form of the establishment of central-local partnership 
arrangements under the Inner Urban Areas Act 1978. In the 1980 


18 R. Hattersley, H.C.Deb., Vol. 978, col. 273 (February 5, 1980). 

76 About 9,000 late claims have been submitted which will cost the Government 
£4-5 million in compensation and another £3-5 milion in interest payments. 

17 Fivo years in Scotland. Note, however that strict time limits on eimiler clatms 


78 Second Report of the Parliament for Administration 
Session 1976-77, Annual Report for 1976, paras. 27-31 (1977). 
T® Since 1946 34 new towns have ted fn the United 
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Act the Conservative Government has established two new 
mechanisms in its attempt to combat inner city decline: urban 
development corporations and enterprise zones. 

2.3.1. Urban Development Corporations. Part XVI of the Act 
gives tremendous power to the Secretary of State to transfer respon- 
sibility for land policies in any area to an appointed urban develop- 
ment corporation (U.D.C.) The Secretary of State may designate 
any land in a metropolitan district or London borough as an urban 
development area (s. 134) and establish a U.D.C. for that area 
with the objective of aiding the regeneration of the area (s. 135). 
In pursuit of this objective U.D.C.s are empowered to buy and sell 
land (ss. 142 'and 146), acquire land owned by public authorities in 
the area (s. 141) and may provide finance to individuals to help 
facilitate the development of land (ss. 160-162). If the corporation 
itself wishes to develop land it may submit a planning application 
direct to the Secretary of State (s. 148). The Secretary of State, 
however, also has powers to make the corporation the local 
planning authority (s. 149) and housing authority (s. 153) for the 
area and vest it with duties relating to building control (s. 151) and 
public health (s. 159). ‘ 

The Government’s intention is to use these powers to establish 
U.D.C.s for London’s Docklands and the docks area on Merseyside. 
These corporations, which in their constitution and financial 
arrangements (Sched. 26 and 31) are very similar to new town 
development corporations, nevertheless have significantly: different 
procedural arrangements for their establishment. The basic reason 
why U.D.C.s were not required to follow the new towns pro- 
cedure ** is that such procedures could delay the establishment of 
the U.D.C:s for at least a year and the Government considers their 
establishment a matter of urgency. The orders for the establishment 
of the London and Merseyside U.D.C.s, however, were considered 
hybrid and consequently received the attention of the Hybrid Instru- 
ment Committee of the House of Lords. The Committee considered 

-that the orders had to be enacted by Private Bill procedure and 
recommended the establishment of a select committee to consider 
the designation orders and objections to them. As a result, the 
Government’s hope that they would be established by April 1, 1981, 
have proved a little optimistic.** 

Nevertheless, the two U.D.C.s have already been allocated £60 
million for 1981-82 ** and orders for the vesting of 1,000 acres of 
land owned by public authorities have been prepared for the 





1o Preparation of a report, draft designation order, public local Inquiry to 
consider objections and final designation order: Seo New Towns Act 1965 and, 
of course, possible challenge in the courts: seo Franklin v. Minister of Town and 
Country Planning [1948] A.C. 87. (ELL.). 

81 Merseyside U-D.C. was sot up on time but the London U.D.C. is unlikely to be 
established until June 1981. é 

81 Local Government Chronicle, February 13, 1981, p. 144. 
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London U.D.C."* Furthermore, it is expected that the London 
U.D.C. will take over development control functions for the area ** 
although there is no intention of making housing one of the 
U.D.C.’s primary functions.** Although U.D.C.s will not take over 
statutory plan-making functions they are likely to produce non- 
statutory strategic plans which will operate within the framework 
of structure and local plans.** 

The use of development corporations to help rejuvenate the inner 
cities was mooted throughout the seventies but partnership arrange- 
ments were felt to be more suitable.*’ Partnership arrangements, 
however, have in practice tended to be rather cumbersome and 
unwieldy and consequently U.D.C.s have eventually been intro- 
duced in the hope of providing a more effective mechanism for 
attracting capital back to the inner cities. Nevertheless, it must be 
recognised that the views of local councils in these areas cannot 
be ignored. If the U.D.C.s are to succeed co-operative relationships 
with the local councils must be established. 


2.3.2. Enterprise zones. Enterprise zones, the second of the new 
mechanisms designed to stimulate the economic revival of the inner 
cities, were tacked on to the Act by Schedule 32.** They aim to 
provide a number of experimental zones throughout the country, 
each of about 500 acres in which regulatory controls are minimised 
and fiscal inducements provided in an attempt to encourage private 
investment in areas of industrial decay. The procedure for their 
establishment is as follows. On the invitation of the Secretary of 
State, a district council, London borough, a new town development 
corporation or U.D.C. may draw up a scheme for an enterprise 
zone (para. 1). After giving “ adequate publicity” to the scheme 
and after considering representations it can adopt the scheme 
(para. 2) and the Secretary of State may then, by order, designate 
the council or corporation as an enterprise zone authority and the 
area to which the zone relates as an enterprise zone (para. 5). A 
“person aggrieved ” seeking to challenge the validity of the order 
must do so within six weeks (para. 4) and the Act also requires local 
authorities within whose jurisdiction the enterprise zones are 
located, once the order has been made, to review their structure 





83 N, Broakes (Chairman of London U.D.C), Law Society Garette, February 4, 
1981, 
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Ibid. 
as H.C.Deb., Session 1979-80 (Standing Committee D), cols. 893-894 (May 1980). 
26 Ibid. at cols. 1027-1028. It should also be pointed out that the of 
Stato has powers of direction to require the amendment of structure and 
plans and if approved plans are inconvenient the U.D.C. could ask the Secretary 
of State to use these powers. ‘ 

87 The Secretary of State in 1973 considered the development corporation model 
for London’s Docklands but decided in favour of the Joint Docklands 
Organisation, See also, Policy for the Inner Cities, Comd. 6845 (1977), p. 8. 
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and local plans in so far as they relate to land situated within the 
zone (para. 24). 

The nature of the scheme is particularly important as it operates 
automatically to grant planning permission for any classes of 
development provided for within the scheme and subject only to 
conditions or restrictions laid out in the scheme itself (para. 17). 
In effect it introduces an arrangement analogous to the American 
zoning system in these areas. Other concessions on regulatory 
requirements include the abolition of the need for an industrial 
development certificate *® and relaxation on demands for customs 
and statistical information.” There will, however, be no relaxation 
of health and safety regulations or standards dealing with the 
control of pollution, and building regulations will still apply. 
Furthermore, in order to protect amenity or sensitive uses, restric- 
tions may be imposed in the scheme on the location of specified 
classes of development within a specified area (para. 17). Of probably 
more importance in attracting private investment, however, are the 
fiscal advantages of locating within an enterprise zone; namely 
exemption from development land tax’: and on industrial and 
commercial buildings, 100 per cent. capital allowances”? and 
exemption from rates (para. 27). Local authorities will be 
reimbursed through specific grants from the Treasury for lost rate 
revenue (para. 29). 

Invitations to prepare schemes have been given for 11 areas in 
the United Kingdom by the Secretary of State,” and it is expected 
that the first zone will be operating this summer.** According to 
the Government, criteria for selection included reasonable geo- 
graphical spread, areas with particular problems of economic and 
physical decay, but at the same time sites with a need and potential 
for development and demonstrating a variety of problems in order 
to be able to test and evaluate through comparison the efficacy of 
the use of the schemes.** In fact, one criticism may be that the 
adoption of 500-acre units means that very few enterprise zones 
are located in the inner city where land parcels of this magnitude 
cannot easily be drawn up. Furthermore, while enterprise zones 
have been welcomed enthusiastically in some quarters, whether they 
are likely to be successful from a public policy perspective remains 
a matter of controversy. One danger is the use of the zones for 
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the establishment of large-scale retail undertakings which might 
disrupt the balanced development of retail investment in the area. 
Finally, it may be argued that although the substantial fiscal 
incentives, estimated to reduce the occupation costs of a normal 
United Kingdom business operation by two-thirds,” will certainly 
encourage development that probably would not otherwise have 
occurred in the zone, they may not actually stimulate new develop- 
ment but merely cause a relocation of development which other- 
wise would occur in other parts of the area. And if a locational 
shift is all that is achieved, it may then be asked whether the costs 
incurred in so doing were justiflable. 

2.3.3. Land Management Policy. In recent years attention has 
been focused on the fact that a substantial amount of inner city 
land is owned by public bodies.” With increasing concern over the 
plight of the inner cities and the fact that 30,000 acres of rural 
land is lost every year to urban development, the question has been 
raised as to whether publicly-owned inner-city land is being utilised 
efficiently. The third aspect of urban planning policies dealt with 
in the Act then is concerned with the assessment of public land 
holdings and assessment of private land requirements. Part X of 
the Act empowers the Secretary of State to compile and maintain a 
register containing the land holdings of public bodies ** in parti- 
cular areas,**® which in his opinion are not being used, or sufficiently 
used, for the purpose of the performance of that body’s functions 
(s. 95). Moreover, the Secretary of State is also empowered to com- 
pel a Part X body to take steps to dispose of any land owned by 
it and which is entered on the register (s. 97). A copy of the 
register for these areas will be sent to the local council and be 
available for inspection by members of the public (s. 96). 

The basic objective seems to be the disposal of land which the 
Secretary of State believes to be surplus to requirements at any 
given time. Whether the primary motive is a planning one of 
ensuring that scarce urban land resources are sufficiently utilised 
or the fiscal one of ensuring that assets are not held by public 
bodies on a long-term basis when they are not needed for their 
functions and when they could be sold off and thereby contribute 
to the reduction of the P.S.B.R., is more difficult to gauge. If 
the basis for Part X is primarily the planning concern it could 
be argued that under-utilised land rather than public land should 
be the focus of assessment and registration. Part X, however, seems 


8 Estate Times, January 30, 1981, p. 13. 
in 
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to reflect a basic underlying ethos of the Act: namely that public 
bodies have become overly bureaucratic and self-serving, that they 
no lọnger adequately serve the interests of the clients they were 
elected to represent, and that private bodies, being subject to the 
discipline of the market, are unlikely to hold on to unproductive 
and under-utilised land. One of the difficulties with the objective 
of registration, regardless of motive, is the evidence indicating 
that much publicly owned inner city land is not in a fit state 
for redevelopment and the fact of registration will not, in itself, 
stimulate early redevelopment by either public or private agencies. 
From this perspective, the extension of the powers of the Secre- 
tary of State to provide grants for the reclamation of land, given 
by section 117 of the Act, is to be welcomed. 

The powers laid down in section 116, however, clearly seem 
to be a planning motivated response to a planning problem. Sec- 
tion 116 provides that an authority, if directed to do so by the 
Secretary of State, must make an assessment of land in its area 
which is “available and suitable for development for residential 
purposes.” The provision stems from a pilot study carried out in 
the Manchester area in March 1979 which sought to identify the 
constraints which operated to prevent land allocated for residential 
purposes from being developed. The aim of section 116 then is to 
encourage authorities to monitor the yearly flow of private housing, 
compare it with expected rates of building under structure plan 
policies, identify any constraints and thereby ensure that sufficient 
quantities of land are allocated in the plan for housing. It is 
noteworthy, however, that the emphasis, in keeping with the domi- 
nant ideology of home ownership, is entirely on private house- 
building.* 


2.4. Overview 


Although the powers given to the Secretary of State.in relation 
to public land registers and the establishment of U.D.C.s provide 
further evidence of increased central control over local govern- 
ment, the most important theme which emerges from the land 
development aspects of the Act concerns the nature and functions 
of local authority action in this area of public policy. The primary 
effect seems to be to redirect the scope and modify the nature 
of the planning system so as to make it more supportive of 
the private sector. That is, the policies which attempt to modify the 
elaborate nature and the scope of the inquiry involved in the 
planning process and which require specifically the monitoring 
of land requirements for private housebuilding when read together 
with a reduction in the interventionist role of local authorities in 
the development process and the establishment of incentive systems 
for private developers in enterprise zones indicate a distinct shift 





1 See, in particular D.o.E. Circ. 9/80. 
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in policy towards the private sector. This shift is towards accep- 
tance of the pre-eminence of the market mechanism and the con- 
sequent modification in the role of the State to that of a market 
aid rather than as an alternative allocative system to that of the 
market. 


3. Implications of the Act for the Nature and Functions of Local 
Government 


The position of local government in a unitary and interventionist 
State seems problematic. As the Government assumes responsi- 
bility for management of the economy and the provision of national 
minimum standards of public services, local government tends to 
find itself divested of responsibilities and subject to increased cen- 
tralised supervision in the exercise of its remaining functions. As 
a result, most reforms affecting local government which are jus- 
tifled in terms of technical considerations have significant impli- 
cations, individually or cumulatively, for the constitutional position 
of local government. The Local Government, Planning and Land 
Act, 1980 provides a clear example. The Layfield Report sought, 
in identifying alternatives of centralist and localist solutions, to 
put such issues into the arena of debate but the Government’s 
response has served only to obfuscate. Indeed the Act, which has 
as one of its most significant features a further increase in the 
centralisation of power, has even been justified by the Government 
as a landmark in the restoration of local autonomy and respon- 
sibility. Are these two claims incompatible? 

One aspect of the Act, hitherto unmentioned, is the abolition 
or relaxation of ministerial powers of control and supervision 
over the discharge of a local authority’s functions across various 
services. These provisions stem from a White Paper in 1979 which 
proposed the repeal of nearly 300 powers of control.* Most of 
these are incorporated in the Act.* These reforms, which were 
justified on the basis that they would “provide councils with 
greater local discretion and autonomy ” in fact abolish mainly 
unused or anachronistic powers of a detailed and minor nature 
and do little to reduce central control over national standards 
of service provision. Although in one sense these reforms do help 
establish a climate of greater autonomy, it must be remembered 
that the Act creates many new specific controls over local govern- 
ment.’ If, however, one abandons a formalistic approach of listing 


1 D.o.B., Central Government Controls over Local Authorities, ee (1979), 
p poe g} and telated Scheds. 1 (miscellaneous), 2 (Polution), 3 (Amenity), 
4 (trade), 5 (allotments), 6 (Charges): also paras. 18 (2) (b) of Schod. 11, paras. 
6 and 7 of Sched. 14, paras. 13, 22 and 26 of Sched. 15 and Sched. 23 


4 Supra, note 2, para. 11. 
š Part NI alone, for example, in dealing with direct labour organisations gives the 
Secretary of State 13 new powers to make orders or issus directions. 
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of powers and attempts to evaluate in reality the effect of the 
Act on centratlocal relations there seems little doubt that the 
framework established enables the centre to exert further influence. 

The ideological basis for the claim that the Act gives greater 
local autonomy is seen most clearly in the provisions dealing with 
openness and responsiveness in local government. Part II of the 
Act imposes duties on local authorities to publish such infor- 
mation about the discharge of their functions as the Secretary of 
State directs.‘ Why, it may be asked, is the Government so keen 
to pursue openness and access to information in local government 
when it is so resistant to such reforms at the central level? The 
objective, it appears, is to promote comparison and competition 
between authorities by attempting to evaluate the unit cost of 
service provision. The danger with this narrow “ value for money ” 
approach (cost of the provision of education per ‘‘O” level pass?) 
is that it provides no realistic indication of the relative effectiveness 
of service provision and is, at root, antithetical to the ideals on 
which the Welfare State was founded. The local autonomy that 
is being promoted in the Act is not the autonomy of the local 
authorities but the autonomy of the ratepayer. This implication, 
drawn from Part I, clearly. accords with claims that the block 
grant reforms were designed to stimulate accountability of 
authorities to their electorates.’ 

The Act, then, is of major significance in attempting to under- 
stand the nature and role of local government today. Agency 
theories of local government (whether as agents of central govern- 
ment or private business) are rather crude as the relationships 
are much more complex than an instrumentalist view suggests. 
Nevertheless within this heuristic framework the Act is indicative 
of a modification in the position of local government through 
‘which it is likely to become more responsive to the demands of both 
central government and private business. The overhaul of the 
financial machinery of local government, for example, is being 
carried out in the context of a reduction of local spending designed 
to resolve the fiscal crisis of the State. Furthermore, the Act requires 
‘ services to be placed on a more economic footing, to be justified to 
ratepayers in such terms and to be performed in such a way as to 
support the private market. In so doing the distinctive nature, func- 
tions and objectives of public bodies is undermined. The model 
being used to evaluate the performance of local authorities is that 
of the private corporation: the emphasis is on their fiduciary duty to 
ratepayers (not their political responsibility to the electorate), of 
justifying the cost effectiveness of services to ratepayers (not their 
responsibilities to putative beneficiaries of legislative programmes) 
and effective management is determined by the size of rate demands 





€ See D.0.B., Local Authority Annual Reports (Code of Practice) (1981). 
7 Supra, p. 427. 
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(not by their achievements in performing their legislative duties). 
Is the success of the Act to be gauged by the success with which 
this vision of the nature and function of local government is pre- 
sented to, and accepted by, the public? 


MARTIN LOUGHLIN 


NOTES OF CASES 


WRONGFUL DISMISSAL AND THE DOCTRINE OF REPUDIATION 


THE common law action for wrongful dismissal has been eclipsed in 

recent years by the statutory remedies for employment termination.’ 

The flame of the common law in this area has not been wholly 

extinguished, however, as the decision of the Court of Appeal in 

Gunton v. Richmond-upon-Thames London Borough Council? 

demonstrates. While wrongful dismissal continues to be important 

- in cases where the statutory remedies are inadequate,’ the common 

law principles retain their influence upon the concept of dismissal , 
generally. That the force of influence does not always contain the 

virtue of illumination is a feature of the present case. 

The plaintiff had been employed by the defendant council as a 
college registrar. His letter of appointment purported to make his 
contract of service terminable by one month’s notice on either side 
and subject to, inter alia, any regulations made by the council from 
time to time. The council having decided to dispense with his ser- 
vices he was dismissed with one month’s notice. The manner of this 
dismissal clearly short-circuited the preliminary steps laid down in 
disciplinary regulations which had been made by the council during 
his employment.‘ Although he had been effectively excluded from 
his place of work during the notice period the plaintiff successfully 
sought a declaration in the Chancery Division that the dismissal 
was a repudiation, ineffective lawfully to determine his contract of 
service. On appeal, the order at first instance was varied in part but 
the central issues before the Court of Appeal were those now 
discussed. 

The nub of the plaintiff's case was that a lawful termination of 
his service contract could only be achieved by giving appropriate 
notice following observance of the full requirements of the discipli- 
nary regulations. The court seemed to consider that these regula- 
tions were difficult to reconcile with the express terms of the letter 
of appointment yet it was “common ground” that they formed 


1 The remedies for unfair dismissal and redundancy now contained in the Em- 
ployment Protection (Consolidation) Act 1978, Pts. IV-VI as amended by the Employ- 
ment Act 1980, s. 6-10 and Sched. 2. 

a [1980] 3 W.L.R. 714 (Buckley and Brightman L.JJ.; Shaw L.J. dissenting but 
concurring in the result), Seo alto: Jones v. Lee and Guilding [1980] IRL.R. 67, 
C.A. 

3 Compensation in unfair dismissal, for example, is subject to an upper limit of 
£16,910: E.P.C.A. 1978, s. 72-76 and 148 as amended by the Employment Protection 
(Variation of Limits) Order 1980 (S.I. 1980 No, 2019). See further: Anderman, The 
Law of Unfair Dismissal (1978). 

4 The plaintiff may have watved this irregularity when he utilised the appeal 
mechanism contained in the latter part of the regulations: [1980] 3 W.L.R. 714, 
D. 720 (per Shaw L.J.) and p, 733 (per Brightman L.J.). 
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part of the contract.‘ In this respect Gunton exemplifies the prob- 
lems raised by the automatic and apparently unselective incorpora- 
tion of secondary material into employment contracts. The courts 
have often displayed an all too ready tendency to accord contractual 
status to such material without fully considering its nature or appro- 
priateness for incorporation,‘ Although not a live issue in the appeal 
the question which arises is that, if the letter of appointment was 
the primary contractual document, what criteria are applicable and 
what limits are set for the incorporation by reference of secondary 
material? In Gunton, however, the immediate question was how to 
reconcile the disciplinary regulations with the express notice pro- 
vision. Shaw L.J. considered that the regulations did not disturb the 
power to terminate the contract by notice but would be relevant in 
measuring the degree of fairness if the matter had been the subject 
of an unfair dismissal application to an industrial tribunal’ Buckley 
L.J. contemplated the possibility that the regulations’ modified the 
optration of the notice provision only in disciplinary dismissals, so 
that in the instant case the dismissal was unlawful because of the 
council’s failure to exhaust procedure prior to the giving of notice.’ 
Brightman L.J., appearing to concur broadly with this latter view, 
described observance of the regulations as “a condition precedent 
to a valid recommendation for dismissal on a disciplinary 
ground.” * The anomaly inherent in this view is that had the council 
chosen to dismiss without assigning a reason thereto, the contract 
could have been terminated lawfully without recourse to procedure 
merely by giving the required notice.’® It is regrettable that such 
difficulties and anomalies can be so lightly treated. 

The central issue in Gunton—the effect of repudiation upon con- 
tracts of service—has long been a burning question in employment 
law.”* It is an issue of more than academic import. It is settled law 
that the doctrine of repudiation dictates that no right of action 
accrues unless and until the innocent party accepts the repudiation 
by electing to treat the repudiatory breach as determining the con- 
tract.** As to how the doctrine applies to contracts of employment 





s Ibid. at p. 719 (per Shaw LJ.), p. 723 (per Buckley LJ.) and p. 734 (per 
Brightman LJ): but was it really “ common ground "? See text to note 7 below. 
\w : Davies and Froedland, Labour Law Text and Materials (1979), pp. 
sc scare kirees ih Dumville, “ From Statement to Contract—Some Effects 
of the Contracts of Employment Act 1972” (1977) 6 ILJ. 133. 

7 [1980] 3 W.L.R. 714, 719 and see E.P.C.A. 1978, s. 57 (3) as amended. This 
would sem to cloak the regulations with something less than full contractual status. 

8 Ibid. at pp. 723-724, 

® Ibid. at pp. 734-735. 

10 Shaw L.J., referring to this anomaly, thought that this “ would produce a 
grotesque result ” : itd. at p. 719, Such a result might also accrue, for example, 
where tho dismissal was on grounds of illness. 

11 Seo the stimulating discussion in Freedland, The Contract of Employment 
(819; ae td ia Unravelling the Concept of Dismissal” (1978) 7 I.LJ. 
16 and 100 

1a“ An unaccepted repudiation is a thing writ in water and of no value to any- 
body: it confers no legal rights of any sort or kind”: per Asquith LJ. in Howard 
v. Pickford Tool Co. Ltd. [1951] 1 K.B. 417, 421. 
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there are, generally speaking, three views. First, that such contracts 
do not constitute an exception to the general rule, so that the 
employee must accept the repudiation before the contract is ter- 
minated.4* Secondly, that employment contracts are suf generis, 80 

_ that the repudiatory conduct brings the contract automatically to 
an end, denying the innocent party any right of election.** Thirdly, 
-that while the repudiation normally puts an end to the contract de 
facto, in special circumstances acceptance of the repudiation will 
be, necessary to terminate it de jure. 15 The authorities are conflicting 
and inconsistent. Thus the court in Gunton had a fresh opportunity 
to clarify the position. 

In a careful review of the recent authorities Buckley L.J. founded 
his judgment upon the first and orthodox view that as a matter of 
principle the full rigours of the general doctrine of repudiation apply 
to employment contracts as to the generality of contracts."* In 
doing so, he rejected the fallacy of the traditional explanation for 
treating such contracts as exceptions to that doctrine: namely, that 
a contract of employment, being based upon the mutual trust and 
co-operation of the parties, cannot survive a repudiation which 
destroys these elements and cannot attract the remedy of specific 
performance.*’ As Buckley L.J. pointed out, as much could be said 
for “innumerable kinds of contract” to which the doctrine 

applied.** Brightman L.J. attempted a more distinctive approach. 
While recognising that in reality an employee could not remain in 
employment in the face of bis employer’s repudiation, he drew a 
distinction between a termination of the status of employment and 
a termination of the contract of employment.’* This analysis strove 
to reconcile the general legal principles with the practicalities of 
employment repudiation. Consequently, while an employee might 
not maintain his status as employee he might salvage incidental con- 
tractual rights which are “not of necessity dependent upon the 
existence of the relationship of master and servant.” ** Buckley L.J. 
also visualised situations where “ incidental or collateral terms might 
cause the injured party to want to keep the contract on foot” but 
posited that “in a case df wrongful dismissal the court should easily 
infer that the innocent party has accepted the guilty party’s repudia- 
tion of contract.” 9" This inference might easily arise where the em- 





See the most ry treet A Moat ERR O 
[1978 LOR. 908 (Mogarry V -C.). 
14 Seo e.g. Vine v. National Dock Labour Board [1956] 1 QB. Er 14 (per 
Jenkins LJ.) and Sanders v. Ernest A. Neale Ltd. [1974] L.C.R. 565, N 
15 See for example: HAI v. C.A. Pattoni SCO Lad: [1972] Ch. 305, at Oe 
Lord Denning M.R.). 
18 [1980] 3 W.L.R. 714, 729. 
17 Seo Freedland, op. cif, pp. 272-278. 
18 [1980] 3 W.L.R. 714, 729. 
19 Ibid. at pp. 735-736. 
20 Ibid. at p. 736, Seo Elias op. cit. pp. 24-29 for a discusrlon of some of the 

of such an 

21 Ibid. at p. 730. Ts this not a significant undermining of his cartier restatement 
of the orthodox principle? 
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ployee, in discharge of the duty to mitigate his loss, seeks or enters 
into fresh employment. 

Despite the clarity of the majority view its failure to consider th 
wider ramifications for the statutory concept of dismissal is unsatis- 
factory. In a parallel development the Employment Appeal Tribunal 
has recently attempted to lay down principles in this broader con- 
text.” This involves dividing repudiatory conduct in the employ- 
ment relationship into two categories. On the one hand, there are 
repudiations which entail a deliberate curtailment of the contract, 
effectively terminating it without more. The clearest example of this 
is where the repudiation takes the form of an express dismissal with- 
out notice. On the other hand, certain repudiatory conduct merely 
entitles the innocent party at his option to discharge the contract by 
acceptance of the breach." The distinction rests upon the intention 
behind and the language of the repudiation. With this development 
in mind, the present writers would respectfully contend that the 
minority reasoning of Shaw L.J. in Gunton is likely to prove to be 
of long term importance. In his judgment he contrasts the effects 
of “total” repudiation and “ oblique” repudiation. The former 
amounts to “an express and direct termination of the contract in 
contravention of its terms ” automatically destroying the contractual 
relationship, while in the latter case the repudiation “arises in- 
directly as, for example, where the employer seeks to change the 
nature of the work...or the times of employment.” * Shaw L.J. 
does not seek to rely upon the analysis proffered by the Employment 
Appeal Tribunal but it is submitted that his judgment bridges the 
gap between the common law interpretation of dismissal and the 
novel departures of employment protection legislation. 

In conclusion it can be said that, despite the different positions 
advanced by each member of the court in Gunton, this case goes 
some way towards a clarification of the problems set by applying 
common law principles to the modern labour relationship. In a time 
of economic uncertainty and job insecurity, however, there can be 
no half-way house towards a satisfactory resolution of the tortuous 
legal difficulties posed by termination of employment and this area 
is ripe for further judicial explication.** In the view of the present 





33 See Rasool v, Hepworth Pipe Co. [1980] LR.L.R. 88 and Brown v. Southall 
and Knight [1980] LR.L.R. 130, both noted by Anne Morris (1980) 9 I.L.J. 188. 
For the definition of dismissal in the statutory context sec: E.P.C.A. 1978, s. 55 (2) 
and 83 (2). 


33 Where an employee accepts his employer's repudiatory conduct thls may amount 
to “constructive dismissal” under ss. 55 (2) (c) and 83 (2) (c) Seo Western 
Excavating (E.C.C.) Ltd. v. Sharp [1978] Q.B. 761, C.A. cf. Marriott v. Oxford & 
District Co-operative Society (No. 2) [1970] 1 Q.B. 186, C.A. 

34 [1980] 3 W.LR. 714, 721. In the latter case the employee's specific reaction 
to the repudiation will determine whether or not the contract is still subsisting. 

35 In particular, there is a need to indicate how the different layers of repudiatory 
conduct relate one to another. In Gunton leave to appeal has been refused: [1981] 
1 W.L.R. 28, H.L. 
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writers, the reasoning of Shaw L.J. in Gunton and that of the Em- 
ployment Appeal Tribunal in Rasool and Brown ** will provide the 
PATRICIA LEIGHTON 


A SHET, A Pam OF SANDALS, A CARDIGAN 


Fothergill v. Monarch Airlines’ might be regarded as an every- 
day story in the life of modern folk. Mr. F. arrived by air at 
Luton Airport one day in 1975 to find the side of a suitcase had 
been split open in transit. F. complained of this to an official, 
and filled in a printed claim form, on the basis of which the 
airline paid for the damage. When he reached home, F. discovered 
that a shirt, sandals and a cardigan were missing. More than 
seven days later, he claimed compensation for this loss from 
Monarch, but they denied liability. i 

Under the 1929 Warsaw Convention, Art. 26 (as amended by 
the 1955 Hague Protocol) claims arising from damage (French 
text : avarie) caused by an airline must be made within seven 
days of receipt of the relevant luggage. Monarch argued that F. 
had not given this notice. F. argued that damage did not include 
loss, so the time limit did not apply to thẹ claim. (His alternative 
argument that the claim for damage implicitly included the claim 
for loss was rejected without discussion by the courts.) Kerr Jo 
and the Court of Appeal’ accepted F.’s argument, but the House 
of Lords unanimously rejected it. In so doing the Lords of Appeal 
touched on some of the most fundamental issues concerning the 
relationship between international and municipal law, and between 
the executive and the judiciary. 

The House of Lords concerned itself solely with the meaning of 
damage in Article 26, as incorporated into English law by the 
Carriage by Air Acts 1932 and 1961. Their Lordships all decided 
that damage/avarie encompassed loss. The problem had been 
resolved this way for the future by the Carriage by Air and Road 
Act 1979, but the statute was regarded as irrelevant. In reaching 
its conclusion, the House pursued further its recent reconsider- 
ation of judicial attitudes to the’ interpretation of international 
agreements, a process started in Buchanan v. Babco.* In Fother- 
gill the problem was clarified because Schedule 1 to the 1932 Act 
set out first the English translation of the 1929 Convention and 
then the authoritative French text. The Act provided that the 
Convention as scheduled should have effect in English law, 
precedence being given to the French text in event of disagreement. 

The decision’s main interest lies in the treatment accorded 
ambiguous treaty provisions incorporated in English law. At one 

46 Seo note 22 above. Seo further: London Transport Executive v. Clarke [1981] 
LRLR. 166 C.A. f 


1 [1980] 2 Al E.R. 696. aT 
3 [1979] 3 AN E.R. 445. 4 [1977] 3 AI BR. 1048. 
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level the decision is straightforward, a majority holding that such 
ambiguities may be resolved by reference to the convention it- 
self and, if necessary, any travaux préparatoires and (at least 
in the case of conventions intended to unify rules of private law) 
decisions of courts of the other States Parties on the point in issue. 
Underlying this conclusion is the view that it is the courts’ duty 
to give effect to treaty provisions, and not to the text enacted by 
Parliament should that be different. Interpretation is thus an exer- 
cise in divining not Parliament’s will but that of the treaty makers. 
As the United Kingdom is responsible internationally for the acts 
of its courts, it is desirable that the Queen’s courts and the Queen’s 
ministers should speak with one voice where possible. Nonetheless, 
are there not cases where it would be more appropriate to ask, 
as Lord Fraser suggests the courts should, what Parliament inten- 
ded to enact? 

Even accepting that statutes should be construed in such cases 
as one with the relevant treaties, the House’s approach to the 
interpretation of this convention is open to question. Lords Scar- 
man and Wilberforce argued that travaux préparatoires were 
admissible to resolve this ambiguity because, in the interests of 
uniformity, the English courts should use those methods of inter- 
pretation likely to be used by courts of other States Parties to 
conventions unifying private law. Those methods, it was held, 
include recourse to travaux préparatoires. This view is endorsed 
by the Vienna Convention on the Law of Treaties’ to which the 
United Kingdom is party, and which is now in force. 

Lord Diplock reached the same conclusion on the grounds that 
the Vienna Convention codified pre-existent customary inter- 
national law and that the drafters of the 1929 Convention would 
have expected travaux préparatoires to be used as an interpre- 
tative aid. Thus’the principles of Articles 31 and 32 of the Vienna 
Convention (which permitted such use) were applied by the court 
in Fothergill not because they were themselves applicable—which 
they were not, as the Vienna Convention came into force in 1980 
and is not retrospective—but by indirect reference. But if, as Lord 
Diplock asserts, the Vienna Convention merely codified existing 
customary law, attention must be given to a long line of authority 
ending with the Court of Appeal’s decision in Trendtex Trading v. 
Central Bank of Nigeria.‘ The majority in that case held that 
“the rules of [customary] international law, as existing from 
time to time, do form part of our English law.’’’ Their appli- 
cation is a matter of legal obligation and not, as is suggested at 


5 Misc, 19, Cmnd. 4818 (1971). [1977] 1 All ER. 881. 
Denning M.R. fi 


pp. 909-911. 


applying the rules of stare decisis to upon questions of international law 
by English courts, 
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various places in Fothergill, a matter of judicial choice. Following 
the codification, the use of travaux préparatoires is not mandatory. 
Article 32 provides only that recourse may be made to them. 
Other provisions, for example instructing that subsequent practice 
of States Parties and relevant rules of international law shall be 
taken into account in treaty interpretation (Art. 31), are binding 
on an English court. 

If, by contrast, the relevant articles of the Vienna Convention 
represented not codification but progressive development of the 
law, the Court should have followed any customary rules and not 
the Convention. In either event, some investigation of the content 
of customary international law on this point would have been 
helpful, either to provide support for the view that this part of 
the Vienna Convention was codificatory or, if it was not, in order ` 
to identify the applicable rule of customary law. Alternatively, 
it is possible that their Lordships did not accept that such cus- 
tomary rules directly form part of English law or for some other 
reason did not accept that the customary rules on treaty inter- 
pretation were directly applicable here. If so, it would have been 
helpful had they dealt expressly with the Trendtex decision 
(which was not cited before the court). 

A second issue raised’ by the judgments is the position of the 
English courts in relation to the United Kingdom’s obligations 
under the Vienna Convention. After opining that English courts 
should have regard to materials which the treaty drafters them- 
selves thought would be available to deal with ambiguities, Lord 
Diplock suggested that in future cases where the Vienna Convention 
could be applied directly, : 

“|. . an English court might well be under a constitutional 
duty to do so. By ratifying the [Vienna Convention] Her 
Majesty’s Government has undertaken an international obliga- 
tion on behalf of the United Kingdom to interpret future 
treaties in this manner and, since under our constitution the 
function of interpreting the written law is an exercise of judi- 
cial power and rests with the courts of justice, that obligation 
assumed by the United Kingdom falls to be performed by the 
courts.” ° 
In contrast, Lord Fraser argued that the Government, by ratifying 
the Vienna Convention, may have undertaken that future treaties 
will be interpreted in‘ atcordance with the rules stated in the 
Convention. “If so, it seems to me that the only way the Govern- 
ment can implement its understanding [sic] is by ensuring that 
the legislation for giving effect to future conventions is properly 
drafted.”” He concluded that the Government had otherwise failed 
to carry out its undertaking. This accords with Lord Fraser’s 
opinion that courts should apply the law as it appears to a citizen . 
inspecting the text, not basing any interpretation on extraneous 


$ [1980] 2 All E.R. 696, 707. 
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materials such as preparatory materials not readily available to 
such citizen. 

It is submitted that Lord Diplock’s view is to be preferred. 
While it is well established that treaties altering the substantive 
rules of English law, involving the grant of new power. to the 
Crown or the undertaking of financial commitments, need legis- 
lation before they are given effect in English law, no legislation is 
needed to implement a treaty which keeps wholly within the limits 
of the Royal prerogative and which constitutes an exercise of 
that prerogative consistent with existing law. 

The Vienna Convention deals with rules on the conclusion and 
entry into force of treaties, and their amendment, modification, 
invalidity, suspension and termination. Questions about the exis- 
tence of a treaty (which need not be in written form, though 
that is usual); on the authorised text of a treaty; on its entry 
into force between the United Kingdom and any other state; 
on the existence and effect of reservations; on the suspension or 
termination of obligations under a treaty; and similar issues fall 
clearly within the prerogative powers, and therefore the know- 
ledge, of the Crown. A Foreign Office certificate could direct 
courts to a conclusion on any of these points. If they are not 
so directed, and do not themselves seek direction, judges may 
still reach a conclusion on the scope of international obligations 
as best they may. There seems to be no reason why legislation 
should be required before the judiciary apply the Vienna Con- 
vention provisions to any dispute. 

Such a result is desirable. Third States regard Her Majesty’s 
Government in the United Kingdom as responsible internationally 
for the actions of her courts. As Donaldson L.J. recognised 
recently in Buttes Gas and Oil Co. v. Hammer (No. 3) 

“the public interest in the maintenance of international comity 
. . . 18 very great. The courts are wholly independent of the 
executive, but they are an emanation of the Crown and they 
act in the name of the Crown. Giving the fullest weight to the 
public interest in the achievement of justice between litigants, 
I have no doubt that this is more than counterbalanced in this 
caso by the public interest in refraining, in the name of the 
Crown, from ordering ... [the remedy requested by the 
applicants].” ° 
For the same reason it is right that the courts should adopt the 
same approach as the executive, where possible, to all other prob- 
lems involving the Crown in the international arena. It seems 
likely that the executive intended the courts to do this here since, 
despite the usual practice of waiting until all necessary legis- 
lation is passed before ratifying a treaty, the British Govern- 
ment ratified the Vienna Convention in 1979 without requesting 
any legislation of Parliament. It is also understood that it is not 


® [1980] 3 AN ER. 475, 493, 
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likely that the Vienna Convention will be the subject of future 
legislation. 

But what of interpretation? Is this also within the prerogative? 
Could a Foreign Office certificate require the courts to adopt a 
particular interpretation of a treaty term? The Crown has not so 
far done this. Indeed, it is usually reluctant to interfere by such 
certificate in the absence of “overriding considerations of the 
national interest.” 1° Should the Crown choose to intervene on a 
matter of interpretation, there seems no compelling reason for 
treating such intervention as falling into the category of actions 
requiring legislative authority. There is nothing novel in the English 
courts doing as they are told when handling aspects of external 
affairs; and if the purpose of treaty interpretation is to give effect 
to our international obligations, it is reasonable for the courts 
to adhere to the interpretation of an obligation espoused by those 
who assumed that obligation on behalf of the Crown. Where the 
Crown gives no specific direction on interpretation, the courts 
should apply on their own initiative the relevant rules of inter- 
national law: the rules of the Vienna Convention where they 
apply, or otherwise the rules of customary law. Lord Diplock 
himself did this in Post Office v. Estuary Radio ™ in holding that 
the 1958 Geneva Convention on the Territorial Sea did not require 
legislation for its implementation because it dealt with a subject 


within the prerogative powers of the Crown. His reasoning in that: 


case is directly applicable here. 

Still further difficulties of a constitutional nature lurk behind 
these problems, and are implicit in Lord Diplock’s remarks in 
Fothergill. Does a judge have judicial notice of the international 
obligations of the United Kingdom? Lord Diplock assumed so in 
the Estuary Radio case. But in the absence of legislation, how 
does a judge take cognisance of a treaty and any reservations to 
it? Is he deemed to know of all the actions of the Crown, of whom 
he is a representative, and should he be under a duty to make 
inquiries of the Crown’s other representatives in such cases? To 
that there is as yet no authoritative answer. Similarly unanswered 
is another problem latent behind both Lord Diplock’s suggestion 
and the comments of Donaldson L.J. quoted above. Granted the 
independence of the judiciary from the executive, how far can 
that executive, acting in the name of the Crown and by virtue 
of the royal prerogative instruct the judges in the performance of 
their judicial functions in matters of foreign affairs, if no statute 
law is broken in so doing? 


to the United States’ courts by the United States’ Government in a similar case, 
court. 11 [1968] 2 Q.B. 740. 
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WHITEHOUSE v. JORDAN—MEDICAL NEGLIGENCE RETRIED 


THE recent decision of the House of Lords in Whitehouse v. 
Jordan* brings to an end a sorry tale of protracted litigation 
surrounding this case of alleged medical negligence. The decision 
will undoubtedly be regarded as important—inevitably so, since 
the House of Lords rarely has the opportunity of discussing the 
general principles underlying the standard of care to be applied 
in cases of medical treatment.” However, the importance of the 
Whitehouse case lies not so much in its clarification of the relation- 
ship between medical negligence and the concept of “error of 
judgment,” but rather in its underlying indictment of the present 
system of compensating victims of medical accidents. 

The plaintiff was born with severe brain damage allegedly 
caused by the negligence of the defendant, the senior registrar 
in charge of the delivery. The mother’s pregnancy had been diff- 
cult and she had been in labour for è considerable time when 
the defendant took charge of the delivery. He decided to perform 
a “trial of forceps delivery,” a delicate procedure performed with 
a view to establishing whether delivery per vaginam (rather than 
by Caesarian section) is possible. The defendant pulled on the 
baby six times with the forceps but when there was no movement 
on the fifth and sixth pulls he decided to abandon that procedure 
in favour of a Caesarian section. Shortly after the birth the plain- 
tiff was found to be suffering from severe brain damage, which 
the trial judge accepted was sustained in the course of the trial 
of forceps delivery. The trial judge took the view that the decision 
to perform a trial of forceps delivery, rather than to proceed 
immediately to Caesarian section, was a reasonable one in the 
circumstances, However, he concluded that the defendant had been 
negligent in pulling too long and too hard with the forceps so that 
. the plaintiff's head had become wedged or stuck thereby leading 
to asphyxia. The plaintiff was awarded damages of £100,000. 

The Court of Appeal, Donaldson L.J. dissenting,’ allowed the 
defendant’s appeal on two grounds. First, it reversed the trial 
court’s finding of fact that the defendant had pulled too long and 
too hard with the forceps. Secondly it held that, even if the 
defendant had done so, this only amounted to an error of clinical 
judgment and not negligence.* The House of Lords unanimously 
dismissed the plaintiff’s appeal.’ 


l E I WIR ate, [1981] 1 AD ER. 267. 
last occasion which the House 


not 
the medical evidence presented at the trial. All the medical experts, 
thon, agreed that “if in fact the trial of forceps proceeded to the lengths 


£ For footnote, see p. 458. 
Vou. 44 (4) 4 
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Three of their Lordships * expressly rejected the view put for- 
ward by Lord Denning that “ we must say, and say firmly, that; 
in a professional man, an error of judgment is not negligent.” ' 
In the words of Lord Edmund-Davies *: 

“To say that a surgeon committed an error of clinical judgment 
is wholly ambiguous, for, while some such errors may be com- 
pletely consistent with the due exercise of professional skill, 
other acts or omissions in the course of exercising ‘ clinical 


pognon may be so glaringly below „proper standards as to 
e a finding of negligence inevitable.” 


However, Lord Fraser, in line with some EEE placed 
a more charitable interpretation on Lord Denning’s words, con- 
cluding that the Master of the Rolls had really meant to say that 
an error of judgment is not necessarily negligent. This interpre- 
tation is, however, clearly incorrect, as the unambiguous nature 
of Lord Denning’s dictum would suggest. If Lord Denning had 
truly intended to say that an error of judgment is not necessarily 
negligent, his advance reading of the draft of Donaldson LJ.’s 
dissenting judgment would have indicated that his words were 
capable of an entirely different interpretation and would therefore 
have to be revised. The strongest evidence for suggesting that 
Lord Denning intended to say that an error of clinical judgment 
is not negligent lies in the fact that Whitehouse is not the first case 
in which he has made this unequivocal statement. In Hucks v. 
Cole in 1968 Lord Denning observed that **: 


“So a doctor is not to be held negligent simply because some- 
thing goes wrong. It is not right to invoke against him the 
maxim res ipsa loquitur save in an extreme case. He is not 
liable for mischance or misadventure. Nor is he liable for an 
error of judgment.” 


A similar, albeit less unequivocal, statement can be found in 
Hatcher v. Black in 1954. Surely it cannot be that on these 





ry 
T [1980] 1 All E.R. 650, 658. 
s [1981] 1 W.L.R. 246, 257-258. See also the judgments of Lord Russell, ibd. 
P. 268, and Lord Fraser, ibid. at p . 263. 

® Soo (1980) 280 B.MLJ. 121; (1981) 282 BMJ. 156, See also Stafford Y. Conti 
Commodity Services Ltd. [1981] 1 AI BR. 691, 697. 

10 See [1980] 1 A E.R. 650, 662, 

11 Court of Appeal Transcript No. matical atp. 6. 

13 The Times, July Nr ae Denning, The Discipline Ce gic ass 
pp. 242-244). Sitting as a judge of first instance, Denning L.J. (as he then wes) 
charged the fury that “ you must not, therefore, find him [the doctor] nogligedt 
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three separate occasions Lord Denning has been unable to find the 
Tight words to express his true opinion on this issue. 

In these circumstances one must ask why it is that Lord Denning 

should have repeatedly expressed a statement of law which is 

patently untenable, particularly in the face of Donaldson L.J.’s 
dissenting judgment which clearly exposes it as such. It is sub- 
mitted that the explanation lies in Lord Denning’s view, under- 
lying many of his judgments in such cases, that, as a matter of 
policy, medical negligence claims ought to be discouraged.’ It 
is beyond the scope of the present note to examine the many ways 
in which this policy has manifested itself. The requirement of a 
higher standard of proof in medical negligence cases than in other 
civil matters,"* and Lord Denning’s recent extra-judicial statement 
supporting a revival of the requirement of “gross negligence ” 
in such cases,“* serve as instructive examples. This policy has 
been based primarily on the need to protect the professional repu- 
tation of the doctor, which, it is said, is “as dear to him as his 
body, perhaps more so, and an action for negligence can wound 
his reputation as severely as a dagger can his body.” ** In White- 
house a second justification was added, namely, the prospect of 
an American-style medical malpractice crisis arising ‘in this 
country.” No mention, however, was made of the fact that the 
Pearson Commission recently considered this question and con- 
cluded that there was no cause to fear that a crisis of American 
proportions would develop in this country." 

The disturbing feature of this aspect of the Whitehouse case is 
not simply that a strong pro-defendant policy is discernible—such 
is true of many medical negligence cases. However, when the 
desire to implement a particular policy, such as discouraging medi- 
cal negligence claims, reaches such an extent as to conflict with 
the dispassionate consideration of an mdividual case on its own 
merits, then there is genuine cause for concern. It is submitted 
that such is true of the Court of Appeal’s decision in Whitehouse. 
Lord Denning’s comment, following on from a detailed account 
of the plaintiff's physical and mental retardation, that ‘the sad- 


simply because something goes wrong; if, for instance, one of the risks inherent 
in an operation actually takes place... or tf in a matter of opinion he makes an 
error of judgment.” 

13 The decion of the Court of Appeal certainly had the effect of discouraging 
future clatms—seo 


medical egraph, December 7, 1979. 

14 See Hucks v. Cole, Court of Appeal Transcript No. 1968/181, applying Hornal 
v. Neuberger Products Ltd. [1957] 1 Q.B. 247; Whitehouse v. Jordan [1980] 
1 Al ER. 650, per Lawton L.J. at p. 659. 

15 See Denning, supra, note 12, at p. 237. 

16 Hatcher v. Black, The Times, July 2, 1954, See also Bucks v. Cole, Court of 
Appeal Transcript No. 1968/181, at p. 6; Fletcher v. Bench, Court of Appeal 
Transcript No. 1973/313, at p. 10; W Whitehouse v. Jordan [1980] 1 All ER. 650, 


17 [1980] 1 All ER. 650, 658. See also Lim v. Camden and Islington A.H.A. 
[1979] 1 Q.B. 19%, 217; Donning, nipra, Dote, 12 at p. 2H 

® Report of the Royal Commission on Civil Liability and Compensation for 
Peot TARY: Cmnd. 7054-1 (1978), VoL I, paras. 1318-1324, 
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dest part of it is that she [the mother] blames it all on the 
hospital and particularly on Mr. Jordan,” 1” gives a revealing 
insight into the Master of the Rolls’ view of the case. The policy 
‘considerations implicit in this, and similar," comments go a long 
way to explain the existence of the myth that “an error of clinical 
judgment is not negligent.” 

Another important aspect of Whitehouse is the apparent ease 
with which the House of Lords and the Court of Appeal reversed 
the trial judge’s finding of fact that the defendant had pulled 
too long and too hard with the forceps. Despite repeated references 
to the many authorities which lay down severe constraints on an 
appellate court’s power to reverse a trial court’s finding of fact,” 
one is left with the impression on reading the judgments in 
Whitehouse that no more than lip-service was paid to these authori- 
ties. No convincing reason was advanced to justify departing from 
the general rule that an appellate court should not interfere with 
a trial judge’s finding of fact unless “ he has failed to use or has 
palpably misused ” *? his advantage of seeing the witnesses in person. 
Several of their Lordships seem to suggest that departure from 
the general rule was justified in this case on the grounds that 
no question of credibility or reliability was involved." However, 
this does not accord with the facts of the case. A central issue 
was the use of the word “‘disimpacted” in a report prepared 
by a consultant obstetrician at the hospital. H In particular it was 
crucial to ascertain the exact sense in which the consultant had 
used this term, since on one construction it was capable of 
implying negligence on the part of the defendant. Hence the con- 
sultant’s evidence explaining his use of the term was of funda- 
mental importance and therefore his reliability and credibility were 
necessarily key issues in the case. This view is reinforced by the 
trial fudge’s conclusion that “ I find it difficult to accept Professor 
McLaren’s explanation of his use of the word ‘impacted’.” = 
Thus there appears to be no substance in the argument that depar- 








1® [1980] 1 All ER. 650, 653. 


v. Edinburgh & District Tramways Co., i9i9 S.C HL.) 35. 


24 In this reapect Whitehouse bears a caso of Fletcher 
v. Bench, Court of Appeal No. 1973/313, in which defendant, a 
dentist, used the word “ uncrupted” in a on plaintiff’s treat- 
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ture from the general rule was justified because reliability and 
credibility of witnesses were not in issue. 

A similar conclusion can be drawn in relation to the other 
reason advanced by the House of Lords to justify its reversal of 
the finding of fact. Lord Fraser took the view that the case 
involved inferences from established primary facts, rather than a dis- 
pute over primary facts themselves, and thus the appellate court 
was just as well placed as the trial judge to decide what inferences 
should properly be drawn.** This exception to the general rule 
is certainly supported by the authorities,” but it is submitted that 
it does not apply to the situation in Whitehouse. The House was 
not dealing with an inference of negligence from established facts. 
Rather it was concerned with the question “did the defendant 
pull too long and too hard with the forceps? ” and that was a 
question of fact to be determined by the trial judge. It would have 
been open to the appellate court to interfere with the trial judge’s 
conclusion that pulling too long and too hard amounted to negli- 
gence—that was an inference from established facts. However, 
.the trial judge’s finding that the defendant had pulled too long 
and too hard was one of fact, based in part on his own impression 
of witnesses in giving evidence, and as such it ‘should not have 
been interfered with. 

The most disturbing aspect of the Whitehouse case is that it 
represents all that is wrong with the present system of compen- 
sating victims of medical accidents. It emphasises the delay 
inherent in the system—i1 years elapsed between the plaintiff's 
birth and the House of Lords’ decision. It emphasises the expense 
of the system—the legal costs involved in Whitehouse, charged 
to the legal aid fund, will almost certainly be far in excess of 
the original award of damages. Above all it illustrates how much 
of a lottery personal injury litigation is and how heavily the 
odds are stacked against the plaintiff if an allegation of medical 
negligence is involved. It makes a mockery of the “ wait and see” 
policy adopted by the Pearson Commission in relation to reform.” 
How many more cases like Whitehouse will there have to be before 
steps are taken to ‘alter radically the present system of compen- 
sating victims of medical accidents? 

GERALD ROBERTSON 


ESTOPPEL BY PART PERFORMANCE 


Greasley v. Cooke! could have been the scenario for another 
decision on part performance in the series Maddison v. Alderson,” 





26 Ibid. at p. 263. 

37 See Benmax v. Austin Motor Co. Ltd. [1955] A.C. 370; Goodhart, “ Appeals 
on Questions of Fact ” (1955) 71 L.Q.R. 402. 

28 See Goodhart, su noto 27, at pp. 404—411. 2° Supra, note 18, para. 1371. 

1 [1980] 1 W.L.R. 1306; [1980] 3 Al E.R. 710. 3 (1883) 8 App.Cas, 467. 
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Wakeham v. Mackenzie’ and Re Gonin.* Miss Cooke was a living- 
in maid at the house of widower Arthur Greasley. On his death in 
1948 she remained, keeping house without remuñeration for his 
family, principally for one of his sons, who was her de facto hus- 
band, and Arthurs daughter, who suffered from serious mental 
illness. These two died in 1975. The surviving son and grandchildren 
of Arthur having succeeded to the property, they sued Miss Cooke 
for possession. She claimed that she had remained because members 
of the family had asked her to, and had encouraged her to believe 
that if she did she could make her home there for life. She counter- 
claimed for a declaration that she was entitled to occupy the house 
rent free for life, or to remuneration for her past services. However, 
her case was based not on contract but estoppel. 

At trial the plaintiffs withdrew their claim without conceding the 
counterclaim. The court found that the defendant had been en- 
couraged to believe that she would be allowed to remain, but held 
that she had failed to discharge the onus of proving that she had 
acted to her detriment as a result of the belief. The Court of Appeal 
reversed that decision and gave the declaration. Thus it upheld an 
estoppel in the categories promissory (because founded on a promise 
rather than a representation), proprietary * (because the promise, the 
resultant acts, and the remedy all concerned the use of property), 
and equitable.‘ 

The court held that the defendant had discharged the onus by 
establishing that she received assurances tending to induce her to 
act as she did, since it could be presumed that her acts were a result. 
Lord Denning M.R. (Dunn L.J. concurring) and Waller L.J. both 
cited Reynell v. Sprye,' an action in equity to set aside a conveyance 
obtained by fraudulent misrepresentation, and Smith v. Chadwick,* 
an action for damages at common law for deceit. Lord Denning 
M.R. cited also a case in which his own judgment had been based 
on estoppel.” The decision maintains a relatively wide scope for the 
doctrine of estoppel by avoiding the imposition of a heavy burden 
of proof. The doctrine benefits those who omit to secure their 
expectations through a strict compliance with conveyancing require- 
ments, usually because, like Miss Cooke, they lack negotiating 
strength, or professional advice and assistance. Consequently the 
decision in this respect is ta be welcomed. 

Lord Denning M.R. alone also held, reiterating a longstanding 
view, that the defendant need not show that her acts were to her 


3 [1968] 1 W.L.R. 1175. 
4 [1979] Ch. 16, 
5 So referred to, [1960] 1 W.L.R. 1306, 1311 (Lord Denning M.R.), 1313 


J). 
* Cj. clessifications in which sóme of these classes aro mutually exclusive, e.g. 
Snell's Principles of Equity (27th ed., 1973); p. 561. 
ates) 96 GD aT 
® (1882) 20 Ch.D. 27 
* Brikom Investments Lid. v. Carr [1979] Q.B. 467. Roskill and Cumming-Broce 
L.JJ. had decided the case on doctrines of contract and watver. 
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detriment, only that it would be unjust and inequitable to allow the 
plaintiffs to go back on the assurances.'* Consideration of this view 
requires an elucidation of the statement that a person has acted “ to 
his detriment ” (or prejudice). It does not mean that he has already 
suffered irretrievable loss. It refers to a loss which will ensue if the 
other party is permitted to contravene his assurance.’ If the other 
party is estopped the acts done may prove to have been advantageous. 
For example, the party pleading estoppel may, in reliance on an 
assurance that an obligation owed by him would not be enforced, 
have ordered his affairs on the assumption that certain assets, which 
would have been used in performing the obligation, were at his dis- 
posal If his plea of estoppel succeeds, he is, of course, better off 
than he would have been if he had had to perform the obligation; 
if it fails, he will now suffer loss beyond the original cost of 
performance. 

If this is correct, and if, contrary to Lord Denning’s view, detri- 
ment is an essential condition for estoppel, it follows that the doc- 
trine always prevents loss. This would provide a satisfactory 
rationale for the doctrine. Lord Denning’s substitution of an 
“injustice and inequity” condition would entail the objective of 
penalising deceitfulness, which would use the law as a moral censor. 
A second objection is that it is’ difficult to justify the undoubted 
condition of an act on the faith of the assurance if that act need not 
threaten detriment. Thirdly, the authority for Lord Denning’s view 
is not strong.’* Fourthly, his view entails, instead of a simple “ detri 





1° Ho cited two recent judgments by himself: Moorgate Mercantile Co. Ltd. V. 
Twitchings [1976] Q.B. 225; Crabb v. Arun D.C. [1976] Ch. 179, 188. For an carly 
soo A. T. “Recent Developments in the Doctrine of Con- 
sideration” (1952) 15 M.L.R. 1, See also his judgments in: Central London Pro- 
perty Trust Ltd. y. High Trees House Ltd. [1947] 1 K.B. 130; Rickards Ltd. 
V. Oppenheim [1950] 1 K.B. 616; Wallis v. Semark [1951] 2 T. 222; Plastic- 
moda Socista per Azioni v. Davidsons (Manchester) Ltd. [1952] 1 Lloyd’s Rep. 527, 
538-539; D. & C. Builders Lid. v. Rees [1966] 2 Q.B. 617; W. J. Alan & Co. Ltd. 
V. El Nas Export & Import Co. [1972] 2 Q.B. 189, 213-214. Cases which he has 
' cited on this point are: Lyon v. Reed (1844) 153 ER. 118; Hughes v. Metropolitan 
Railway Co. (1877) 2 App.Cas. 439; Birmingham and District Land Co. v. L.N.W.R. 
Foon 40 Ch.D. 268; Fenner v. Blake [1900] 1 Q.B. 426; Bruner v. More 
[1904] 1 Ch. 305; Panoutsos v. Raymond Hadley Corporation [1917] 2 K.B. 473; 
Re Wickham [1917] 34 TLR. 158; Metcalfe v. Bryce [1927] 1 K.B. 758; Re 
Willlam Porter & Co. Ltd. [1937] 2 All E.R. 361; Grundt v. Great Boulder Pro- 
prietary Gold Mines Ltd. (1937) 59 CLR. 641, 674; Salisbury (Marquess) v. Gib 
more [1942] 2 K.B. 38, 51; Buttery v. Pickard [1946] W.N. 25; Foster vV. 
Robinson [1951] 1 K.B. 149; Enrico Furst & Co. v. W. E. Fisher Lid. [1961] 2 
Lloyd’s Rep. 340. 
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ment” rule, a measure of judicial discretion. This is not to be pre- 
ferred. However, fifthly, it is ‘doubtful whether different results 
would ensue. He gives a number of cases and hypothetical instances 
to show that his view would produce more estoppels. If they are con- 
sidered in terms of thé notion of detriment suggested ‘above, it is 
doubtful whether in any of them an insistence on detriment would 
exclude an estoppel. ` 

The use in Greasley v. Cooke of precedents from other areas of 
common law and equity emphasises that estoppel is not isolated 
from the general law. The facts suggest the question: could Miss 
Cooke have claimed through a parol contract for the grant of an 
interest in the house, enforceable by her acts of part performance? 

Part performance presupposes a contract which “ in its own nature 
is enforceable by the Court.” '* Promissory estoppel presupposes a 
promise intended or likely to be acted upon. Could there be a pro- 
mise without a contract? The need for a contract was fatal to pleas 
of part performance in Maddison v. Alderson** and Re Gonin**: 
might pleas of estoppel have succeeded? It is unlikely, because for 
promissory estoppel the promise must also have been acted upon. 
Hence the promise must be supported by consideration, subject only 
to certain open questions on the nature of consideration.’’ In this 
respect the two doctrines coincide. 

The party pleading part performance must show that, in reliance 
on the contract, he incurred “ expense,” “ prejudice” or “‘ detri- 


ment,” ** or acted in such a way that it would be a fraud for the. 


other party to rely on the statutory requirement of writing.’ This 
corresponds to the condition in estoppel of acts induced by the assur- 
ance causing detriment to the promisee, or (on the formulation 
favoured by Lord Denning) making it unjust or inequitable for the 
promisor to break his promise. It is said that part performance pro- 
duces an “ equity,” and this, not the contract, is enforced." Simi- 
larly, estoppel is said to produce an “ equity.” ** Part performance, 


the need for detriment: see Spencer Bower and Turner, op. cit. pp. 101, 104-111, 

391-394, 

13 See above notes 10, 12. The form of detriment defined and instanced above 

yu preen bi, ee Hughes V. Metropolitan Railway Co., ibid. and Foster v. Robin- 

son, Greasley v. Cooke is another example. Furthermore, in the doctrine of 

tire eee tae o are eral aleari Toren da Quoted bain), but 

have never been thought to confilct. 

14 re PONE Performance (6th ed., 1921), pp. 276-277, followed m Chap- 
v. Lambert [1917] 2 Ch. 356, 361, sAn E ET T e in 

ies Steadman [1976] A.C. 536 Fry's further requirement of “ proper parol 
evidence ” of the contract appears to add nothing. 

“THE 183) 8 App Ces. 467 

18 [1979] Ch. 1 

17 Seo: | 570) 52 LAR 174, 177-178 (P. S. Attyah); ibid. 342, 344-345 (P. J. 


18 Steadman V. Steadman, ibid. 540 (Lord Reid), 558, 565 (Lord Simon of 


Glaisdale). 
19 Fry on Specific Performance, ibid.; Chaproniere v. Lambert, ibid.; Steadman 
v. Steadman, Ibid. 555 (Lord Dilhorne 

20 Maddison v. Alderson (1883) 8 App.Cas. 467, in passages cited in Steadman v 
Steadman, ibid. 21 E. R, Ives Investment Lid. v. High [1967] 2 Q.B. 379. 





July 1981] NOTES OF CASES 465 


like estoppel, is not aimed primarily at acts from which the other 
party might gain an unfair benefit, although it includes many such, 
but at those which threaten loss to the party pleading it.?* Again 
the two doctrines coincide. 

Acts of part performance must be “ referable” to the contract.” 
There is no corresponding condition for estoppel,™ which therefore 
has a wider application unless the recent relaxation of the part per- 
formance condition culminates in its abolition.™ The difference pro- 
bably explains why estoppel rather than pert performance was 
pleaded in Crabb v. Arun D.C.** and Greasley v. Cooke. Estoppel 
could have avoided the difficulty in Maddison v. Alderson and Re 
Gonin, although the final outcomes would have been unchanged 
because of the absence of the first condition.” 

The effect of part performance is to make the parol contract en- 
forceable by specific performance, and to give the plaintiff an equit- 
able proprietary right, an estate contract, enforceable through any 
appropriate remedy. The effect of estoppel is that the court may 
enforce the equity in whatever way is appropriate.** It is enforce- 
able against the original promisor, his successors in title other than 
purchasers for value, as in Greasley v. Cooke,” and probably pur- 
chasers for value with notice.** Thus it also is a proprietary 
interest." l 

Thus estoppel may win a case when part performance would not.” 
The two doctrines may be manifestations of one general principle, 
a possibility accepted in older cases.?* This principle may be exempli- 





233 Thus the condition is not satisfled by the payment of money which can be 
recovered in quasicontract without loss: Chaprontere v. Lambert, ibid. 3613@. 

33 The precise meaning of this is currently controversial. See Re Gonin [1979] 
Ch. 16, considering Steadman V. Steadman, ibid. 

34 It is assumed that the requirement that the representation be precise and un- 
ambiguous (Low Vv. Bouverie [1891] 3 Ch, 82) is no longer strictly applied. This 
would be a corresponding, but different condition. 

45 Above note 23. There is no evidence that the relaxation is a conscious result 
of comparison with estoppel. 


37 See above, Cf. also Wakeham v. Mackenzie [1968] 1 W.L.R. 1175, criticised 
in Re Gonin, ibid. 31, for the view taken of this condition. The criticism could have 
been avoided by a reliance on estoppel. 

a0 E, R. Ives Investment Ltd. v. High [1967] 2 Q.B. 379. 

2% The counterclatm referred to assurances by “members of the family.” The 
surviving son of Arthur may have been a promisor, but the grandchildren were 
probably not. 

30 Inwards V. Baker [1965] 2 Q.B. 29. 

31 The same statutory rules of enforcement seem to apply for registered land: 
they are registrable, but may be overriding interests under the Land Rogistration 
Act 1925, s 70 (1) (g). (See also [1980] Conv. 207, 215, Jill Martin.) However, 
where the land i only the estate contract is registrable as a land 
chargo: Land Charges Act 1972, s 2 (1), (); E. R. Ives Investment Ltd. v. High, 
ibid. 


32 Cf. J, Gareth Miller, “ Provision for Dependants and Agreements for Testa- 


#9 Seo, eg. Ramsden v. Dyson (1866) LR. 1 H.L. 129, a much-cited authority 
on estoppel, which was also argued in terms of part performance (ibid. 133-135); 
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fied in other doctrines, such as those concerning deceit, the avoidance 
of transactions for fraud, waiver, and secret trusts. When promissory 
estoppel is “ reviewed and reduced to a coherent body of doctrine 
by the courts,” *4 they could usefully examine not only its internal 
rules, but also its external relations with other doctrines. 
GORDON WOODMAN 


LIABILITY IN TORT FOR THE USE OF LETHAL WEAPONS: 
Donerty v..M.O.D. 


In 1972 a two-man patrol of soldiers was fired on by a gunman 
in Belfast and shortly after the plaintiff was shot by one of the 
soldiers. The plaintiff brought an action against the Ministry of 
Defence? claiming damages for trespass to the person and negli- 
gence. O'Donnell J. sitting without a jury, adjourned the trial 
until the Court of Appeal in Northern Ireland had given judg- 
ment in Farrell v. Ministry of Defence? which, by a majority 
decision, decided that soldiers did owe a duty of care in negligence 
even to actual or suspected terrorists. 

During the course of the trial it became clear that the trial 
judge would have to decide between the version of the events given 
by the plaintiff on the one hand and by the soldiers on the other. 
The plaintiff's case was that he had heard some shots being fired 
but believing that it was safe to proceed he emerged into the 
area where the gunman had been and then, being quite alone, he 
was shot by one of the soldiers. The soldiers deposed to having 
seen the plaintiff standing beside the gunman and one of them, 
who intended to hit the gunman, fired and hit the plaintiff instead. 
To support the soldiers’ version of the facts the defendant gave 
evidence that when the plaintiff was taken to hospital an Armalite 
magazine containing live rounds was found in the plaintiff's 
clothing and that he was subsequently convicted of possessing 
ammunition without a firearms cortificate.* 

O’Donnell J. awarded the plaintiff £15,000 damages for tres 
pass to the person. The Ministry of Defence appealed to the 
Northern Ireland Court of Appeal* and thence unsuccessfully to 
the House of Lords on the broad ground that.in deciding the 
disputed issues of fact the trial judge had misdirected himself on 
the question of the relevance of the conviction for possession of 





MacManus v. Cook (1887) 35 Ch.D. 681, generally cited as a case on part per- 

formance, which reHed on estoppel cases such a1 Duke of Devonshire v. Elgin (1851) 

51 ER. 389, Rochdale Canal Co. v. King (1853) 51 E.R. 924, and Ramsden V. 
ibid. 


34 Woodhouse Lid. v. Nigerian Produce Ltd. [1972] A.C. 741, 758 (Lord Hait- 
sham of St. Marylebone L.C.). 

1 Doherty v. Ministry of Defence (1980) unreported EL.. 

23 Unreported. Judgment of December 29, 1978. 

3 Ho was, however, acquitted of possessing ammunition in suspicious circumstances. 

4 Unreported. Judgment of October 3, 1979. 
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the ammunition.’ Indeed the Ministry of Defence had conceded 
that if the trial judge was justified in accepting the plaintiff’s 
evidence as to the circumstances in which he was shot the shooting 
was tortious. 

One further reason that prompted the Ministry to appeal to the 
House of Lords was no doubt a statement made by the trial 
judge concerning the soldier’s liability in negligence. He thought 
that even if the account of the shooting given by the soldiers 
were correct, he would have held the soldier who had fired the 
shot liable in negligence since ‘‘ his marksmanship fell below the 
standard which was desirable or reasonable in anyone discharging 
a lethal weapon.” The House, without going into any detail felt 
that statement to be wrong. 

The statement by the trial judge may have been wrong for 
three reasons. First, it assumed a duty to take care, a matter 
which is not free of doubt. A majority in the Court of Appeal 
of Northern Ireland in Farrell y. Ministry of Defence held there to 
be a duty on members of the security forces to take care even 
towards actual or suspected terrorists. On further appeal to the 
House of Lords‘ in that case their Lordships refrained from 
deciding this issue on the ground that the only relevant act of 
negligence, against the commander of the soldiers concerned, had 
not been pleaded. Powerful arguments might be raised against 
such a duty arising. The imposition of a duty of care might 
“cause the class of persons on whom it would fall to: be so 
circumspect in their work that, on balance, the public at large 
would suffer to an unreasonable degree.” Tho overriding task 
of the security forces Gn Northern Ireland in 1972) must have 
been to do their duty, to prevent crimes and to arrest offenders.’ 
Whilst members of Her Majesty’s army are no doubt made of 
stern stuff’ a “patrolling soldier’s life may well depend on his 
decision made on the spur of the perilous moment, to get his 





+ [1980] 1 AN E.R 166; Walker (1980) 43 M.L.R, 591. 

ammon, The oul or Negligence: Recently Expressed Policy Elements 
(1971) 34 MLR. 394 and 528. Viscount Dilhorne tn Farrell v. Secretary of State 
for Defence [1980] 1 AD BR. 166, 173, was not prepared to say that he agroed 
with the decision of the Court of Appeal in Northern Ireland that a duty was 
owed, Seo also Hamson [1969] C.L.J. 273, 287, who alluded to the “ extremely 

to be struck between the 

of a citiren”; Shaw Savill & 
Albion Co. Ltd. v. The Commonwealth (1940) 66 C.L.R. 344. Distinguish thos who 
plan an operation and those who carry it out. See Hogg, Liability of the Crown 


8 See Lord Diplock, Reference under s. 48A of the Criminal Appeal (Northern 
Ireland) Act 1968 (No. I of 1975) [1976] 2 All E.R. 937, 946. Quaere whether a 
soldier is a “public officer ” with respect to the crime of misconduct in a public 
office, R. v. Dytham [1979] 3 AD BR. 641. 

? Seo Lord Reid, Home Office v. Dorset Yacht Co. Ltd. [1970] 2 All BR. 
294, 302. f 
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shot in first.” ° On the other hand, a court might well feel sym- 
pathy with Lord Lowry C.J.’s concluding remarks in R. v. Bohan 
and Temperley 1 that he did not “intend to give any currency 
to the view that the Army are above the general law in the use 
of weapons or in any way beyond its reach.” 

Secondly, the standard of care suggested by O'Donnell J. might 
be considered to be too high. A soldier might only have a split 
second in which to spot a target, aim and fire at it. The law 
would require too much of him if it were to ignore the realities 
in which he must act." Moreover, a relevant factor when con- 
sidering whether a soldier (or policeman) has acted reasonably 
must be the object which he desires to achieve.'* He has a duty 
to obey lawful orders and this may involve the use of force to 
prevent a crime being committed or to arrest an actual or sus- 
pected offender. With the level of violence as high as it was in 
Northern Ireland in 1972 it might be argued that the risk to 
members of that community from terrorist acts was considerable 
and this justified a standard of care from the soldier that would 
not be sufficient in less highly charged circumstances. 

Thirdly, a higher standard than that intimated by the trial 
judge may be required of those who use lethal weapons. In 
Donoghue v. Stevenson** Lord Thankerton said, “ we are not 
dealing here, with a case of what is called an article per se dan- 
gerous, in which case a special duty of protection or adequate 
warning is placed upon the person who uses ... it.” Use of a 
firearm may therefore impose upon the user a very high or strict 
duty in tort especially when it is directed against a person in a 
public place.“ Relief from liability would only occur if a defence 


-applied and this approach would no doubt result in much detailed 


censideration of such defences as volenti non fit injuria or ex 
turpi causa non oritur actio and contributory negligence." 


10 Lord Dine Loney v. cleo i (aa a ke 

11 Unreported, judgment of June 

13 Seo generally, Jones v. Boyce (1816) 1 Stark 493, cf. Sayers v. Harlow U.D.C. 
[1958] 1 W.L.R. 623. “ Rescuers are not expected to act with textbook perfection 
in situations of peril,” Linden, Canadian Tort Law (1977), p. 90. 


Dorset Yacht Co. Ltd. [1970] A.C. 1004; Priestman v. Colan and Smythson 
(0933) 19 DER OD 1i Ch Bam x Goyer (1966) 57 D.L.R. (2d) 

14 [1932] A.C. 562, 602; see also Dominion N: Natural Gas Co. Ltd. v. Collins et 
al. [1909] A.C. 640, 646; Potter v. Faulkner (1861) 1 B. & S. 800, 845; Smith v. 
London and S.W. 


and Stein Ltd. v. Larkin Bros. Ltd. [1934] 1 K.B. 191, v. 
Woodland [1969] 3 All E.R. 863, 875. In Farrell v. Ministry o g 
L.J. in the court of Appeal (N.I) R v. Fletcher (1868) L.R. 3 


: N.I.) distinguished 
H.L. 330; see also Poupart v. Lafortune et al. (1967) quoted in McDonald [1967] 
C.L.Q. 435, 446, where Batshaw J. considered that a police officer who missed his 
target and bit an an innocent person displayed insufficient skill in tho use of a firearm. 
TE ey kan Lan 

15 See Lord Diplock, Doherty v. Ministry of Defence; cf. Chettle v. Denton 
Os m 

See Owens v. Brimmell [1977] Q.B. 859. In Doherty v. ee ee 
és Gainer chee hee ots conthmed to move toward the gunfire but no 
of contributory 
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The effect of holding a soldier liable in trespass rather than 
negligence raises a number of questions as yet unresolved. First, 
can we assume that if a soldier is liable in trespass there would 
be no grounds of policy that could be invoked by a court to 
prevent a duty arising in negligence? Secondly, can’ we assume 
that vicarious liability applies in an action of trespass? ™ Thirdly, 
can we assume that the Ministry of Defence can be vicariously 
liable at all for the torts of a soldier committed while on duty? = 
Can we also assume that where the ‘defendant deliberately shoots 
the plaintiff that, in line with Letang v. Cooper** an action in 
negligence against him is not available? A further question that 
might arise in a trespass action is whether contributory negligence 
is available as a means of reducing the plaintiff's award of dam- 
ages. The better view,” it is suggested, is that it can be applied, 
always assuming that the plaintiff's conduct is sufficiently serious 
to weigh in the scales against an intentional assault. 

P. J. ROWE 


JupICIAL REFORM DIGS ITS OWN GRAVE 


THE issue for the House of Lords in Gammell v. Wilson and 
Furness v. B. & S. Massey Ltd.’ was whether a claim for damages 
for loss of earnings during “the lost years” could be brought 
by the victim’s estate in a case where the victim had died before 
he had recovered judgment. The facts of the two cases were 
broadly similar: both involved claims by parents representing the 
estates of deceased children, a 15-year-old boy killed in a road 
accident and a 22-year-old unmarried man killed at work; and 
in both cases substantial awards for loss of earnings during “ the 
lost years” had been made to the estate.* The House of Lords 
unanimously upheld these awards, though not without some reluc- 
tance, Lord Diplock stating that he did not think the outcome 
was “ either sensible or just.” °? i 

After the decision of the House in Pickett v. British Rail 
Engineering Ltd.*, the decisions in the present appeals were very 





17 See Sharrod v. London and North West Rallway Co. (1849) 4 Exch. 580 
Esso Petroleum v. Southport Corporation [1956] A.C. 218, 244, Lord Tucker 
Cf. Keppel Bus Co. Ltd. v. Sa'ad Bin Ahmad [1974] 1 WLR. 1082, 

18 A soldier is not employed under a contract of service; 2, Manual of Milltary 
Law, p. 353; Re Tuffnell (1876) LR. 3 ChD. 164; Leaman v. R. [1920] 3 KB. 
663. Cowan, “ Armed Forces 


3° Murphy v. Culhane [1976] 3 All BR. 533, 536, Lord Denning M.R; cf. Lane 
v. Holloway [1967] 3 All E.R. 129, 135, Winn L.J.; Hollebone v. Barnard [1954] 2 
DLR. 278. 

1 [1981] 1 All E.R. 578. The appeals were heard together. 

2 £6,656 and £17,275 respectively. 

3 At p. 581. 

4 [1980] A.C. 136; (1979) 95 L.Q.R. 187; [1979] CLJ. 47. 
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probably inevitable. In that case their Lordships had overruled 
Oliver v. Ashman,* which had prohibited recovery of damages 
for loss of earnings during “the lost years.” Since, under section 
1 (1) of the Law Reform (Miscellaneous Provisions) Act 1934, 
all actions vested in a deceased person survive for the benefit 
of his estate, it was predictable that it would be argued that the 
right to sue for loss of earnings during “the lost years” would 
pass to the estate. 

Two arguments have been advanced against this view. In Kan- 
dalla v. British Airways Board * the defendant argued that Pickett 
was concerned only with a claim by a living plaintiff’ and that 
a claim by the estate should be differently decided. Griffiths J. 
rejected this line of argument * on the grounds that several of their 
Lordships in Pickett had recognised the possibility of a claim by 
the estate and that, if a claim for loss of expectation of life 
survived for the estate,’ there was no legitimate reason why a 
claim for ‘‘ the lost years ” should not also survive. 

The second argument was that a claim for “the lost years” 
was prevented by section 1 (2) (c) of the 1934 Act: “ where . 
death ... has been caused by the act or omission which gives rise 
to the cause of the action, [damages] shall be calculated without 
reference to any loss or gain to [the] estate consequent on... 
death, except that a sum in respect of funeral expenses may be 
included.” In Kandalla Griffiths J. rejected the argument that 
damages for “‘ the lost years’’ were a gain to the estate consequent 
on death.™ In the present appeals it was argued for the defendants 
that damages for “the lost years” were compensation for a loss 
to the estate consequent on death. Following the majority *! of 
the Court of Appeal in Gammell v. Wilson,” their Lordships 
unanimously rejected this argument. “Loss to the estate conse- 
quent on death ” was not to be construed as including any loss in 
respect of which a right to recover damages was already vested 
in the deceased immediately before his death—as the right to 
damages for “‘ the lost years” (and, indeed, the right to damages 
for loss of expectation of life**) was. Damages for “the lost 
years” are for the loss to a living person consequent on the 
tortious act of the defendant and not a loss consequent on death. 
Such authority as there is clearty supports this view.’* Section 1 





E [1962] 2 Q.B. 210. * [1980] 1 AI BR. 341. 
In Pickett, although the victim hed died before the decision of the House of 


Griffiths J.). 

11 Brandon L.J. and Sir David Cairns; Megaw L.J. dissented. 

1a LPEE ATER SST 13 Rose v Ford, supra, note 9. 
14 the axtenive review by Brandon L.J. [1980] 2 All ER. 557, 572-576. ` 


July 1981] NOTES OF CASES 47h 


(2) (c) is designed, as far as it refers to losses, to exclude’ from 
the calculation of the estate’s damages liabilities of! the :estate 
which arise only because it is the estate of a deceased person! under. 
the general law (e.g. the cost of obtaining &~grantıot probate. 
or administration, the cost of administration):and ithe + liability of- 
the estate to capital transfer tax). .The iftention!.ofi.section\1 (2) 
(c), so far as gain to the estate. ixiconcerned;: is, that the'ldamáges' 
recoverable by the deceased immédiately. before tis.death shall 
not, following the survival: of: such right!fer- the:benefit2 df his: 
estate, be reduced..byl:incidental' gains Ito the~ estate» consequent’ 
on the death under the Igeberal slaw (erg. moneys“ payabld: under. 
policies of life-omaccidentinsurance)esij wil) be sors aoje sf] 
A number of oebnsequences follow from: the.decisions The~first! 
is the' very, reall possibility. ofuthe depeddants:.securing auwindfalk. 
Where. the victim isa child ‘the parents: may. be. able torrecovera 
substantial sum even though :they: have’ incurred^little or, no -reah 
financial loss. o Evens where:the :victimuisrnot a.child -it may. 
prove advantageous'forr.dependants;7as--the estate, to, sue under. 
the: 1934: Actirather: than as depéndants-ainder the Fatal :Accidents 
Acts: The multipliersichoseni tin. persond? injuries:cases. have: tended 
tol be-islightly; higher» ‘than! 'those:in : Fatal: Accidents. Act :claims. 
because’ the: figure’ does motnhave tos :reflect. uncértainties .in-:the’ 
dependants’ futures, Again the: imultiplicand:. may: be greater 
because the level of.dependency!may not:be.as.great asthe level 
of' earnings‘ minus’ the ‘personal element ”*f:. for instance a:man. 
may. donate. part of: his earnings to.a cHarity ı or; political‘ party., 
«Secondly, in acase wherenthe estate,and the dependants, are 
different persons there is a possibility ofidouble:recovety. On death. 
a' claim is almost: invariably brought. under -both the. Fatal Acci- 
dents Act‘ and the Law, Reform Act.: Where.those who. stand to 
inherit ‘are (as’ they usually willbe) .the same persons«as „the 
dependants ‘any..sum ‘recovered .by: the estate goes to: reduce ithe, 
entitlement under the Fatal Accidents: Act. since pecuniary. benefits 
accruing in consequence: of.death must-be brought: into account.’ 
H, ‘however; the victim has left-his property to a:persom_or body 
other than ‘his dependants then different claimants may succeed 
under. the two ‘Acts, afd, there, Will be nd overlap. It. is hard to 
see why a. tortfeasor should: have ‘to pay. twice: it is. ‘difficult ‘to 
accept that the amount of damages’ payable-'should’ exceed the: 
sum which the victim, would ever, have had. to; dispose of. 1°), s: 


naaa aM 
«18 On'a practical: pote! ftip clear- that- olikta. bisdom achidi da anaon 
almost Inevitably High’ Court matters. > o ai Ue s Lunak 

1s On this ‘point ‘Lord ‘Wilberforce in Pickett, op. cit, ait. at 15i rapes to, havo 


, that! oft. dependency.’ - 
Ton sem itooo; that.a person' not: qualified: as a .dependant widen ths ain A niant, 
Act (ego t- ommon ‘Jaw: wifé D) might bring: a ena a th qa) ‘Gof the 


tre Rye o) uer ye sot Pom ty wera sy itd 
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mAzthitd {point is that the process of calculation may have been 
converted; for some cases at least, into mere speculation. The 
judge hasto) consider (in ascertaining the lost earnings and the 
personal elementywhichu Pickett requires him to deduct from that 
sum) svhether:the victim: would (continue to) be employed; at what 
sort of: pey;.whethen ¢and; ifds©, when) he would assume liabilities 
im:the ashape iofs ai wifeiand/ori children etc. In Gammell the 
jiidge hadstaken asthe multiplicand £8-per week as representing 
the likelfowetkly! surplusgoverithe:future>iyears: it is unclear 
hewsanyrsach figureicould have been confidently arrived at given 
especiallythatthe victim had;neverhworked.*4!: zobus . 

The major effect of the presént:decision>\would«beéiito render 
theiFatsl Accidents :Act largely: ebsoletei-Lord mDiplock was surely 
rightswhen jathis.speechM®che réfetredttol:the; law: asiwithout. 
social, moral of logicab. justification.) Legislative reform <is' clearly’ 
necessary. o The) Pearson Commission Yg recommended. that.iavhile 
damages foriloss of income‘by a living :plaintiff should-be recover-! 
able ronzthe'basis'of pte-accident!.difevexpectancy: suchia, claim: 
should? not! survive ifor the beriefityof the <ebtate24s1In shis-crecenti 
statement’cindicating)i the: Government’s:-intention,, to: dmplement 
at"a:'suitable’ iopportunity!: Certain)-ofi 1the;rPearsom proposals, the: 
Solicitor-Generab listed »this:recommendation:.as being} amongthose' 
upon which legislative.action! will be’forthcoming:? iui “veo qo 

A! number toficalternative legislative solutions ‘have«been sugs 
gested: ‘Ini‘the present decision ‘bord’.Scarman: mentioned. the 
possibility: of repealing: the Fatal Accidents: Act.” Sucha ‘solution 
would) ‘meanthat‘a ‘systemsiof compensation . based: on|ithe, loss 
siffeted by: living dependants wasi replaced by.one..where:rasseSs:: 
ments Were! madetby.|referencetto the losses:of..a ideceased person:. 
As ‘his Lordship «pointed ‘éut;.,suchidechangé would:-be: socially, 
unacceptable:**1 A <second: altetnbtive “Would involve:ithe creversal 
ofthe decision in Pickett'*#: if one ‘acceptsthat the; livingr plaintiff. 
whose life thas been? shortened has) thereby! suffered: loss which; 
should’ be: compensated! this: would ibe’ a! retrograde: step å* yi more, 
over,’ such‘a’ reform von at the | least :need.to be accompanied 





° Royal a ci ay: èst Obtipensts Yor lbs! inh 

Cand. 7054-1978). - ` 

124 Paras, i335. ant 4377800 1 tho- similar, recommendation.: in, Law, Commision 
Report No. 56 and si 2 (3) and ea l oo an 
2213: Written-answer in the House: of Commons, ‘Monday, February) 16;71981: 

a3 At p. 595. AM, UT SC Di ow Pade oh hs PUUS Som asa ty Goal 
`, M, Dependants ‘could of course bring Inheritance Act proceedings: -1 Penh odT + 

5 15,,See, for exampl, Lord Russell at p:'590.1 nic 63 tot aohia pestha! wa 
([28vAlthoughbthe Pearson Report. epdorsca. the” view. that the loat should be com: 


pensated “by: personal 
lost years” tt'rémaina ‘arguable ¢hat whit id-really lost is tho expectation of being 
able to dispose of one’s money as one wishes (2 nop-financlel losa). Yo. cou ita dy” 
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by statutory reversal of the “rule” that dependants are barred 
from a Fatal Accidents Act claim by the victim’s having pursued 
to judgment (or settled) during his lifetime a personal injury 
claim. In fact the proposals likely to be enacted (including as 
they do a repeal of the head of damage for loss of expectation 
of life *") represent a laudable reassertion of the primacy of depen- 
dency as the basic principle of assessment in cases of compensation 
for death: at the same time they preserve full compensation 
for living plaintiffs. The present decision will probably stand only 
as a monument to the brief but controversial life of the estate’s 
right to recover for “ the lost years.” 
PHP DAVIES 
ALAN EVANS 





7 
37 Seo para. 372 of Pearson which the Government intends also to enact. 
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SEARCHES FOR SPACES 


Law, SOCIETY AND POLITICAL ACTION. By THOMAS MATHIESEN. 
London: Academic Press. 1980. ix and 323 pp. inc. index. 
Hardback: £17-80; Paperback: £7-80.] 

OFFICIAL DISCOURSE. By FRANK BURTON and Pat CARLEN. [London: 
Routledge & Kegan Paul 1979. xi and 148 pp. (inc. index). 
Hardback: £7:50.] 


“ progressive ” intellectual circles, even, perhaps for the first time, within the 
nation’s faculties of law. 

This burst of activity was partly stimulated by the desire to formulato 
critiques of the “atheoretical” social-democratic traditions of gradualist 
social reform. In legal studies, that tradition, which had presented itself as 
distinctive by, insisting upon the importance of legislation, was accused by 
the new critics of failing to take seriously and “ problematise ” the nature 
of the relation between law and society under the capitalist mode of produc- 
tion. Critics working within the Marxist-Leninist tradition stressed the impos- 
sibility of moving through successive reforms towards socialism, A socialist 
transformation would only come about through revolution. That acknow- 
ledged, it equally became appropriate for academics to explore how it was, 
through what mechanisms, capitalism survived, for all tts periodic crises. This 
was first conducted in a fairly general way but we have begun to witness the 
production of more concrete studies of the workings of law and Ideology. Two 
such works are discussed here, both of which are informed by the notion of 
the bankruptcy both of “reformism” and of the revolutionary Marxist- 
Leninist and Trotskyist left “in the present conjuncture.” Both are, in some 
sense, searches for some intellectual and political space within which power 
and dominant ideologies can be understood and effectively challenged. 

In Law, Society and Political Action, Mathieson begins by arguing that 
changes of (and within) material structures * set off changes in legislation and 


1 The catalyst was the translation into English of the now much denigrated major 
works of Louis Althusser—For Marx (1969); Lenin and Philosophy (1971) and 
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(1978) ). More balanced treatments aro offered by Perry Anderson, Arguments 
Marxism (1980), Chaps. 3 and 4, and Colin Summer, Reading Ideo- 
(1979), Chap. 6. 

2 The work of Paskukanis has been especially influential in the last five years 
t collection of his writings by Beirne and Shartlett, Selected 
tings on Marxism and Law (1980)) for a ucid summary of recent work in this 
area, see Bob Jessop (1980) 8 International Journal of the Sociology of Law 
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conflict with dominant interests are trimmed, or down in the logis- 
lative process, or conceded only to be accompanied by parallel changes which 
fulfil the original function, thus preventing real change, or thwarted 


consequence 
for tho material structure’. . . legal rules function . . . so that dominating 
interests are first of all fulfilled, and the rules do so by enhancing the struc- 
ture which the dominating units have contributed to the establishment of in 
order to fulfil their interests” (p. 76). Mathiesen terms this the feedback 
effect of law, and considers this with regard to threo aspects, the “ legal 
superstructure,” “legal production” and “legal norms.” Each is considered 
in terms of “ objective” and “subjective” feedback. By objective foedback, 
Mathiesen means that “ material conditions are arranged (adjusted to each 
other, organised in serviceable combinations, or avoided if possible if they are 
unserviceable) so that prevailing interest and power structures are main- 
tained” (p. 80). Subjective feedback meant “that conceptions or attitudes 
are created (awakened, defined as current opinion, propagated) which support 


Court and the Oslo Law Faculty)—and a more diffuse periphery—tho legal 


economic elite of the country both before and after their appointments. Sub- 
jective feedback concerns the involvement of this personnel in legitimating 


jective than objective feedback. His main point is that the subjective, 
authority-producing effect of the system of legal production strongly subdues 
criticism and doubt in society. Again, he emphasises the importance—one 
might say the complicity—of the authority. 

tlon in the law faculty, not in the sense that it reaches large groups of the 
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public at large, but in terms of its functioning for lawyers who come into 
contact with it and through whom it is diffused into the wider society. He 
stresses the cult of “stars” of the law who are constituted within legal 


texts presented as the outcome of independent divorced from 
material development. Through the mediation of these independent, 
“great men” of the law, law is constitut i institutionally, 


as the origin of itself. ' 

Legal norms too have this double feedback effect. Objectively, by con- 
straining or creating opportunities in such a way that dominant interests are 
secured. Subjectively, by being presented as and framed within the notion 
that they support equality between citizens and further their freedom. 


sketch of a. possible political strategy. It is here that Mathicsen’s originality 
becomes clear. In a chapter called “Parts and Totality” he seeks to refine 
his analysis of the nature of the relation between law and society more care- 

far he has indicated that it is the function of law which is 
the material level. Law is a product of material conditions, and 
in its turn necessary for the furthering of that materiality which 


and law are reciprocally necessary parts of the social totality, and that they 
are reciprocally changing parts of the totality. Both reciprocal necessity and 
reciprocal change he regards as necessary features of a dialectical relation- 
ship. But the materialitylaw relation is not dialectical, because it lacks the 
third feature of the dialectic—that “the two sides to the relationship must 
change each other so fundamentally that they result in a new end product 
Le. a new situation, a new phenomenon, a higher unity, is created ” (p. 156). 

The change is not reciprocally fundamental: “ materiality generates changes 
of the law, and is thereby fundamental, but law only creates changes in 

” (p. 156). This position he terms “ superconstructing.” This notion 

is not very fully developed; law is supportive in terms of the actual support 
which the law gives to material structure, and in terms of the ideological 
distortion which it produces, but it js not transformative, no reciprocally 
fundamental change results. It is an ossified relationship. Law is compared 
in this respect with other systems of ideas. Natural science is in a reciprocal 
relation to material structures. Art is, to a lesser extent. Law under capitalism 
. is compared with religion under feudalism: both are seen as 
ossified undialectical systems, with regard to the two modes of 

The suggestion that law constitutes the dominant set of ideas under 
capitalism is then further refined with reference to a perlodisation of capitalist 
development, in the case of Norway into three stages: “ breakthrough,” 
“primary crisis phase” (between the wars) and “secondary crisis phase” 
(from 1945). Law is associated with the first phase, Keynesian economics 
with tho second, social work and social science (and the valorisation of 
medicine) with the third. Each phase is accompanied by growth in the pro- 
fesslona associated with these distinct systems of thought, coupled with re- 
organisation of the division of intellectual labour, in terms of the emergence 
of new professions and new pedagogical practices. So far as law is concerned, 
its time, for Mathiesen, is already past; its “ hegemony . . . has already begun 
to shrink ” (p. 185). If it is to recapture its centrality, it will have to reshape 
and modernise itself, adapt itself to the new social science orientation. But 
with or without law, the future, he believes, belongs to the problem-eolvers. 
How applicable is this to Britain? Here, perhaps, the relationship between 





4 A similar position, at least superficially, is adopted by non-Marxist writers: sce 
expecially Unger, Law in Modern Society (1976), Chap. 3; Black, The Behavior 
of Law (1976), pp. 107-111. 
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medicine, social work and law is more complex. It is one thing to suggest 
that legal expertise is progressively subordinated to other knowledges, and 
that these new knowledges occupy a privileged position in the courts and 
tribunals of the late capitalist State. But one might enter reservations con- 
cerning the “shrinking ” of legal hegemony, First, one must note how, in the 
name of law, the “ Welfare State” has generated a new terrain of “ rights,” 
and the complicity of lawyers, academics as well as practitioners, in orchee- 
trating this new discourse of social rights. Secondly, how these demands have 
been harnessed to the notion of legal representation, and the revalorisation 
of lawyers as “experts” in this field of representation. Thirdly, the role of 
law in legitimating the coercion/repression involved in many of these new 
technologies of social management. 


Mathiesen does not explore in depth the precise forms of legal discourse. 
In this respect, Burton and Carlen’s Offictal Discourse complements Mathiesen 
by concentrating upon “ legal” discourse in its perhaps most accessible (and 
superficially non-legal) aspect, the writing of official reports. Burton and 
Carlen seek to analyse “State documents concerning contemporary problems 
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is the “ systematisation of modes of argument which proclaim the State’s legal 
and administrative rationality” (p. 48). Such discourse is necessary for 
political and ideological hegemony. The reports serve to incorporate the 
dominated classes and to sustain the confidence of the ruling class. Tho task 
of inquiries into particular crises is to represent failure as temporary, or no 
failure at all, and to re-establish the image of administrative and legal 
coherence and rationality. Official discourse seeks to redeem legitimacy crises 
by the confrontation and appropriation of unofficial versions of discreditable 
episodes. “ To render this Other immaterial the textual formation attempts to 


are delineated: (1) a technical task of discursive inco. amem- 
blage of facts into “an institutional format that is utiHsable for strategies of 
social control.” In this sense, official discourse a “ vindication ” for 


(2) the restoration of legitimacy—here, official discourses seeks to repair the 
State’s fractured image of administrative rationality and democratic legality; 
_ discourse provides the arguments and display. of hegemonic co- 
herence. It is a discourse of confidence in which the intellectual celebration 
of tho State’s rationality is reaffirmed after problematic interludes. 
The core of the book, which is all too brief and allusive, is com 
cerned first to consider the modes of judicial reasoning and the epis- 
temologies which underlie them, and then secondly, to undertake, with 
reference to the specific texts, detailed deconstruction. The execution of 
the first task is somewhat alapdash. They sketch, in what might most 
kindly be called a preliminary manner, the connections between “ common 
OO mmm 
s Within a grander frame of reference, Burton and Carien acknowledge this: 
“ discourses which attempt to violate the Inguistic conventions within 
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which deserves more attention, though one might question the adequacy of 
fashionable empiricist/rationalist bifurcation for the developing of concrete 
research, 

The results of the textual deconstruction are interesting and highly sug- 
gestive. The techniques of closure, the reliance upon a hierarchy of knowing 
subjects or informants deployed so as to “order” the “facts,” and the 
privileged place assigned to narrative time, are all explored with some 
success. The last is perhaps especially significant. The deconstruction of Scar- 
man’s report on Bloody Sunday, for example, reveals the centrality of 
narrative logic and the privileging of narrative time: within a form of nar- 
rative history, where temporal sequence (ie. juxtaposition of events) masquer- 
ades as an assemblage of causal relations, a spatio-temporal beginning must 
be found, a “cut-off” point with which the narrative can begin. The dis 
cursive form—narrative history, which itself dictates the establishing of a 
cut-off point—“ asserts that the cut-off point represents the significant origin 
of the problem.” Deconstruction of the text can thus bring out absences, 
silences, elisions, in short, what Burton and Carlen would call the techniques 
through which the attempt to recognise the Other and at the same time 
effect a closure has been conducted. 

Oficial Discourse could easily be dismissed for its pretensions (the headi- 
ness of its language, and the bewildering galaxy of savants which litters many 
of the pages) and the authors would have done well to have devoted more 
space to detailed textual analysis and somewhat less to “situating ” them- 
selves (in a negative manner) within Modern Western Thought. Indeed, for 
all the attentlon which is given to certain savants, they singularly fail to 
indicate precisely what kind of “ discourse theory” they propose. Clearly, for- 
Burton and Carlen, discourse theory originates in the intellectual milieu of 
contemporary France. But they offer no systematic discussion of the different 
approaches to “discourse” currently being developed. In particular, Michel 
Foucault and Jacques Derrida,* whose “problematics” are very different, 
are somewhat arbitrarily dispersed throughout thelr text. A random appro- 
priation of some of the ideas and terminology of these dense, claborate, and 
(in Derrida’s case) highly elusive approaches, runs the risk of achieving little 
more than a rhetorical tour de force. I myself believe that discourse analysis 
has an important part to play in furthering critical empirical investigations 
into law and legal ideology, but that farther work must be more scrupulous 
about the protocols it observes and the “ theorles ” and methods it employs. 

I wish to conclude by considering the implications of (my interpretation of) 
the texts I have discussed with reference to a concrete example, the riots in 
Brixton. The political implications of these, for the State, could be expressed 
within Burton and Carlen’s approach as amounting to the need to repair a 
legitimacy defect concerning the conduct of contemporary metropolitan polic- 
ing, and the state of “race relations” in Britain today. Mathicsen’s strategy 
of negation, rooted in the irreconcilable division of class interests under 


è Seo Alan Sheridan, Foucault: The Wil To Trath (1980) which summarises 
Foucault's work; for a seif-appraisal (which includes reflections upon his relationship 
to Marxism) seo Foucalt, Power/Knowledge (Gordon ed. 1980). Foucalt considers 
Derrida in Language, Counter-Afemory, Practice (1971), pp. 119-120. Derrida ts best 
approached through Descombes, op. cdt. pp. 136-152 and Sumner, op. ctr. Chap. 6, 
which examines two of Derride’s programmatic statements. For on the-earty 
Foucault, see Writing and Difference (1978), Chap. 2. For Derrida’s intellectual 

seo now the conference proceedings published as Etats Généraux de la 
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capitalism, points to a particular political strategy which could be pursued 
by the left in response to these events. The rest of my remarks focus upon 
the university rather than the street. ' 
Mardsm can present a counter-version of tho significance of the Brixton 
and in particular an interpretive grid through which these events (and 
the state of race relations in Britain) could be understood. Consider tho 
llowing résumé of such a counter-version by Ken Pryce. Pryce conducted 
pant observation study of the Jamaican community in St. Pauls, 2 
w years before its own “troubles,” and emphasised that what he observed 
in that community was only intelligible ‘if the pressures of poverty and race 
in thelr background of hardships under British colonialism are .. . clearly 


F 


i 


T 


The space for sych counter-versions within academic institutions is still, I 
suspect, more precarious than the volume of publications and academic 
courses influenced by Marxist ideas and terminology might suggest. Whatever 
is the case, such a delineation of the nature of the issue clearly points the 
way to extensive and interesting empirical research spanning several dis- 
ciplines, especially history “and political science as well as law. But ‘if 
Mathiesen is right, such a counter-version will be marginalised outside of if 
not inside the university, will be compelled into occupying a reformist space 
or condemning iteelf to effective silence. Textual deconstruction permits 
another form of intervention aimed at official utterances which deal with 
“the problem.” If we follow Burton and Carlen, then an official report into 
these matters is required in some way to close off what has happened and 
somehow constitute the basis for policy prescriptions designed to ensure that 
“it will not happen again.” The Marxist counter-version in search of a 
“total” picture, is unmanageable. An official report must adopt a narrow, 
fragmenting gare if it is to have any prospect of repairing a legitimacy defect, 
and it must marginalise, render unrealistic or unhelpful the broader delinea- 
tlon. If the counter-version is marginalised, textual deconstruction provides 
a more insidious way of disturbing the confidence of the official utterance, 
not simply by challenging what has been sald (“It didn’t happen Jike that”; - 
“The problem is much deeper”) but by casting doubt upon the obviousness 
with which it is said; challenging, in a sense, the credibility of the discourse. 
Thus can be developed a perspective which discloses that there is a Hmited 
field of possible ways of seelng which will avoid the danger of the impossibility 
of closure intruding upon the surface of the discourse and denying explicitly 
the basis of the policy prescriptions which must be made if the appearance of 
closure and the restoration of legitimacy is in any sense to be accomplished. 

Where does all this lead for lawyers, practitioners as well as academics? 
Ultimately, to the disintegration of the conditlons of existence of their 
credibility and their own self-esteem. The old values of the discipline of law 
are not irrelevent to these enterprises—they are necessary in order to engage- 
with legal practice, especially with legal texts. But the discipline is to be 
acquired only to be discarded. Whatever the plausibility of a Marxist frame- 
work to “socialist” lawyers, such a conclusion is, to say the least, 
unpalatable. ' 

W. T. ‘Murray 





>T From Endless Pressure (1979), pp. 267-268, trenchantly reviewed by Howard 
Parker (1981) 32 British Journal of Soctology 145. 
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Tue LAw-MAKING Process. By MICHAEL ZANDER. [London: Weiden- 
feld and Nicolson, 1980. xxvi and 309 pp. £695 paperback.] 


MICHAEL ZANDER profers The Law-Making Process as a companion to his 
earlier work, Cases and Materials on the English Legal System, also published 
in Weldenfeld’s “Law in Context” series, and now in its third edition. The 
two books complement one another in subject matter, but the later work is 
leas of a pure “ case-book ” than its predecessor: this raises problems to which 
I shall return in due course. 7 

Tho book reviewed here deals with tho legislative process, with theories 
and techniques of statutory interpretation, with the doctrine of stare decisis 
and the way it operates in practice, with the judicial role in law-making, with 
law reporting, with legal sources and with law reform (with special reference 
to the Law Commissions), Thus the meaning attached to the phrase “ law- 
making” central to the book’s title, is idiosyncratic, and perhaps somewhat 
misleading. Its centre of gravity is very much in the courts rather than in 
Whitehall and Westminster, and the book is directed primarily at law students 
rather than at those studying political science and public administration, 
though the latter will probably find useful and relevant material in it. 

Professor Zander has trawled widely and deeply in his search for material. 
Inevitably perhaps, some of the ground covered is the familiar terrritory of 
statute and case-law; but a lot of the material is critical and theoretical, and 
the collection is by no means limited to United om sources. Thus (to 
construct a non-random but by no means tative sample of the 
various wares on display) the extracts include Str Harold Kent's memoirs (on 
legislative drafting), Richard Croasman’s Diaries (on standing committees), 
Benjamin Cardozo (on the judicial process), Professor Griffith and Lord Devlin 
(two views of judicial politics), Robert Stevens (on the political undercurrents 
of the judicial House of Lords), Michael Freeman (on the limits of judicial 
law-making); a number of items come from the United States and several more 
from the Old Commonwealth. Most of the material is very recent; but at 
least one item, a longish extract from an article by C. J. Boulton on the 
parliamentary stages of the legislative process, published in 1964, includes 
details which are now out of date. i 

This. is an imaginative selection and one which promises to stimulate the 
interest and the imagination of the reader. Nevertheless, a niggling doubt 
remained in this reviewer's mind after reading it as to whether, notwithstand- 
ing the consistently high quality of the reagents used, the resultant chemical 
reaction has ylelded a satisfactory end-product. To take just one aspect, a 
major part of the author’s purpose is to demonstrate the potentialitles and the 
pitfalls of judicial law-making in a system which has traditionally sought to 
discourage, or at least to camouflage, such activity. He broadly approves of 
the “ mischief” approach to statutory construction; and he takes the view 
that since judges are Inw-makers they “should not only recognise the fact 
but permit and encourage debate before them of what law they should make.” 
A few pages earlier, contrasting English jurisprudence with the “realist ” 
traditions to be found in the United States, he expresses the view that “ many 
and even most English lawyers still Hve in an cartier (flat earth) age of inno- 
cence.” This is strong, almost polemical stuff, with which many people may be 
disposed to agree; at the same time, however, the author includes plenty of 
material, from a variety of sources, which points to difficulties which must be 
ted if we are to encourage our judges to adopt a more policy-orlen- 
tated stance, There is perhaps a danger that the student readership, for whom 
this book is primarily intended, may sometimes take refuge from the intellec- 
tual rigour of subtle and balanced argument in Professor Zander’s strong and 

This is emphatically not a plea for academic writers to sit on the fence; 
but it does reflect my concern that, by virtue of the way in which the book is 
set out, the reader may sometimes lose sight of the direction from which the 
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argument is coming. Professor Zander has a great deal to say which is worth 
this book he says both too much and too little. All too often 
he stops and hands over the microphone to a guest celebrity just at a point 
where one feels that he himself should be shouldering the full burden of 
argument; EERE the celebrities varo not always allowed to speak for 
themselves, The book does not quite have the coherence of the well-written 
textbook nor does it have the moro neutral, referential qualities of the well- 
constructed case-book. This is exacerbated by a alight unevenness. Chapter 7, 
for example, is more in the “ textbook ” mode, while Chapter 8 reverts to the 
a case-book, with long extracts and short linking passages. 

This is a book with many excellent qualities which can usefully be har- 
nessed for teaching purposes. Teachers will probably want to make appro- 
ptations to fit their own purposes and will probably get most value 
from the work by treating it as a case-book with an unusually large amount of 


5 


Illustrative quotations. GAVIN DREWRY 


Tae AvrgoerrrY oF Law: Essays oN Law anb MoRALITy. By 
JosEPH Raz. [Oxford: Clarendon Press. 1979. 289 pp. £10-00. ] 


Dr. Raz is a distinguished representative of this latter extremo of the juris- 
prudential spectrum. His writings display a masterly competence in the pro- 
fessional philosopher's analytical skills. His style is painstaking and precise. 
There are no purple passages and no siipshod shifts of focus. No beginner 
will find his works easy to follow. They are for the tough-minded and 
advanced student of jurisprudence, for whom they are essential reading. 

Critics have not generally found fault with the structures he creates, though 
somo have disapproved the bricks out of which he creates them. Ho has 
argued, for example, that legal systems are comprised of separable laws, as a 
pod contains peas: and that consequently legal theory requires “ principles of 


Concept of a Legal System (2nd ed., 1980)). An opposing view is that a 
legal system is like a cake, from which slices may be cut to meet the require- 
BE eee ee 
useful purpose (see my Law and Legal Science (1979)). Raz has argued that 
the existence of each separate legal rule is a reason for action—fust as 

other fact of the world, like the state of the weather, is a reason for arion 
and that normative theory should concern itself with showing what sort of 
reason for action a rule’s existence is (see Raz, Practical Reason and Norms 
(1975)). His conclusion is that a rule is both a first and second order reason 
for action. It provides a reason why some act should be done (first order), 
and it excludes consideration of reasons against performing the action (second 
order). Because it excludes reasons which would otherwise enter into the 
balance of reasons it is a “ protected reason.” An alternative view would be 
that we do not have to distinguish rules from other reasons, because the 
existence of a rule {s not, of itself, a reason at all; it is so only in particular 
contexts and under certain assumptions. Raz’s claim that there is a conceptual 
connection between rules and reasons is based on an intuition about ordinary 
discourse, He claims that if someone tells you: “TIt is a rule that... .” he 
has given you a complete reason for acting; no knowledge of the sort of rule 


E 
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it is or the circumstances of its creation or operation need be supplied. I do 
not share this intuition. For one thing, I have never heard anyone say: “It 
is a rule that . ,” in circumstances where there was no indication whether 
he was speaking about law, etiquette, convention, social custom or whatever. 
Indeed,‘ references to rules seem to be typically highly context-dependent for 
their reason-giving import. If a stranger accosted you in the street and 
announced: “It is a rule that pedestrians button their jackets ” and refused 


These theoretical views about the nature of legal systems and of rules infuse 
many of the essays contained in the present volume, although a lot of the 
particular arguments are, happily, not dependent on acceptance of this 
theoretical baggage. Most of the essays contained in the first three parts have 
been published before. In Part 1, “Law and Authority,” we are told that a 
person has authority if his utterances are protected reasons for action; that it 
is an essential feature of law that it claims legitimate authority—that is, that 
those who man legal institutions assert that laws exclude all reasons for not 
acting as the law requires; and that there is an obligation to obey the law if 
this claim of the law is justified. 

Part 2, “ The Nature of Law and Natural Law,” comprises an assortment 
of eseays about different themes in legal theory. In essays 3 and 4, Raz 
provides a powerful defence of his version of legal positivism, of the claim 
that the existence and content of every law is fully determined by social facts. 
One wonders whether his heavy reliance on symbolic representation of stages 
in the discussion does more than bear witness to his mastery of this technique. 
Does it add force to his arguments? It will certainly make them less acces- 
sible to the general reader. Other essays in this part tell us that we need a 
theory for drawing a line between those rules enforced by courts which are 
really laws and those which are not; and that the validity of a legal rule 
means the same thing as that it is a binding exclusionary reason for action 
from some “point of view.” These are strange claims. Imagine collaring a 
conveyancer who has written about the National Conditions of Sale and the 
case law thereon, and insisting that he say whether what he describes are 
laws or legally enforced rules, how many laws he has described, and from 
whose point of view they are binding! Raz’s views on legal validity (essay 8) 
are surprising, because he appears to reaile, without acknowledgment, from 
the position he took in Practical Reason and Norms. In that book (pp. 78-84) 
he told us that rules and norms are treated as entitles as a matter of 
linguistic convenience. There are occasions (he said) on which it is convenient 
to refer to the content of some normative assertion without going into the 
context of its creation or other contextual factors, so we hypostatise it as an 
abstract thing. We can then, Raz said, attribute to it various useful dimen- 
sions: that it is valid Gn the sense of justified); or that it ts practised; or that 
it has been prescribed by a certain person or body. In cesay 8 of the present 
work, Raz accepts Kelsen’s ontology of norms—the most perplexing and 
largely discredited aspect of Kelsen’s work. Raz now says that norms are 
things, that validity (bindingness) of norms is the same thing as their exist- 
ence (a unique and indivisible quality), and that an invalid rule js no more a 
rule than is a non-existent stone a stone. The ontology of norms has passed 
beyond expository convenience to being (as it was with Kelsen) an article of 
epistemological faith. 

Part 3, “Internal Legal Values,” is another mixed bag, discussing the 
functions of law, the English doctrine of precedent and the rule of law. This 
pert of the book will be the most accessible to readers who are unfamiliar 
with Dr. Raz’s other works. Indeed, the essay on the functions of law has 
been altered from the former version of the same essay (published in Simpson 
(ed.), Oxford Essays in Jurisprudence, second series, 1973), by the omission 
of the discussion of the distinction between “normative functions” and 
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“social functions,” which itself depended on Raz’s doctrine of individuation. 
The present version deals only with social functions. 

Part 4, “ Moral Attitudes to the Law,” contains new essays which do hang 
together. It is argued that there is no obligation to obey the law—that is, 
that the law never bas the legitimate authority it always claims. At the same 
time, if a perticular individual does have an attitude of respect towards the 
law, then the existence of that attitude means that he is morally obliged to 
obey. Furthermore, in any “liberal” State—one whose laws respect tho 
right to political participation—there is no right to pubHc civil disobedience. 
Whether civil disobedience is justified on any occasion depends on the merits 
of the cause. But having no “right,” one can never claim toleration for 
one’s civilly disobedient conduct in a Hberal State, Sometimes, however, one 
can claim toleration for private conscientious objection to comply with law, 
for to that one has a prima facie right. 

The standard arguments for and against an obligation to obey the law are 
clearly set out by Dr. Raz. But his discussion is complicated by the assump- 


J. W. Harris 
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ENTERPRISE LAW OF THE 80’s—EUROPEAN AND AMERICAN PERSPEC- 
TIVES ON COMPETITION AND INDUSTRIAL ORGANIZATION. Edited 
by F. M. Rowe, F. G. Jacoss and M. R. JoELson [New York: 
ABA Press. 1980, 254 pp. No price stated.] 


In the four days from September 25 to September 28, 1979, European and 
American lawyers interested in competition and related matters met in 
Luxembourg, and then journeyed to meetings in Brussels and London. This 
departs from the usual and obvious procedure of having conferees travel to 
one place and then bringing speakers to the conference, Rather it moves the 
conference to the speakers, It is possible that the novel procedure can be ex- 
plained by the perverse incentives set up by American tax deduction rules. 
The organisers of this delightful romp decided that the world would’ benefit 
from a report of the words read and spoken en route. This volume is the 
result. 1 


One seeslon was devoted to company law policy, or corporate governance to 
give it the grander name by which its devotees would like it to be known Mr. 
Ivo Schwartz gave a clear, rather general overview of recent Western European 
developments. There followed a discussion of these issues in light of recent 
American controversies. Since the American issues are quite different from the 
European ones the discussion became an amiable chat about well known 
matters and generated few new insights. The four remaining sessions were 
squarely within the field of antitrust which, pace Mr. Rowe's introduction to 
the volume, was the real subject of the conference. 

Tho best single paper in the volume is a short comparison of United States 
and E.E.C. competition policies by Professor Barry Hawk. Good com parative 
law usually reveals that many apperent differences are only superficial. Pro- 
fessor Hawk lays to rest a number of over-simple generalisations that have 
become current. The most interesting seasion of the conference was on Juris 
diction and Enforcement in antitrust where there is an international element. 
Good papers by Francis Jacobs on E.E.C. law and Mark Joelson on United 
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surprising developments to be expected in the coming decade, Running through 

i of several sessions was a debate about the purposes 
of antitrust and even of the need for antitrust itself. These included, in Brus- 
sols, a bizarre intervention by a Dutch lawyer which consisted of a series of 
slogans supported by some illdigested economic and intellectual history. This 
provoked an almost equally rhetorical, though more sensible, response from 
the European Commission’s Director General for Competition. The theme was 
continued at the London meetings where the discussion was considerably more 
sophisticated, Str Alan Neale produced the best single remark of the conference 
when referring to the argument that strict antitrust would help fight inflation: 
“It is out of scale. It is like cutting your fingernails as a cure for obesity.” 
This sober view of the limited though useful role of both antitrust and econo- 
mics was expressed in discussions by several participants, but best of all by 
Professor Yamey. 

It is not easy to seo exactly what is the market for this book. Some aca- 
demics will find it interesting and some competition lawyers with a vague 
Interest in comparative law will enjoy it. But it is very much a book of con- 
ference papers and discussions and moreover a conference not mainly of 
specialists and researchers but of practitloners. So the papers are appro- 
priately insubstantial being mainly reportage rather than scholarship, while 
the discussion too is usually about generalities rather than detailed high level 
criticism. The contributions are marred by the inclusion of various unfunny 
jokes and of the fulsome flattery that is common in gatherings of mutual 
admiration societies, The prose is generally reasonable—antitrust is never 
exciting—though Mr. Rowe’s prose often is stuck somewhere between Madi- 
son Avenue and the Sociology seminar (“ Within the nobly generous contours 
of my topic”; “ speakers and panelists interacted with a cosmopolitan audience, 
stimulating intellectual cross-fertilisation and insights for the evolution ...”; 
“ tho address coalesces competition policies and institutional governance trends 
within the paramount theme...”). The book is well printed on good quality 
peper. The inclusion on the front cover of flags from all over the globe suggests 
an ambition that is not realised inside. W. Bisnop 


THE SUBSTANTIVE LAW OF THE EEC. By Derrick Wyatt and ALAN 
Dasawoop. [London: Sweet & Maxwell. 1980. 386 pp. Hard- 
back £19-50. Paperback: £13-50.] 


Tms is another of the “ new generation” of books on Community law. Unlike 
the books published in England immediately after Britain's entry into the 
Community, which were based mainly on the Treaties, these newer books 
take full account of the case law of the European Court. This is of major 
importance, both because of the vague and highly generalised way in which 
the Treaties and most Community acts are drafted, and because of the fact 
that the European Court has in many instances created new legal doctrines 
through a bold and imaginative—some would say, a too bold and imaginative 
—approach to the interpretation of Community law. Consequently, in many 
areas, Community law is case law: an adequate account of the law cannot 
be given without a deep knowledge of the rapidly-growing body of cases 
decided by the European Court This the authors of the book possess in 
abundance, 

The title and scope of the book should be explained. This can best be 
done by indicating what is not covered: among the basic matters omitted are 
the institutional structure of the Community (including the European Court) 
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and the various actions and remedies available in the Court, There is, how- 
ever, a short introductory section with chapters on the historical development 
of the Community and on its aims. This is followed by a number of chapters 
concerned mainly with the operation of Community law in the Member 
States: direct effect, the supremacy of Community law and the procedure for 
preliminary references are among the topics treated. There are also short 
chapters on the general principles of law and on tho treaty-making’ powers 
of the Community, though there is no comprehensive discussion of the 
sources of Community, law. All these matters are treated fairly briefly and 
occupy under 70 pages; they may be regarded as an introduction to the main 
subject of the book—the substantive law of the Community. 

The authors regard the “substantive law” of the Community as the law 
lof the customs union and the Common Market, the law relating to the 
common agricultural policy, and competition law. This is not of course the 
whole of the substantive law of the Community but a book intended for 
students must of necessity be selective and it is far better to give a thorough 
treatment of the main areas than to attempt to do a little bit of everything 
and end up with a superficial and academically unsound account. One of the 
strengths of this book is that the authors Aave been selective—and have 
selected wisely. This has enabled them to give a well-founded and sufficiently 
full treatment of the selected topics to enable the reader to gain a real 
understanding of the subject. 

The topics selected are: the free movement of goods, the free movement 
of persons (including the right of establishment and freedom to provide 
services), the common agricultural policy, competition, industrial property and 
public undertakings. This is quite sufficient for most university courses and 
one suspects that many teachers will in fact omit some topics: the absence 
of chapters on matters such as transport, the harmonisation of legislation 
and the ECSC will not impair the usefulness of the book. The 300 pages 
devoted to substantive law contain ample material for any undergraduate 
course on Community law. Graduate courses specialising in particular areas 
will of course make use of the specialist texts but even in these courses 
students will find the relevant chapters in Wyatt and Dashwood of great 
value, 

There can be no doubt that this work is now the leading general textbook 
in English on the substantive law of the Community; in fact, ome can say 
that it is really in a class by iteelf: there is no other book in English of 
_ this Kind which even approaches Wyatt and Dashwood as an up-to-date, 
intelHgent and informative account of the major areas of substantive law. 
No one teaching a normal length univeralty course in which these topics 
constitute the bulk of the syllabus could really consider using any other book 
as a text. The only trouble is that few teachers will want to omit the insti- 
tutional and jurisdictional areas not covered in Wyatt and Dashwood. This 
means that a second textbook will have to be used: Brown and Jacob's 
The Court of Justice of the European Communities suggests itself as the 
most suitable companion. 

This book will prove a great boon to teachers of Community law. In its 
early days, the subject was hampered by the lack of textbooks of the same 
quality as those normally available for university law courses. As regards the 
area is covers, Wyatt and Dashwood meets that need with great distinction. 
BN eae OE AE ene ee ea ren ee eee 
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CRIMINOLOGY IN Focus: PAST TRENDS AND FururE ProsrecrTS. By 
A. Kerra Botromiey. [Oxford: Martin Robertson. 1979. x 
and 181 pp. (incl. index). Casebound: £10.00; Paperback: 
£3°50.] ` 


DEVIANT INTERPRETATIONS: PROBLEMS IN CRIMINOLOGICAL THEORY. 
Edited by David Downes and PauL Rocx. [Oxford: Martin 
Robertson. 1979. viii and 176 pp. (inc. index). Casebound: 
£8-95; Paperback: £2:95.] 


CR2DAONOLOGISTS are still coming to terms with two developments of the early 

19708. The first of these is the growth of Marxis or conflict criminological 
theory, passing under the titles of New, Critical or Radical Criminology. The 
second is the assault, in the name of a neo-retributiviam, on the values, 
attitudes and practices sustaining the rehabilitative ideal in penological theory 
and practice. Together these developments have thrown all criminological and 
penological theory into the melting pot and it is to an assessment of the 
resulting brew that these two additions to the Martin Robertson list are now 
addressed, the one a monograph by Keith Bottomley, the other a collection 
of essays by various contributors. 

In his earlier book, Decisions in the Penal Process, Bottomley presented an 
overview of a topic which for some time had been inviting the treatment he 
gave it, namely a concise collation and systemisation of the research 
material about the ways in which decisions are made in the criminal justice 
and penal system, and he did it very well. Decisions was a book that had 
something for both the tyro and the habitué of the subject. In two of the 
chapters of his new book, namely those on Criminal Justice and on Punish- 
meat, there is some reworking of themes discussed earlier but the subjects of 
the other two chapters of the book, the Definitions and Causes of Crime, are 
ones that Bottomley has not tackled before. Like the earlier book, Crimin- 
ology in Focus presents an overview of its subject but I cannot see the samo 
market for it as for Decisions. It is too concise to be of much use to the 
novice, and indeed will be positively dangerous where it succumbs to the 
temptation to present the thinking and work of criminological theorists by 
summarising their views in a few sentences and arranging the summaries in 
chronological order. The student reading these passages may well feel that 
ho has learnt a great deal whereas he will probably have understood very little. 
On the other hand but for the same reason there will be little here to interest 
those already acquainted with the literature. Bottomley’s conclusions are, very 
generally, that we should face up to the challenges posed by conflict accounts 
of crime causation, fully recognising the crimino-genetic nature of an 
tnogalitarian society and the value judgments that cannot be divorced from 
criminological theorising however much criminologists and penologists may 
have tried to ignore them; and that we should face up to the challenges posed 
by the attack on the rehabilitative ideal by developing a fully social account 
of punishment which gives more emphasis that previously to restitution, on 
the one hand from offender to victim and on the other from society to 
offender. 

Deviant Interpretations is much more single-mindedly concerned with the 
challenge of Radical Criminology to Criminological Theory and particularty to 
the strains of Ethnomethodology, Phenomenalism, Symbolic Interactioniam 
and Labelling Theory in Criminological Theory. Very little is said by the 
critics of Radical Criminology here assembled in defence of Positivist or 
Functionalist Criminology. The book consists of six essays. Five of these deal 
with theoretical or methodological aspects of criminological theory; and the 
sixth, by Stanley Cohen, deals with the implications of criminological theary 
for the system of criminal fustice. It is often difficult to grasp the justification 
for books consisting simply of essays which could as easily and perhaps more 


t 


488 THE MODERN LAW REVIEW [Vol 44 


appropriately have been published in journals, but this is definitely not the 
case here. The essays are unified by common and important concerns, and, 
though the contributors share common views, there is very littl repetition 
or overlapping of contents. The book lives up to its pubHsher’s puff that it 
“represents the first major essay in criticism ” of the new school of radical 
criminology. But it is more than this. It is also a statement of the theoretical 
position of the criminological theory which vies for supremacy with Radical 
Criminology now that the adherents of each consider that their joint work of 
discrediting Positive and Functionalist Criminology has been accomplished. 
It is to that theory what Critical Criminology was to “ The New Criminology.” 
Perhaps the most striking feature of the book, exemplified by Rock's essay 
and the essay by Beyleveld and Wiles, is its authors’ readiness to examine the 
epistemological foundations of criminological theory and the philosophical 
problems besetting any attempt to explain human action, in respect of both 
of which the eæayists find Radical Criminology lacking. Plummer defends 
Labelling Theory against what he takes to be the misrepresentations and 
calumnies heaped on it by its critics, Laurie Taylor develops his work on the 
relationship of accounts of action to motivation, and Downes contributes an 
essay whose title alone, ‘‘ Praxis Makes Perfect,” would almost justify its 
inclusion. Downes’ main point is to chide Radical Criminologists for their 
failure to come clean over exactly what a crime-free society of socialist 
diversity would actually look or feel like. If one were to catch in one phrase 
the main tenor of these critica of Radical Criminology it would be that that 
they object to its intellectual arrogance. But just as there is no one Symbolic 
Interactionist Criminology or no one Labelling Criminology so there is no one 
Radical Criminology. Its critics have made their task a little easier than it 
- might have been by focusing almost exclusively on “The New Criminology.” 
Their criticiams are justly made of work based on theories which tell one 
what to find but not so tellingly made of work based on theories which tell 
one only what to look for. Thus the exposition of programmatic theary to be 
found in “The New Criminology” is vulnerable to their critique but more 
limited and particular studies carried out by researchers, often historians, 
cither claimed by Radical Criminologists as their own or lees often claiming 
themselves to be Radical Criminologists, are to an extent protected from 
them. The Martin Robertson list is a list of good quality and this book is a 
very worthwhile addition to it. 
STEPHEN WHITE 
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SECONDARY BOYCOTTS UNDER ATTACK— 
THE AUSTRALIAN EXPERIENCE * 


1. THE CONTEXT 


Tae secondary boycott is a tried and trusted industrial tactic in 
both the United Kingdom and Australia. In its simplest form it 
consists of a refusal by workers who are not employed by a target 
employer to handle or use goods or services which emanate from, 
or are destined for that target. Typically such action is intended 
to further some organisational or industrial objective of the 
employees of the target, although it may also serve to advance 
some organisational, industrial, social or political objective of the 
boycotters themselves.! 

Although the effective use of the secondary boycott can be 
traced back to the nineteenth century,” it owes its present promi- 
nence to the greatly increased complexity and inter-dependence of 
the process of production and of distribution in modern industrial- 
ised societies. These factors mean that very considerable pressure 
can be brought to bear upon target employers through action 
directed against their suppliers or customers, or even against the 
suppliers or customers of those suppliers or customers (what might 
be termed “tertiary action ”). Not only is the secondary boycott 
extremely effective in terms of the pressure which may be brought 
to bear upon the target, it also has the great attraction for the 
boycotters that it can be imposed without any great hardship to 
themselves—unless their employer chooses to show common cause 
with the target, and locks out, lays off or stands down his own 
workforce.’ 


* I wish to thank various colleagues in Britain and Australia especially Tony 


entries under " blacking,” “ boycott ” and “ sympathetic 

2 See, e.g. Temperton v. Russell [1893] 1 Q.B. 715 and Quinn v. Leathem [1901] 
AC, 495. 

3 In Australla many awards contain “ stand-down clauses ” which entitle employers 
to lay their employees off without pay where they are unable to provide work dus 
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In view of its proven effectiveness and its other attractions from 
the point of view of organised labour, it is to be expected that the 
secondary boycott should attract the attention of the courts and 
of the Legislature. It is no surprise therefore to find that many of 
the leading cases on the tort liabilities of trade unions and their 
members in respect of industrial action arose from the use of this 
tactic. The Trade Disputes Act of 1906 offered some protection in 
some instances, although the combined effect of the major ‘‘ econ- 
omic torts ” cases of the 1960s was to render that protection more 
apparent than real in many respects.* Section 132 of the Industrial 
Relations Act 1971 reversed the effect of some of these decisions 
so far as the common law was concerned, but then went on to 
create a series of new statutory liabilities of its own.‘ These 
liabilities were abolished in ‘1974,’ and a new set of statutory pro- 
tections was introduced in the form of sections 13-17 of the Trade 
Union and Labour Relations Act. These provisions, especially after 
further amendment in 1975 and 1976," seemed to have provided 
British trade unions and their members and officials with a greater 
degree of protection against actions in tort than ever before.’ 

A series of decisions in the Court of Appeal between 1977 and 
1980 shattered this illusion. First, the Court narrowed the scope 
of the statutory protections by adopting restrictive interpretations 
of the “golden formula ” 1°; secondly, it chose largely to ignore 
the intended effect of section 17 of the Trade Union and Labour 
Relations Act (relating to the availability of interlocutory injunc- 
tions), and thirdly, it pointed to the existence of. a number of 





to industrial action, etc. See further C. Arup, “The Power of the Employer to 
Standdown: Latitude and Constraints ” (1978) 20 Journal of Industrial Relatons 
463. 


4 In addition to the cases cited in note 2 see Crofter Handwoven Harris Tweed 
v. Veitch [1942] A.C. 435; Thomson y. Deakin [1952] 1 Ch. 646; Stratford v. 
Lindley [1965] A.C. 269; Square Grip Reinforcement V. Mec Donald. 1968 8.L.T. 
65 and Torquay Hotel v. Cousins 11969] 2 Ch. 106, 

5 Seo Rookes v. Barnard [1964] A.C. 1129; Emerald Constict v. Lowthian 
[1966] 1 WL.R. 691; Daly Mirror Newspapers v. Gardner [1968] 2 Q.B. 762 
together with Stratford, Square Grip and Torquay Hotsl. 

® Notably those contained in ss. 96 and 98. See further Otto Kahn-Freund and 
Bob Hepple, Laws against Strikes (1972), pp. 32-34. 

T Trade Union and Labour Relations Act 1974 (T.U.L.R.A.) s 1 (1). 

3 By the Employment Protection Act 1975, Sched. 16, Pt. OI, para. 6 and tho 
Trade Unton and Labour Relations (Amendment) Act 1976, s 3 Q). 

(1) of the 1906 Act conferred a blanket immmmtty upon trade unions tn 

the law of torts, Depto some minor modifications, the protection afforded to unions 

by of T.U.L.R.A. is extremely far-reaching. 

B.B.C. v. Hearn [1977] I.C.R. 685; Beaverbook Newspapers v. Keys [1978] 
582; Star Sea Transport Corporation of Monrowa Vv., Slater (The ‘ ‘ Camilla 
mee are 507; Express Newspapers v. McShane [1979] LC.R. 210; 

Spa per Group v. Wade [1979] LR.L.R. 201; P.BD.S. (National 

Carriers) V. vette [1979] IRL.R. 356; Meade v. Haringey London Borough 

Council [1979] LC.R. 494 and Duport Steels v. Sirs [1980] I.R.L.R. 112. See also 

the decision of Ackner J. in United Biscuits v. Fail [1979] LR.LR. 110, For 

or iar panels “The Golden Formula: Some Recent Developments ” (1978) 
8 . 133. 

` 11 See the cases Usted in note 10, mpra. 
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/ 
new heads of liability. Many of these cases related to secondary 
boycott activity, and most of the rest involved what might be 
termed “primary boycotts.” ° None involved straight-forward 
strike action. ` 

The House of Lords made some attempt to reverse this trend, 
and to rehabilitate the expressed intention of the legislature.‘ 
However Parliament itself has now intervened, and has modified 
the pre-existing statutory protections in a number of important 
respects, notably in relation to secondary picketing and certain 
forms of secondary boycott.* This marks a significant break with 
the legislative pattern established in the second half of the nine- 
teenth century whereby Parliament repeatedly enacted legislation 
designed to mitigate the effects of antipathetic judicial law- 
making.** The more recent trend would seem to be for wayward 
and ill-conceived behaviour on the part of the judiciary to pave the 
way for wayward and ill-conceived behaviour on the part of the 
legislature! 

In Australia secondary boycott activity is even more pre- 
carious from a legal point of view than the United Kingdom. 
The “traditional ” torts of conspiracy (in both forms) and inducing 
breach of contract (direct and indirect) have long been part of the 
law of Australia,’ and “newcomers” such as intimidation and 
intentionally causing economic loss have been accepted more or 
less without question."* What has not been accepted is the principle 
of statutory protection against such tort liability. Only one State 
adopted anything approximating to the British Act of 1906, and 
even that limited measure of protection was removed in 1976." It 
follows that, in theory at least, Australian unions and their members 
are in an exceedingly vulnerable position at common law in relation 
to secondary boycott activity, and almost all industrial action. 

In practice, the position is very different. By and large Australian 


13 McShane, Duport Steels, Wade, Filkins and United Biscuils involved secondary 
boycotts, Hearn, Keys, the “ Camilla M ” and Woods involved primary boycotts. 

14 See N.WL. Lid. v. Woods [1979] LCR. 867; Express Newspapers vy, McShane 
[1980] LCR. 42 and Duport Steels v. Sirs [1980] LCR. 161. For comment see 
Wedderburn (1980) 43 MLR. 319 and R. C. Simpson (1980) 43 M.L.R. 324, 

15 Em action 


1% See farther Wedderburn “ Industrial Relations and the Courts” (1980) 9 LLJ. 


1) Soo E. I. Sykes, Strike Law in Australia (1960), Chap, V and E. I. Sykes and 
D. Yerbury, Labour Law in Australia (1980), Vol. I, Chap. 15. 
Agency v. 


tel). 
1° This solitary exception was Queensland. See formerly the Industrial Concifiation 
and Arbitration Act (Qld.) 1961-76, s. 72, This provision was repealed by s, 4 of 
the Industrial Conciliation and Arbitration Act Amendment Act (No. 2) 1976. 
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employers, like their British counterparts, have recognised that the 
law does not have a particularly constructive role to play in indus- 
trial dispute situations. To the extent that they did regard recourse 
to the law as a means of dealing with their industrial relations 
problems in the past they had available to them a more attractive 
and flexible alternative in the form of the Commonwealth Concilia- 
tion and Arbitration Act and its State counterparts.” All of these 
Acts provide a formidable array of sanctioning devices which could 
be used in such a way as to render virtually all forms of industrial 
action, including secondary boycotts, unlawful.** Traditionally these 
provisions were little relied upon in practice, but an upsurge in their 
use in the late 1960s led to a major confrontation in 1969 between 
the Government and the union movement over the imprisonment 
for contempt of court of an official of the Melbourne Tramways 
Union.” The long-term consequence: of that episode is that the 
penal provisions of the Commonwealth Conciliation and Arbitra- 
tion Act have been dead-letters in practice for over 10 years, 
although it must be emphasised that they do remain on the statute 
book, and have even been modified and extended in recent years.” 

The demise of the penal provisions was followed by an upsurge 
in the use of the tort liabilities by employers, although it is still 
true to say that recourse to the legal process is very much the 
exception rather than the rule in Australia as in: the United 
Kingdom. | 

In the early 1970s the Liberal/National Country Coalition became 
disturbed at the use of secondary boycotts by a number of unions 
to try to prevent price-cutting in relation to bread and petrol. 
Despite, or perhaps because of, the fact that the targets of this 
activity chose not to exercise their common law rights against the 
boycotters, the coalition partners decided that “ something ” had 
STAA a a ie a 


, 20 Four States (N.S.W., Queensland, South Australia and Western Australia) have 
arbitration systems similar to that established under the Conciliation 
and Arbitration Act (C.A.A.) Tho other States (Victoria and Tasmania) have Wages 


wages policies Conciliation and 
mission (C.A.C.), although there are many variations on matters of detail as between 
tho States, and as between the States and the Commonwealth. 

41 The C.A.A. for example, makes provision for the issue of injunctions (ss. 109 
and 111), the insertion of “bans clauses” in awards (ss. 32, 33, 41 (1) (c)), tho 
cancellation of awards (s. 62), deregistration of registered organisations (s. 143, 1434) 

of 


233 This is the so-called “ Clarrie O’Shee Affair.” Detailed accounts of the incident 
can be found in E. I. Sykes and H. J. Glasbeek, Labour Law in Australia (1972), 
pp. 550-552 and G. H. Sorrell, Law in Labour Relations (1979), pp. 17-19. 

23 For a detailed analysis of some of these changes see R. J. Mitchell, “ Industrial 
Relations Under a Conservative Government: The Coalition's Labour Law Pro- 
gramme 1975 to 1978” (1979) 21 Journal of Industrial Relations 435. 

34 See further A. Boulton, “ The Conctiation sod Arbitration Act and the Com- 
mon Law” in Law, Politics and the Labour Movement (G. Evans ed. 1980), Chap. 4. 

25 For a more detailed comparison between the statutory and common law pro- 
visions see pp. 508-514 post. ' 
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to be done to protect the rights of those targets. Ironically, that 
“something ” now consists of what is in many respects a statutory 
re-enactment of the pre-existing tort liabilities ?* in the form of 
sections 45D and 45E of the Trade Practices Act 1974. ` 


2. SECONDARY BOYCOTTS AND TRADE PRACTICES LEGISLATION 


The immediate antecedents of section 45D are to be found in the 
Report of the Trade Practices Act Review Committee (the Swanson 
Committee).?” This Committee, composed entirely of representatives 
of business interests, was appointed in April 1976 to look at a 
number of aspects of the Trade Practices Act, including “the 
application of the Act to anti-competitive conduct by employees, 
and employee or employer organisations.” ** Like the Government, 
the Committee was most concerned at the anti-competitive effects 
of secondary boycott activity by certain groups of employees, 
especially since so much of this activity fell outside the scope of 
existing State or Federal industrial legislation. This was perceived 
to have the unfortunate consequence that: 


“...the trader at whom the employees’ actions are aimed is 
deprived of his ability or his liberty to trade in such manner 
as he sees fit, and the community suffers without anyone (the 
trader himself or consumers) being able to raise the matter in 
a forum impartial as between all the persons involved or 
affected.” ** 


The Committee was not unmindful of the existence of the tort 
liabilities in such situations but felt that they were “in most cases 
dead-letters in practice.” * They accordingly recommended that 
“the law provide an effective avenue of recourse for the trader 
directly affected, by allowing him access to an independent delibera- 
tive body.” °! Regrettably they did not offer any clear or detailed 
guidance as to the form that this “avenue of recourse” should 
take, and did‘not express any preference as between the Trade 
Practices Act and the Commonwealth Conciliation and Arbitration 
Act as the appropriate repository of such remedial provision.** 

The Government accepted the Committee’s recommendations, 
and decided that a satisfactory ‘“‘ avenue of recourse ” could most 
appropriately be provided within the framework of the Trade 
Practices Act. Accordingly, the Act was amended in June 1977 by 
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Consumer Protection (2nd ed., 1978). For reference purposes seo C.C.H, Australian 
Trade Practices Reporter (2 Vols.) 

27 Australian Government Publishing Service, Canberra (1976). 

a8 Terms of Reference, para. 5, quoted at Report, op. cit. para, 1.2. 

29 Thad, para, 10.18. 

30 Ibid. 

31 Ibid. para. 10.19. 32 Ibid. para. 10.20. 
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the addition of section 45D, together with a number of necessary 
consequential adjustments. F 

There is a certain logic in the view that anti-competitive conduct 
by trade unions and their members can be regulated on the same 
basis as anti-competitive conduct by entrepreneurs. However, to 
adopt this approach is to ignore the very different power relations 
of labour and capital in a capitalist economic system. Individual 
units of labour have to combine and to behave in an anti-competi- 
tive manner in order effectively to counteract the inherently greater 
power of capital. On the other hand, competition is of the essence 
of entrepreneurial activity. Taken to its logical conclusion, it pro- 
duces monopoly. That in turn is anti-competitive. This is one of 
the central contradictions of capitalism, and it is for this reason 
that all developed capitalist economies have found it necessary to 
take steps to preserve free competition in the market-place.?? In 
historical terms it also helps explain the hostility of common law 
to all forms of activity which it adjudged to be in restraint of 
trade, and therefore to be anti-competitive.’* However, even in the 
heyday of laissez-faire capitalism, it was recognised that what was 
sauce for the entrepreneurial goose was not necessarily sauce for 
the labouring gander. The Trade Union Act 1871,** and its 
Australian counterparts,?* relieved unions of certain of the conse- 
quences of the fact that their objects were prima facie in unlawful 
restraint of trade. 

In Allen v. Flood*" the House of Lords seemed to be prepared 
to accord to anti-competitive trade unionists the same freedom they 
had been prepared to accord to anti-competitive entrepreneurs in 
the Mogul case." However the same court took a different approach 
in the Quinn and Taff Vale cases of 1901, with the consequence 
that Parliament was forced to intervene in order to protect unions 
and their members against at least some of the consequences of 
their anti-competitive conduct. Since that time there has been a 
tacit assumption in the United Kingdom that relations between 
labour and capital should not be subject to the same regulatory 
mechanisms as relations between capital and capital.” 





43 In the United States see the Sherman Act (15 U.S.C, § 1), the Clayton Act (15 

Dae eae ee aet CO een eg ae 
ee Restrictive Practices Act 

34 See, t Dyers Cam (AID YB. 2 Hon. V, Pasch. Be 26 and Clayeese v 
Batchelor (1602) Owen 143. 

a5 Seo now T.U.L.R.A. s 2 (5). 

36 Seo the Trade Union Act 1881 (N.S.W.), s 3; Industrial ConciHation and 
Arbitration Act 1972 (S.A), s. 143; Trades Union Act 1889 (Tas.), s. 3; Trade 
Unions Act 1958 (Vic.), s. 4 and Trade Unions Act 1902 (W.A.), m. 3 and 4, The 
provision formerty embodied in s. 71 of the’ Industrial ConcHa and Arbitration 
A SL (QML) Was repealed in- 1976. fed ee Ge alot OA die Federal 

For an indication of the difficulties to which this can gtve rise see Clark v. 
PKIU. (1977) 15 ALR 71. 1 

a7 [1898] A.C. 1. d 

88 Mogul Steamship Co. v. McGregor, Gow & Co. [1892] A.C, 25. 

3° See now Restrictive Trade Practices Act 1976, s. 9 (6). Note however that tn 

of 
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Very much the same is true in the United States of America, 
where the Sherman Act was at first held to be applicable to anti- 
competitive conduct by labour organisations.“° Congress quickly 
tried to reverse the effect of this ruling,“ and although the relation- 
ship between anti-trust and labour legislation is a continuing source 
of difficulty, it is widely recognised that the same principles are 
not necessarily applicable to the anti-competitive conduct of labour 
and of capital.” 

Initially Australia adopted a similar approach to both the United 
States and the United Kingdom in this area. Section 51 (2) (a) of 
the Trade Practices Act originally provided that the Act was not 
to apply to “any act ” done by employees other than as employees 
of their employer, or to “any'act” done by an organisation of 
employees not being done in the course of the carrying out of the 
business of that organisation. This broad exclusion was narrowed 
in 1977 so as to protect only “act(s) done in relation to, or any 
provision of a contract, arrangement or understanding to the 
extent that the provision relates to, the remuneration, conditions 
of employment, hours of work or working conditions of em- 
ployees.” © This left the way open for section 45D to render’ 
unlawful acts done by employees in the course of secondary boycott 
activity, and as such sections 45D and 51 (2) (a) mark a significant 
break with the Anglo-American approach to this issue. 

Reference has already been made to the widely-held belief in 
both Britain and Australia that the law does not have a particularly 
constructive role to play in helping to avoid or to resolve industrial 
conflict. There is no reason to suppose that this is any less true in 
relation to secondary boycotts than to any other form of industrial’ 
action, but if for some reason it is thought to be necessary to make 
some special provision in this area, then it is quite clear that it 
ought to be done within the framework of labour rather than anti- 
trust legislation. In Australia the Commonwealth Conciliation and 
Arbitration Commission has developed a range of sophisticated 
and extremely flexible procedures for settling industrial disputes— 
often in a manner which bears little relation to the ostensible statu- 
tory and constitutional powers and duties of the Commission. This 
delicate process of dispute-resolution is not likely to be facilitated 
by the heavy-handed intervention of the civil law, with its divisive 
adversarial process, and remedies by way of damages and injunc- 
breach of ss, 6 (7) and 21 (1) (d) of the Restrictive Trade Practices Act 1956 
constituted “unlawful means” for purposes of the tort of conspiracy—tee [1968] 
2 QB. 763, 782-783 (per Lord Denning M.R.), 784 (per Davies L.J.) and 785-787 
(per Russell L.J.), 

40 Loewe v. Lawlor (1908) 208 U.S. 274. 

41 See Clayton Act, ss, 6 and 20 (15 U.S.C. § 17 and 29 U.S.C. § 52) and the 
Norris La-Guardia Act (29 U.S.C. §§ 101 et seq.) 

4 Seo B. D. Molzer, “Labour Unions, Collective Bargaining, and the Antitrust 
Laws ” (1965) 32 U.ChiL.Rev. 659; T. J. Casey and M. H. Cozztujo: “ Labour— 


Antitrust: The problems of Connell and a Remedy that Follows Naturally ” [1980] 
Duke L.J. 235, and the authorities cited therein. 4 x, 51 (Z) (a) as amended. 
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tions. It is even less likely to be facilitated by the imposition of 
quasi-criminal “ monetary ' penalties.” Yet these are precisely the 
tactics adopted in relation to section 45D. 

The inappropriateness of this approach was thrown into stark 
relief carly in 1980 by a dispute involving a N.S.W. bulk fuel dis- 
tributor, Leon Laidely P/L and the Transport Workers Union. 
The union claimed that its members who were employed by the 
major oil distributors (in this case Amoco) should have the exclu- 
sive right to make fuel deliveries within the Sydney metropolitan 
area. Laidely argued that he, as an “independent ” should have 
the right to make deliveries to a station within the metropolitan 
area in which he had a financial interest. Members of the union 
employed by Amoco took industrial action with a view to persuad- 
ing their employer not to supply fuel to Laidely. Amoco then 
informed Laidely that they were unable to supply oil “ because 
of a force majeure situation created by the union.” Laidely then 
sought and obtained an interim injunction on the basis of alleged 
breaches of section 45D by the N.S.W. branch of the union and 
its members and officials.“ This led to further industrial action in 
N.S.W. and in Victoria, which in turn led to widespread fuel 
shortages throughout the Eastern States. The unions and the oil 
companies eventually reached a settlement following discussions 
held under the auspices of the President of the Commonwealth 
Conciliation and Arbitration Commission, Sir John Moore. 
Laidely was not a party to these discussions. The terms of the 
settlement were meant to be confidential, but it was widely reported 
that they included an agreement that Amoco would no longer 
supply oil to Laidely. The Government felt that this ran counter 
to the philosophy embodied in section 45D, and tried to persuade 
Sir John Moore to re-open the matter. Eventually he agreed to 
hear submissions from the Commonwealth as to why the issue 
should be re-opened and having done so he ruled that it would 
not be appropriate to accede to the Commonwealth’s request. 
He did however agree to hear further representations from various 
interested parties with a view to securing a longer term solution to 
the dispute. These discussions duly produced a settlement whereby 
(inter alia) fuel supplies to Laidely were resumed, and: he agreed to 
drop his action under section 45D.“ 

That was not the end of the matter however. In May 1980 the 
Government introduced a series of amendments to both the Trade 
Practices Act and the Commonwealth Conciliation and Arbitration 
‘Act “* which were intended to ensure that a Laidely situation would 


44 Leon Laidady PIL v. T.W.U. (1980) 28 A.L.R. 589 (Lockhart J.). 
45 Shortly before the dispute was settled the Full Court of the Federal Court 
dismissed an appeal against tho decision to grant an interim injunctlon—(1980) 28 


46 The Trade Practices (Boycotts) Amendment Act added m, 45E and 80AA 
to the T.P.A., and the Conciliation and Arbitration (Boycotts) Act added ss. 88DA- 
88DH to the C.A.A. 
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be handled differently in the future. The purpose and effect of these 
changes will be described in due course, but for the present it 
suffices to note that they are no more likely to attain their supposed 
objectives than the provisions they are meant to complement, or 
the common law. 


3. THE SUBSTANTIVE PROVISIONS OF SECTION 45D 


The major substantive provisions of section 45D are to be found 
in subsection (1),“" which makes it unlawful for a person (A) to 
engage in conduct in concert with another (B) so as to hinder or 
prevent the supply of goods or services by a third person (C) to a 
fourth person (D) who is not also the employer of A, or the 
acquisition of goods or services by C from D (who again is not the 
employer of A). Applying this to a typical secondary boycott it is 
unlawful for one or more workers (A) in concert with each other 
or with their union or an official thereof (B) to engage in conduct 
which prevents or hinders the supply of goods or services by their 
employer (C) to the target of the boycott (D). 

For liability to arise under this subsection, one or other of three 
further sets of pre-conditions must be satisfied. First, if C is a 
corporation and D is not,“ then the conduct must be such as would 
have or be likely to have the effect of causing substantial loss or 
damage to the trade or business of C (or a related corporation) or 
a substantial lessening of competition in any market in which C 
(or a related corporation) supplies or acquires goods or services 
and it must be engaged in for the purpose, and have or be likely 
to have the effect of causing either substantial loss or damage to 
the business of D or a substantial lessening of competition in any 
market in which D supplies or acquires goods or services.“* The 
second possibility is that D is a corporation and the conduct is 
engaged in for the purpose, and would have or be likely to have 
the effect, of causing either substantial loss or damage to the busi- 
ness of D (or a related corporation) or a substantial lessening of 
competition in any market in which D (or a related corporation) 
supplies or acquires goods or services." The third possibility is 

4T s 45D was amended in 1978 by the addition of subss, (1A)X1C). These pro- 
visions make it unlawful for a persoo in concert with another, to engage In conduct 
which has the purpose and the actual or likely effect of preventing or substantlally 
hindering a third person (not betng the employer of the first actor) from engaging 
in inter-state or overseas trade or commerce or trade or commerce with or within 


a territory. The amendments were introduced in response to a union-Imposed ban 
on the export of live moat in 1978. The subsection has been relied upon only once 


50 s, 45 (1) (b). Originally subs. (1) applied only in this situation. One of the 
effects of the May 1980 amendments was to extend the scope of the section so as 
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that neither C nor D is a corporation, in which case liability can 
arise only where the conduct “ takes place in the course of or in 
relation to” interstate or overseas trade or commerce, or trade 
or commerce with or within a Territory, or “by way of the 
supply of goods or services to the Commonwealth or an authority 
or instrumentality of the Commonwealth "—always assuming that 
the “ purpose and effect” is that of causing either substantial loss 
or damage to D (or a related corporation) or a substantial lessen- 
ing of competition in any market in which D (or a related corpora- 
tion) supplies or acquires goods or services."* 

Self-evidently these proscriptions are exceedingly far-reaching. 
Not only do they extend to all secondary boycotts in the conven- 
tional sense, but they will also embrace any other form of indus- 
trial action which can be fitted into the quadripartite structure 
established by subsection (1). They clearly render unlawful a much 
more extensive range of conduct than that from which statutory 
protection is removed by sections 16-18 of the Employment Act, 
and in a number of respects go even further than the undiluted 
common law (which is of course fully operative in Australia).™ 
-~ In theory a number of difficult points of interpretation could 
arise under this provision. For example, the requirement that A and 
B act “in concert” evokes an obvious comparison with the tort 
of conspiracy,” and could give rise to some nice points about com- 
monality of purpose as between a given group of actors.** Complex 
issues could also arise in relation to the concepts of “ purpose,” 
“engaging in conduct” and “hindering or preventing.” ** How- 
ever the Act goes to some lengths to try to ensure that all of these 
concepts are accorded as wide an interpretation as possible—section 
45D (2) for example makes it clear that it is irrelevant that A and 
B have more than one purpose, so long as they are motivated in 
some degree by a proscribed purpose,'* whilst section 4 (2) adopts 


to apply to situations where the intermediary is a corporation but the target is not 
(l.e. the situation covered by subs, (1) (a) ). 

61g. 6 Q2) (b) (ea) and (h). Thees extensions of the scope.of s. 45D rely for 
their constitutlonality upon the interstate and oversees trade and commerce (1, 51 
@), Commonwealth places and employees (s, 52), and Territorios (s. 122) powers in 

_ the Constitntlon. 

53 For a, more detailed comparison between the statutory provisions and the 
common law see pp. 506-514 post. 

53 A tort which requires “an agreement, understanding, or concert to injure, 
involving two or more persons ” (Clerk and Lindseil on Torts (14th ed), para. 811). 

84 In Tillmann's Butcheries v. A.M.I.B.U. (1979) 27 A.L.R. 367 Bowen C.J. (at 
Pp. 373) expressed the view that “ acting in concert involves knowing conduct, the 
result of communication between the parties and not simply simultaneous actions 
occurring spontaneously.” i 

55 For a discumion of some of the problems of interpretation which could arise 
under s. 45D see M. H. McHugh and R. W. Madgwick: “ Sectlon 45D of the Trade 
Practices Act ” in Evans, op. cit. Chap. 3. 

56 Seo further Utah Development Corporation and Ors. V. Seamen's Union of 
Australia (Nos. 1 & 2) (1977) 17 AL.R. 9 and 15—cf. the famous discussion of 
e motives ” for purposes of the tort of conspiracy In McKernan v. Fraser 

(1931) 46 CL.R. 343, 401-408 (per Evatt J.). 
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a very broad view of what is meant by “ engaging in conduct,” ** 
and section 75B makes it clear that “ being involved” in a contra- 
vention of section 45D includes a wide range of ancillary conduct 
such as aiding, abetting, inducing, procuring and conspiring. 
Clearly the intended effect of all of this is to make it exceedingly 
difficult for unions or their members to be in any way involved 
in any form of secondary boycott activity without running foul of 
section 45D. The courts have also served notice that they are not 
going to permit niceties of statutory interpretation to stand in the 
way of the expressed intention of the Legislature.’ 


4. TRADE UNIONS AND SECTION 45D 


Since part of the rationale for trying to regulate secondary boycotts 
through the medium of the Trade Practices Act is that such conduct 
places unreasonable constraints upon the free and efficient function- 
ing of the market, it is to be expected that section 45D should 
apply to secondary boycott activity on the part of entrepreneurs 
as well as of trade unions. The draftsman has responded to this 
logic, and at first section 45D seems to be fairly even-handed in 
its application to the activities of both capital and labour. This 
helps explain why subsection (1) requires that the “ purpose and 
effect ” of proscribed conduct must be to inflict substantial loss or 
damage upon D, or to bring about a “substantial lessening of 
competition ” in any market in which D supplies or acquires goods 
or services. In practical terms it is extremely difficult to envisage 
an industrial boycott which effected a substantial lessening of com- 
petition which did not also inflict “ substantial loss or damage” 
upon the target. Conceivably it could happen where a union and 
one or more entrepreneurs acted in concert in order to further 
some perceived common interest (for example the protection of 
jobs/maintenance of profits through a boycott on cut-price retail 
outlets), but it seems clear that the chief relevance of the “ lessen- 
ing of competition” criterion would be in relation to purely entre- 
preneurial boycotts. However these would almost invariably run 
foul of some other provision of the Trade Practices Act,” which 
suggests that the principal targets of section 45D are trade unions, 
and that the “lessening of competition” criterion is included in 
that section primarily in order to maintain the rhetoric of anti- 
trust regulation. 

This impression is certainly borne out by subsection (5) of section 
45D which provides that where members or officers of an organisa- 
tion of employees ** act in concert with one another, then “the 





sea Fo interesting discussion of this concept seo Sharkey v. Fisher (No. 2) | 


rT an 
(1980) 33 AL.R. 184 at pp. 191-195. 

5 See especially the decison of the Full Court in Tillmann’s Butchertes vy. 
AM.IE.U., op. cit. 


58 e.g. os, 45 (contracts, arrangements or understandings restricting dealings affect- 
ing competition) and 47 (exclusive dealing). 
59 Which is defined in subs. (5) in terms of an organisation "that exists or is 
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organisation shall be deemed for the purposes of this Act to engage ` 
in that conduct in concert with the participants, and so to engage 
in that conduct for the purpose or purposes for which that con- 
duct is engaged in by the participants,” unless “the organisa- 
tion establishes that it took all reasonable steps to prevent the 
participants from engaging in that conduct.” 

Tħis imputation of vicarious liability inevitably invites comparison 
with the approach to this issue adopted by the House of Lords in 
Heatons Transport v. T.G.W.U., where the defendant union 
was held to be responsible for certain unauthorised acts of its shop 
stewards in the absence of express disavowal of those actions.* 
In the later case of General Aviation Services v. T.G.W.U.® the 
House of Lords made it clear: (i) that the question of whether a 
union could be held liable for those actions of its officials which 
had not been specifically authorised had to be determined by refer- 
ence to the evidence before the court as to the policy and practices 
of the union in relation to the issues in dispute, and (ii) that the 
decisive consideration in Heaton was the fact that the union had . 
failed expressly to disavow those actions of its shop stewards that 
were in contempt of court." Section 45D (5) seems to go rather 
further in that it imputes liability in respect of all acts of its 
members and officials in the absence of express disavowal. 
Unfortunately, the Act offers no guidance as to what such dis- 
avowal entails, so presumably it would fall to be determined as a 
question of fact in each case.“ 

The imputed responsibilities of unions under section 45D (5) are 
taken a stage further by subsection (6) which provides that where 
an organisation of employees is involved, directly or by imputation, 
in a contravention of section 45D then any loss or damage suffered 
by any person as a result of the breach is deemed to have been 
caused by the conduct of the organisation. Furthermore, if the 
organisation is a body corporate * then no action in damages may 





carrled on for the purpose, or for purposes that include the purpose, of furthering 
the interests of {ts members tn relation to thelr employment.” There is no require- 
ment that such organisations be registered under the C.A.A., or any other Act. 

eo [1973] A.C, 15. 

61 In Chappell v. Times Newspapers [1975] LC.R. 145 Lord Denning M.R, 

tkspared to samos that E (on the basa òf Henion) the authority of the bnin acd 
its officials must be taken to be derived from the membership it follows that “ the 
members themselves must be taken to authorize whatever the union or its officials 
do on thelr behalf ”—subject to the possibility of “ specific disavowal ” (pp. 172-173). 
See further R. C. Simpson, “ The Impact on Industrial Law of Chappell v. Tunes 
Newspapers Ltd.” (1975) 49 A.L.J. 581. 

#1 [1976] IRL.R. 224. 

8 Ibid, p. 227 (per Lord Wilberforce). 

‘#4 Soe also the observations of the House of Lords on this point in Heaton, at 
pp. 110-111 and 113. 

65 g 136 of the C.A.A, confers corporate status upon all 
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be maintained against any members or officers of the organisation. 
If the organisation is not a body corporate then subsection (6) (c) 
makes provision for proceedings by way of representative action, 
and stipulates that such organisations are to be treated as bodies 
corporate for certain other purposes.** 
The special impact of section 45D upon the activities of organised — 

labour also finds recognition in subsection (3), which allows a limited 
defence for unions and their members in certain circumstances. 


5. THe DEFENCES 


The defence afforded by subsection (3) of section 45D is meant to 
operate at two levels, First, paragraph (a) provides that “a person 
shall not be taken to contravene, or to be involved in a contraven- 
tion” of either subsection (1) of (1A) where their “dominant 
purpose ” is “ substantially related ” either to their own “ remunera- 
tion, conditions of employment, hours of work or working con- 
ditions ” or those of their fellow-employees, or to the termination 
of their own or their fellow-employees’ employment—in other ' 
words it is lawful to take action which would prima facie involve 
a contravention of section 45D so long as the “ dominant purpose ” 
is to further the actors’ own trade interests (as defined). 

Secondly, paragraph (b) protects action which is taken in con- 
cert by a union and/or its officers and one or more employees of 
the same employer, where the “ dominant purpose ” is to further 
the same industrial interests as are protected under para. (a) and 
which does not involve acting “in concert with any other person.” 
This has the effect that if a group of workers obtains the assistance 
of their union and/or its officers in pursuance of their own trade 
interests, then both the workers and the union are protected under 
paragraph (b). If they go one step further, and obtain assistance 
from a third party, such as fellow-unionists employed by someone 
other than their own (the target) employer, then both groups of 
workers, and the union, lose the protection of paragraph (b). 
However paragraph (a) does not contain any equivalent qualifica- 
tion in relation to acting in concert with “ other persons,” which 
means that the first group of workers could still claim protection 
under that head, even though those with whom they acted in con- 
cert would be liable under subsections (1) or (1A) as appropriate.*’ 

In practical terms this subsection does not offer any meaningful 
protection in respect of secondary boycott activity as it is com- 
monly understood. Rather, it protects certain forms of primary 
action which happens to fall within the range of conduct pro- 
scribed by subsection (1), but which does not involve anyone except 
a group of workers who are trying to protect their own trade 

s6 Notably in relation to the imposition of “pecuniary penalties ” under s. 76 


of the T.P.A. Seo further p. 504 post. 
‘T 5, 45D (4). 
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interests, and their union. As soon as extraneous parties, or broader 
motives, become involved, then the defence is no longer available. 

‘Even within its own terms, subsection (3) is disconcertingly vague 
in a number of important respects, and as with subsection (1) the 
wording could give rise to a number of difficult questions of inter- 
pretation. There is, for example, little guidance as to how “ domin- 
ant” a purpose needs to be before it can be said to be “the 
dominant purpose.” Certainly something more seems to be required 
than that it be ‘‘ a purpose,” which is all that is necessary to attract 
liability under subsections (1) and (1A), but how much more is 
required is far from clear. It is\also unclear whose purpose is 
relevant. It would be impractical to expect a defendant to establish 
that the “‘ dominant purpose” of each individual actor was a 
protected purpose, but on the other hand it would not necessarily 
be an easy task to impute a “‘ dominant purpose ” to a diverse group 
of actors which included the employees of the target employer, a 
union and some or all of its officers. There is also uncertainty as 
to quite what the protected purposes are meant to include. 
“Remuneration,” “hours of work” and “termination” might 
not present any particular difficulties, but what of “ action to termi- 
nate,” “conditions of employment,” and “ working conditions ’’? 
There is no reason in principle why these terms should not be inter- 
preted in such a way as to protect a wide range of union activity.** 
However on the available evidence it seems reasonable to assume that 
the courts will adopt a highly restrictive approach to the subsection 
(3) defence." It would be surprising if they were to do otherwise. 
Section 45D was introduced for the express purpose of outlawing 
secondary boycott activity, and it would be inconsistent with that 
objective to provide a defence in other than an exceedingly narrow 
range of cases. It may be however that Parliament has gone too 
far, and has failed to provide protection in some circumstances 
where it ought to have done so (for example where members of a 
union employed by “ X Ltd.” seek assistance from fellow-members 
employed by a customer or supplier of “* X Ltd.” in order to further 
their legitimate trade interests). On a comparative basis the range 
of protected conduct is significantly narrower than under section 13 
of the Trade Union and Labour Relations Act, even as amended 
, by section 17 of the Employment Act. In some respects it is also 
narrower than the range of conduct which might be expected to be 
protected at common law.”° 

The other line of defence available to unions in respect of section 
45D is to obtain an “authorisation”? from the Trade Practices 


—————— 
ss Cf. the range of conduct subsumed under the concept of “ trade dispute” for 
purposes of s. 29 of T.U.L.R.A. For comment see Clerk & Lindsell on Torts (14th 
ed.), paras. 822-824 (plus Supplement). Seo also Hadmor Productions Ltd. v. 
Hamilton, op. ct. 

6 Seo, e.g. Ascot Cartage Contractors V. T.W.U. (1978) 32 F.L.R. 148; Wribass 
v. Swallow and A.M.LE.U. (1979) 38 F.L.R. 92 and "Riddle y. TRU. op. cit. 
70 See further pp. 509-511 pow. A 
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Commission under section 88 (7) of the Trade Practices Act. This 
is a time-consuming and complex process, and in light of the 
spontancous character of most industrial action, is likely to prove 
too unresponsive to short-term needs to be of real relevance in 
most dispute situations. A further obstacle to the effective use of 
section 88 (7) is the requirement that the Trade Practices Commis- 
sion be satisfied that “the proposed conduct would result or be 
likely to result, in such a benefit to the public that... the proposed 
conduct should be allowed to take place.”” It is not easy to 
envisage circumstances where a union could realistically hope to 
satisfy this precondition. Boycotts by their very nature imply dis- 
ruption and the infliction of economic harm or inconvenience. 
Viewed from the perspective of the workers involved, or the union 
movement as a whole, there may well be a “benefit” to be 
derived from such conduct, but it is not one that a body such as 
the Trade Practices Commission is likely to recognise as the basis 
for granting exemption from a provision such as section 45D. 
Indeed it would rarely be open to them to do so even if they 
wanted to, since it must be assumed that “ benefit to the public” 
refers to the public as a whole, rather than just that section’of it 
that is likely to benefit from the outcome of a particular industrial 
dispute. 

It appears therefore that in practical terms authorisations under 
section 88 (7) would be available only to entrepreneurs in respect 
of their anti-competitive conduct vis-a-vis other entrepreneurs.” 
This lends further support to the hypothesis that it is misleading 
and inappropriate to try to apply the same principles to anti- 
competitive conduct on the part of labour and of capital. 


6. SECTION 45E 


As indicated, part of the Government’s response to the Laidely 
affair was to add section 45E to the existing provisions of the 
Trade Practices Act. This is an enormously complex piece of 
legislation, and seems likely to be of only very limited practical 
relevance. What it tries to do is to make it unlawful for a person 
(C) who has been accustomed,” or who is obliged, to supply (or 
AS goods or services to (or from) a second person (D) to make 

“ contract, arrangement or understanding ” with an organisation 
of employees or an officer or agent thereof (B) which “contract 
etc.” contains a provision that has one or more of the purposes "‘ 
set out in subsection (1), namely: (a) preventing or hindering C 


T1 8, 90 (8) (a). 

74 It ds interesting to noto that in 1977 (before ms. 45D and 88 (7) became 
operative) the T.W.U. supported an unsuccessful application for an authorisation in 
relation to owner-drivers in N.S.W. (T.P.C. Ref. A3027-10.177). At the time of 
writing there have been no s, 88 (7) ‘applications, succeasful or otherwise. 

'3 For definition of this term seo subes, (5)-(8). 

™ Unlike s. 45D there is no requirement that the conduct have the proscribed 
effect. Tainted motive is all that is necessary. 
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from supplying or acquiring goods or services to or from D; (b) 
preventing or hindering the supply of goods or services by C to D 
other than subject to a condition as to “ the persons to whom, as 
.to the manner in which, or as to the terms on which ” those goods 
or services may be supplied; or (c) preventing or hindering the 
acquisition of goods or services by C from D other than subject to 
the same conditions as are prescribed in paragraph (b). Either or 
both of C or D must be a “ corporation.” ' Subsection (2) stipulates 
that subsection (1) is inapplicable where D consents in writing to 
the “contract etc.,” and an “authorisation” may be obtained 
under section 88 (7A). These two possibilities aside, there is no 
defence under section 45E. This has the extraordinary consequence 
that an agreement between a supplier (C) and a union (B) that C 
would supply goods or services to D only on condition that D took 
adequate precautions for the safety of his own employees, or those 
of C, or the general public would be unlawful in the absence of 
written consent by D or an “ authorisation ” under section 88 (7A), 
even if D was contravening statutory safety standards. 


7. REMEDIES 


_Contraventions of sections 45D and 45E may be sanctioned in one 
or more of three ways.”* First, section 76 (1) empowers the Federal 
Court to impose a “‘ pecuniary penalty” of up to $250,000’" upon 
any person whom it is satisfled has been involved in a contravention 
of section 45D or 45E. The second sanctioning device is found in 
section 82 (1) which provides that: 


“A person who suffers loss or damage by conduct of another 
person that was done in contravention of...[ss. 45D or 
45E]... may recover the amount of the loss or damage by 


action against that other person or against any person involved 
in the contravention.” 


There is no upper limit on awards under this section, and relief is 
available against the “person” causing the loss or any other 
“person ” involved in the loss. On the face of it this seems to mean 
that individual union members may be liable in actions for damages 
under the Act, but subsection (6) of section 45D operates in such 
a way as to make the union, whether a body corporate or other- 
wise, liable to the exclusion of the individual members of the 
organisation.”* 

The third possibility is the issue of an injunction under section 
80 (1) to restrain any conduct that constitutes or would constitute 


TS Subject to s. 6 (2) (b), (eb) and (A). 

Të The Federal Court also has a Jurisdiction by way of declaration or 
prerogative order in virtue of s. 163A. 

™ The upper limit for persons who are not bodies corporate is $50,000. 
The effect of s. 76 (2) and 45D (6) is to ensure that penalties in respect 
of ss. 45D and 45E are available only against trade unions or corpora 

Ts However, if the organisation was able to “ dissociate” itself within terms of 
s. 45D (5) then the individual actors could be liable in their own ‘right. 
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a breach of either section 45D or 45E. Interim relief is available 
under subsection (2) of section 80, and it is clearly established that 
the criteria for granting such relief are the same as at common 
law.” ' 

Damages and injunctions are among the staple remedies in all 
common law jurisdictions, and it is reasonable to expect that a 
measure such as the Trade Practices Act should make both forms 
of relief available in respect of its substantive provisions. It is also 
common practice, especially in Australia, to sanction regulatory 
legislation such as the Trade Practices Act by some form of mone- 
tary penalty, whether that penalty be civil or criminal in nature.” 
To this extent the enforcement provisions are largely unexceptional 
and largely unexceptionable. However they do possess a number of 
features which are not only unusual in themselves, but which, when 
applied to the activities of trade unions and their members, seem 
to run seriously counter to the right of labour freely and effectively 
to organise and to promote its legitimate social and economic 
interests, 

The most significant of these departures from normal practice 
relate to locus standi for purposes of sections 80 and 82." Section 
80 (1) provides that the court may grant an injunction on the 
application of the Minister, the Commission or “ any other person.” 
Both the Federal Court and the High Court have ruled that those 
words mean exactly what they say," and that literally any person 
may apply for and obtain relief under this section even though they 
are in no way, directly or indirectly, involved in the dispute which 
led to the contravention. 

So far as damages are concerned, any person who suffers loss or 
damage as a result of a contravention of section 45D or 45E may 





Unrep. 

30 For example, some contraventions of the C.A.A. attract criminal penalties, 
whereas others involve the fmposttion of something in between a criminal fine and 
civil damagee—ses Gapes v. Commercial Bank of Australia (1979) 27 ALR. 87. 

#1 The circumstances under which injunctions may be granted under s. 80 (4} 
(7) are also highly unusual, and could produce some extremely odd results in the 


Hornsby is a decision of the High Court. None of 
applications, but there is no reason to suppose that the courts could or would adopt 
a different approach in that context. 


506 l THE MODERN LAW REVIEW [VoL 44 


\ 

recover damages in respect of that loss. In no way is it necessary 
that the plaintiff be the “target” of the contravention, all that 
matters is that they suffer loss or damage. This means that anyone 
who suffers a quantifiable loss as a result of a secondary boycott has 
a right of action against the perpetrators of that boycott. This could 
include customers or suppliers of the target employer, shareholders 
in the target firm, employees who were laid-off or stood-down as 
a result of the boycott, or even members of the general public who 
could substantiate their loss. This goes considerably further than 
the common law, where the range of potential plaintiffs is limited 
by considerations of intention and foreseeability."* 

The position in relation to standing for purposes of section 76 is 
somewhat obscure. Subsection (1) of that section enables the court 
to order the payment of a “ monetary penalty ” where “‘it is satis- 
fied ” that there has been a contravention of either section 45D or 
45E. There is no specific provision as to who may try to “satisfy” 
the court for these purposes, or to whom any “penalty” which 
may be imposed is to be payable. The general view * is that only the 
Minister or the Trade Practices Commission may make an application 
for these purposes, a proposition which is supported by reference 
to section 77 (1) which provides that the Minister or the Commis- 
sion “ may institute a proceeding in the court for recovery on behalf 
of the Commonwealth of a pecuniary penalty ” (emphasis added). 
However the wording of neither section 76 nor section 77 is such 
as entirely to rule out the possibility of section 76 proceedings being 
initiated and enforced by an aggrieved individual or corporation. 
Tf this is indeed the case, it must be assumed that the usual common 
law rules as to standing would apply.** At the time of writing all 
section 76 applications have been initiated by the Commission, and 
no attempt has been made to invoke it in relation to contraventions 
of sections 45D and 45E. 

It may be that it is a good idea to have flexible rules in relation 
to locus standi for purposes of those parts of the Trade Practices 
Act which deal with the protection of the rights of consumers, 
business competitors, customers and suppliers. It may also be that 
it would be contrary to the objectives of such legislation if con- 
cerned individuals or groups of individuals did not have the power 
to initiate court proceedings without being able to show a direct 
ci ec i ce a Rv ei eR et 

s3 Cf. the rather strango decision of the High Court in Beaudesert Shire Council 
V. Smith (1966) 120 CLR. 145. Seo further G. Dworkin and As Haach © Tie 


Beaudesert Shire Council v. Smith Revisited” (1974) 1 Monash U.L.R. 4. See also 
the observations of Lord Diplock in Dunlop v. Woollahra Municipal Council (1981) 


ustralian 
this kind of Issue see Australian Conservation Foundation V. Commonwealth (1980) 
28 A.L.R. 257—cf. Gourtet v. U.P.W. [1978] A.C. 435. 
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interest. But to extend such rules to the industrial relations context 
is to invite disaster. Any politically motivated, or merely malignant, 
individual or group of individuals could precipitate industrial chaos 
by an ill- (or well) considered application under section 80. It is 
true that the court’s powers under this provision are discretionary, 
so presumably they could decline to grant the relief sought, not- 
withstanding that there was a clear contravention of the Act if they 
felt that a particular plaintiff was acting in bad faith, or that it 
would be in the public interest to grant the relief sought, even 
though the plaintiff was acting entirely in good faith. However the 
behaviour of neither the Australian nor the British judiciary gives 
cause for optimism in this respect, and indeed where the existence 
of a serious breach has been clearly established it might be genuinely 
difficult for a court to decline to make an order even if they were 
so inclined, At the time of writing no “ monetary penalties ” have 
been imposed in respect of a breach of section 45D or 45E, and no 
` damages action has yet come to trial** There has been a sub- 
stantial number of section 80 applications,*’ but all have been’ 
- initiated by employers directly involved in the dispute, the Minister 
or the Commission.** However so long as section 80 (and to a lesser 
extent, sections 76 and 82) remains in its present form, so too does 
the possibility of serious industrial disruption as a result of 
mischievous or ill-considered intervention by extraneous parties. 
Before leaving the enforcement provisions of the Trade Practices 
Act it is necessary to make some reference to a further aspect of 
the legislative response to the Laidely dispute. It will be recalled 
that that dispute highlighted the inherent conflict between the 
flexible “give and take” approach of the Commonwealth Con- 
ciliation and Arbitration Commission and the necessarily divisive 
adversarial procedures of the Trade Practices Act. It was in order 
to try to deal with this kind of situation the Government introduced 
section 80AA in the Trade Practices Act and sections 88DA to 
88DH in the Commonwealth Conciliation and Arbitration Act. 
Very briefly these provisions stipulate that where any person 
applies to the Federal Court for an injunction under section 80 of 
the Trade Practices Act then either party to the proceedings, or 
ne 


se One damages action is known to be pending—The Austraiian, November 23, 
1978, and The Age (Melbourne), August 6, 1979. 

*7 In May 1980 the then A.L.P, Spokesman on Employment and Industrial Rela- 
tons tabled & Schedule of Actions Involving s. 45D of the T.P.A. in the House of 
Representatives. This Schedule listed 23 such actions between July 1977 and the end 
of February 1980. See House of Representattves May 15, 1980, pp. 2837-2839, 


delivery in Australian December 17, 1979 
The Commission has mado it known that as a matter of policy it will intervene only 
in cass lessening of as opposed ‘substantial loss or 


a 
damage ”—see Trade Practices Commision: Third Annual Report (Yoar Ended 
June 30, 1977), paras. 1.61-1.62 and Fourth Annual Report (Year Ended June 30, 
1978), para, 1.24. The Minister has also intervened in only ono Utah 
V. Seamen’s Union, op. ett. 
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the Minister,” may refer the dispute to the President of the 
Commonwealth Conciliation and Arbitration Commission,” and 
the Commission *! is then empowered to try to settle the dispute 
by conciliation, but not by arbitration.” Once a dispute has been 
taken on board by the Commonwealth Conciliation and Arbitration ' 
Commission then either party to the proceedings or the Minister 
may apply to the court for a stay of the operation of any injunction 
under section 80 pending the outcome of the conciliation proceed- 
ings. The court may grant such application if it considers that to 
do so would be “likely to facilitate the settlement of the dispute 
by conciliation” and that in all the circumstances it would be just 
to do so.*? However no such “stay” prevents the court from 
subsequently granting relief by way of injunction if it so wishes, 
even in the face of a conciliated settlement under the auspices of 
the Commonwealth Conciliation and Arbitration Commission! It 
is also open to the plaintiff to proceed with a damages action and 
an application for a pecuniary penalty if he so wishes.“ In the 
circumstances it is unlikely that these provisions will serve any very 
useful function in practice, except perhaps to exacerbate and pro- 
long a dispute in some instances, In no way can they be said to meet 
the argument that it is fundamentally inappropriate to try to deal 
with industrial relations issues within the framework of anti-trust 


legislation. 


8. SECTIONS 45D AND 45E AND THE COMMON LAW 


Analysis of the substantive provisions of sections 45D and 45E bears 
out the initial impression that they cover a great deal of the same 
ground as the established torts of conspiracy, intimidation, inter- 
ference with contractual relations,” and/or intentionally causing 
economic loss. That is not to suggest that there are not important 
differences between the two forms of liability. In certain respects 
the common law liabilities are clearly more extensive than those 
under section 45D, whilst in others the statutory liabilities are the 
more extensive of the two. 

The most obvious of these differences resides in the fact that the 
statutory liabilities relate only to those forms of industrial action 





8° The Minister may exercise this power in relation to any dispute to which ss. 
45D or 45E apply or may apply—C.A.A., s 88DB (2). Where the application has 
been brought by the Minister or the T.P.C. then the matter may be referred to the 
CIAC. only with the consent of the Minister or the T.C.P. as appropriate—C.A.A., 
s. 88DC (2). 

80 The dispute may be referred directly to the President, or wa the Industrial 
Registrar—C.A.A. s. 88DB (1), (2) and (3). 

*1 “ Tho Commission” for these purposes moans either the President, or a 
Deputy Prealdent—a. 88DD. 

2 C.A.A, s 88DC (1). For the parties who have a right to participato in such 
proceedings seo s. 88DE (1). 

92 TPA, 1 80AA (1). % T.PA., s. 80AA (3) and (5). 

8 This terminology is now more appropriate than “ inducing breach of contract ” 
in light of the modifications to the traditional concept in cases such as Daily Mirror 
Newspapers and Torquay Hotel. 
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which come within the scope of section 45D (1) and (1A) and 45E 
(1), whilst the torts may impose liability across the entire spectrum 
of industrial action. This being so, it would appear that the more 
meaningful comparison is between the two forms of liability as they 
apply to the same range of conduct—in other words, to secondary 
boycotts. On this basis there are at least eight significant differences 
between the statutory proscriptions and the common law,” although 
in practical terms some are more apparent than real. 


(i) Acting “in concert” and the tort of conspiracy 

It was noted earlier that the fact of ‘agreement, understanding or 
concert ” is of the essence of both forms of the tort of conspiracy. 
It is also necessary that the conspirators actually do something in 
order to give effect to their agreement which causes damage to the 
plaintiff (or, in the case of an application for injunctive relief, which 
would damage the plaintiff if put into effect). This is in contrast to 
the common law crime of conspiracy, where the unlawfulness 
resides in the mere fact of agreement without anything necessarily 
being done in order to put it into effect. The requirements of section 
45D are similar to those of the tort of conspiracy in that it requires 
both “communication” between the actors and an “engaging in 
conduct” which “ hinders or prevents” (or has the potential to 
do so for purposes of a section 80 application) the acquisition or 
supply of goods or services within the terms of subsections (1) or 
(1A). 

Section 45E more closely resembles the crime of conspiracy in 
that all that it requires is that there be a “ contract, arrangement 
or understanding ” which has the purpose of preventing or hinder- 
ing the acquisition or supply of goods or services within the terms 
of subsection (1). It is irrelevant that the object is not attained, or 
that the means adopted are incapable of attaining it. 


(ii) The lawfulness of the means employed and the legitimacy of 
the object 

The lawfulness of the means employed in furtherance of a boycott 
is irrelevant for purposes of establishing a contravention of section 
45D. So long as the substantive requirements of subsections (1) or 
(1A) are satisfied, then that is that. The position is rather different 
at common law in that the use of unlawful means is of the essence 
of the torts of.“ unlawful means” conspiracy, intimidation and the 
“indirect” form of interference with contractual relations, but is 
irrelevant for purposes of both “simple ” conspiracy and “ direct ” 
interference with contractual relations. This seems to suggest that 
the statutory liability is the wider of the two, but the concept of 
unlawful means is now so far reaching *’ that it is unlikely that the 
distinction is of great practical consequence. 





*¢ For further suggestions see Donald and Heydon, op. cit. Vol. I, pp. 429-430 
and Sykes and Yerbury, op. cit, VoL L, para. 1539. 
*T In both Britain and Australia it is virtually impossible for any group of 
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_ Not only is thé lawfulness or otherwise of the means employed 
irrelevant for purposes of establishing the existence of a contra- 
vention of section 45D, it is also irrelevant for purposes of estab- 
lishing the existence of a defence under subsection (3). If the 
boycotters can show that their “ dominant purpose ” was to promote 
one of the protected interests set out in that subsection, then it 
does not matter whether they used unlawful means in furtherance 
of that objective. The common law takes a rather different approach. 
The use of “unlawful means” will convert a “simple ” conspiracy ` 
into an “ unlawful means ” conspiracy, and in the case of “‘ direct ” 
interference with contractual relations, will vitiate the defence of 
justification.” So far as the “unlawful means” torts are con- 
cerned there will necessarily be liability in respect of both the 
unlawful means themselves and the torts of which they form a 
constituent part. This suggests that it may be possible to establish 
a defence under subsection (3) in circumstances where it would not 
be possible to do so at common law, although it is important to ` 
bear in mind that not only has no one succeeded in establishing 
the existence of a subsection (3) defence as yet, but even if they did 
manage to do so the thwarted plaintiff could very probably turn 
round and obtain relief at common law instead. 

The fact that a defendant is endeavouring to promote or protect 
some legitimate trade object is irrelevant for purposes of the 
“unlawful means” torts, but will provide a defence in an action 
for “ simple ” conspiracy, and perhaps also in “ direct ” interference 
cases (under the guise of “justification ”). Under the Trade 
Practices Act a “legitimate object” will provide an absolute 
defence for those who can bring themselves within the scope of 
subsection (3) of section 45D. However the range of protected 
interests under that subsection is fairly narrow, whereas in the 
' wake of the decisions in McKernan v. Fraser and Crofter the 
range of interests which will be regarded as “legitimate ” at 
common law is now extremely wide. It follows that some defend- 
ants would have a defence against a simple conspiracy action who 
would not have one under subsection (3). Once again however, the 
scope of the “ unlawful means” concept is such that it is doubtful 
whether this distinction is of great practical significance. 


employment, and tt is clear that such breach would now constitute “ unlawful means 
for purposes of establishing the existence of tort ability (see further Simmons V. 
Hoover [1977] LCR, 61, 70-77). Breach of statute may also constitute unlawful 
means for these purposes. This couki be expected to be a particularly potent factor 
in the Australian context where there are many statutory restrictions on freedom 
to take industrial actlon—seo Williams v. Hursey, op. cH. and Collis v. True (1959) 
33 AL.J.R. 224. 

*8 For suggestions to the contrary see Morgan v. Fry [1968] 2 Q.B. 710 at p. 729 
(per M.LR.), Acrow (Automation) Lid. v. Rex Chainbelt Inc. [1971] 
1 W.L.R. 1676, 1682 (per Lord Denning MLR.) and Cory Lighterage Lid. v. T.G.W.U. 
[1973] 1 W.L.R. 792, 815 (per Lord Denning M.R). See also J. D. Heydon “ 
Defence of Justification in Cases of Intentionally Caused Economic Loss” (1970) 
20 U. of, Toronto L.J. 139, 178-182. 
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So far as section 45E is concerned, the legitimacy of the objects 
and the lawfulness of the means are entirely irrelevant—all that 
matters is the existence of a proscribed purpose. Clearly this goes 
considerably further than the common law. 


(iii) The knowledge requirement 

Traditionally the tort of inducing breach of contract required that 
the defendant be shown to have had “ knowledge ” of the contract 
which is alleged to have been breached.” Section 45D imposes no 
such pre-condition beyond the “ purpose and effect ” element which 
is inherent in both subsections (1) and (1A), whilst section 45E 
requires a proscribed purpose but is not concerned with the 
“effect.” This appears to make the statutory liabilities more exten- 
sive than the common law. However the “ knowledge ” requirement 
has been considerably diluted as a result of a number of court 
decisions in the 1960s,1 so that defendants can now be liable for 
the tort of interference with contractual relations ?: 


“[e]ven if they did not know of the actual terms of the con- 
tract, but had the means of knowledge—which they deliberately 
disregarded. ... For it is unlawful for a third person to procure 
a breach of contract knowingly, or recklessly, indifferent 
whether it is a breach or not.” 


Assuming that the knowledge requirement has been modified in 
this manner it is unlikely that the absence of any such requirement 
for purposes of sections 45D and 45E would be of practical signifi- 
cance. The two heads of liability are to all intents and purposes 
coterminous. 


(iv) Imputed liability 

It was suggested earlier that a key element of the section 45D 
strategy is the way in which subsections (5) and (6) impute to trade 
unions responsibility for the activities of their members and officials. 
It was also suggested that these provisions go rather further than 
the decision of the House of Lords in Heaton and G.A.S., both as to 
the nature and scope of the vicarious liability, and the circumstances 
where disavowal is required.’ 

Section 45E is concerned only with the activities of unions or 
their officers or agents so that questions of imputation do not arise, 
subject to the need to show that an “agent ” is acting “ for or on 
behalf of” the organisation or an officer thereof for purposes of 
subsection (1). 

$e Soe, e.g. the judgment of Jenkins L.J. in Thomson v. Deakin, op. cit. at pp. 
696-697 


. See also Lord Evershed M.R. at pp. 681 and 686-687 and Morris L.J. 
at p. 702. 


? Notably by Stratford v. Lindley, op. cit. (see especially Lord Reld, at pp. 323- 
324) and Emerald Construction v. Lowthlan, op. cit. (sec especially Lord Deaning 
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(v) Legal status of the target 

In its original form section 45D liability could be said to be narrower 
than at common law in that subject to section 6 (2) (b) and (A), the 
“target ” Aad to be a “corporation.” This was irrelevant at com- 
mon law, but would have been of relatively little practical signifi- 
cance since most targets could be expected to be corporations in any 
event. Nevertheless some targets (e.g. partnerships, or self-employed 
persons) would not be corporations and, so, would not have been 
able to bring themselves within section 45D (1) as originally enacted. 
The 1980 amendments reduce this excluded category by extending 
the scope of the statutory proscriptions to include situations where 
either the intermediary or the target is a corporation. That still 
leaves a small minority of “targets” who could not bring them- 
selves within the scope of the statute, and who would have to look 
to the common law for redress. 


(vi) Nature of the loss suffered 

Section 45D also appears to be narrower than the common law in 
that it requires that the boycotters’ actions must cause, or be likely 
to cause, substantial loss or damage to the target corporation. In 
contrast, the common law affords protection in respect of ary loss, 
so long as it is legally cognisable. Presumably the size of the loss 
under section 45D is to be measured by reference to the interests 
of the target, rather than to some abstract scale of values since to 
adopt any other criterion would produce absurd consequences for 
small businesses whose loss might be absolutely small, but sub- 
jectively very substantial.‘ This being so, and granted that to be 
effective industrial action must have the potential to hurt the 
target by inflicting loss, it is unlikely that any would-be plaintiffs 
would be denied access to the statutory procedures on the ground 
that their loss was not sufficiently “‘ substantial” for purposes of 
section 45D. 

It should also be remembered that “loss or damage ” does not 
need to be “substantial” in order to found an action for damages 
under section 82. Any legally cognisable loss will suffice for these 
purposes. The requirement that the loss be, or have the potential 
to be, “ substantial ” is relevant only for purposes of establishing 
the initial contravention of section 45D. Potentially this could 
result in successful damages actions by plaintiffs whose loss would 
be considered too remote at common law.’ 

The existence of loss or damage, substantial or otherwise, is 
irrelevant for purposes of section 45E, all that is necessary in that 
context is the existence of a proscribed purpose. Once again this 
goes considerably further than the common law. ` 





4 This view is borne out by the decision of the Full Court of the Federal Court 
in the Tillmanns Cam, op. cit. at pp. 374-375 (per Bowen C.J.) and 382 (per 
Deans J.). 

5 Cf. Beaudesert Shire Council v. Smith, op. cH. 
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(vii) The concept of unfair competition 
Irrespective of whether the “ substantial loss ” requirement makes 
' section 45D (1) marginally narrower than the common law, there 
is no doubt but that the concept of “ substantial lessening of com- 
petition ” goes further, at least in terms of principle. The common 
law does not recognise any concept of “ unfair competition ” as 
such,’ and although historically it has not been over-enamoured 
of agreements which are in restraint of trade it is prepared to 
enforce them so long as they are reasonable as between the parties, 
and in the public interest." It follows that a secondary boycott which 
resulted in a “ substantial lessening of competition ” would not, in 
virtue of that fact alone, be unlawful at common law. If unlawful 
means were employed then all the appropriate tort liabilities would 
arise in the normal way, but the unlawfulness would not reside in 
the mere fact of a lessening of competition. The position in relation 
to section 45D (1) is rather different in that liability may arise 
either where there is substantial loss or damage to the target 
or where there is a “substantial lessening of competition.” As 
indicated earlier there would not be many cases where a secondary 
boycott involving a trade union or its members could effect a sub- 
stantial lessening of competition without also causing substantial 
loss or damage to the target, and that most (if not all) entrepre- 
neurical boycotts would be dealt with elsewhere in the Act. This 
suggests that the “lessening of competition ” criterion is of largely 
symbolic significance, but that in itself constitutes an important 
conceptual difference between section 45D and the common law, 
and it is one which could be of practical consequence in some 
instances. 
(viii) Remedies 

The final, and arguably most significant, contrast between the com- 
mon law and statutory liabilities relates to remedies. At common 
law, only a party who has suffered, or is reasonably likely to suffer, 
injury, can obtain injunctive relief. Under the Trade Practices 
Act, the Trade Practices Commission, the Minister or “ eny other 
person ” may apply for, and obtain, an injunction in Tespect of any 
alleged contravention of section 45D and 45E. Not only that, but 
the basis upon which such relief may be granted is considerably 
wider than at common law, and there is no equivalent to the pro- 
cedural safeguards contained in section 17 of the Trade Union and 
Labour Relations Act in relation to interim relief. 

The position in relation to locus standi in damages actions is also 
more generous under sections 45D and 45E than at common law, 


TT 

§ See, e.g. the decision in the Mogul Case, pp. cit. 

T Beo Nordenfelt v. Maxim Nordenfelt [1894] A.C. 535; Mason v. Provident 
Clothing and Supply Co. [1913] AC. T24; Herbert Morris v. Saxelby [1916] 1 A.C. 
688; Esso Petroleum Ltd. v. Harper’s Garage [1968] A.C. 269 and Amoco Australia 
v. Rocco Bros, Motor Engineering (1973) 133 C.L.R. 288 (H.C. of A.) and 331 (P.C). 
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once the necessary “‘ substantial loss ” etc. has been established for 
purposes of “‘ triggering ” those sections. 

Damages and injunctions are remedies which are well-known to 
the common law, albeit on rather different terms than under the 
Trade Practices Act. There is no common law equivalent to the 
monetary penalties which may be imposed under section 76 of 
the Trade Practices Act. 


9. SECTIONS 45D AND 45E IN PRACTICE 


Sections 45D and 45E of the Trade Practices Act constitute a 
carefully structured, if somewhat heavy-handed, attempt to deprive 
the Australian labour movement of one of its most effective indus- 
trial weapons. Read together with sections 6 (2), 75B, 76, TT, 80, 
80AA and 82 they are potentially one of the most full-blooded 
assaults upon the rights of workers freely and effectively to organise, 
and to pursue their social and industrial interests to be introduced 
in any of the industrialised democracies in time of peace. Whether 
or not they can, or will, attain their objects is another matter 
entirely. 

A not insignificant number of employers have invoked section 
45D (1) since it was introduced in 1977." Virtually all of them have 
obtained the relief they sought. All cases which have come to trial 
have involved applications for interim injunctions and only a very 
few have proceeded to full trial.* Most of these injunctions have 
been obeyed. However there is no reason to think that this state 
of affairs will continue indefinitely. Almost all disputes brought 
before the courts thus far have involved relatively small, relatively 
unimportant, employers. The crunch will come if and when a major 
employer, or the Minister or the Trade Practices Commission tries 
to use one or both sections in a major dispute with one or more of 
the major unions, and/or when a powerful union decides that the 
time has come to test the efficacy of the Act in the industrial arena 
rather than in the courts of law. It is at that juncture that the 
effectiveness of section 45D and 45E is likely to be shown to be 
subject to the same fundamental practical limitations as all other 
penal provisions in the industrial relations context—they can work 
only so long as those at the receiving-end of the sanctioning pro- 
cesses are prepared to allow them to work. There is ample evidence 
to support this hypothesis both in Australia and elsewhere.’® There 
is no reason to think that it will prove to be any less valid in 


o Imm Immm 


s See note 87. 

® Tilmann’s Butchsries, op. cit. was a rare exception. , 

10 See, e.g. Report of tho Royal Commission on Trade Unions and Employers 
Associations (the Donovan Report) Cmnd. 3623 (1968), App. 6; B. Weekes et al., 
Industrial Relations and the Limits of Law (1975), Chaps. 7 and 8, and A. W. J. 
Thomson and S. R. Engleman, The Industrial Relations Act—A Review and Analysis 
(1975), pp. 99-104. See also the descriptions of the Laidely and O’Shea cases dis 
cussed at pp. 492 and 496 and note 22, supra. 
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relation of section 45D and 45E than to penal provisions in the 
Commonwealth Conciliation and Arbitration Act or the British 
Industrial Relations Act. There is equally little reason to suppose 
that the same fate will not befall the rather less full-blooded attack 
upon the secondary boycott which has recently been mounted by 
the courts and the Parliament in the United Kingdom. 


BREEN CREIGHTON * 
* Senior Lecturer in Law, University of Melbourne. 


THE PRESUMPTION OF DEATH: 
A REDUNDANT CONCEPT? 


Tue accepted view! is that there is a presumption of death. The 
presumption is a “rule of law (which) operates, so that the fact of 
absence for seven years unheard of is to be taken by rule of law, 
independent of the jury’s belief, as equivalent to death.” * That is, 
in the absence of evidence to the contrary, the presumption compels 
a finding of the fact of a person’s death once certain prescribed 
facts are established to the court’s satisfaction. 

The purpose of this article is to suggest that in contemporary 
English litigation the presumption of death has little, if any, 
practical effect. Indeed, in this context, it is difficult to see that 
the concept serves any purpose at all. 


1. EVOLUTION 


Where a man disappears and is unheard of for a long period he 
may, or may not, be dead. In the eighteenth and early nineteenth 
centuries the world was a much larger place than it is today. The 
courts recognised that in the poor communications of the times 
disappearance did not necessarily suggest death. Accordingly there 
was a presumption of continuance of life. Life was deemed to 
continue unless there was evidence adduced to the contrary. In 
Benson v. Olive’ a deposition of a witness taken 60 years before 
trial was rejected, there being no proof of the deponent’s death. 
At this stage long absence merely went to rebut the presumption 
of continuance of life. It was evidence from which the jury might 
infer the fact of death—mere circumstantial evidence of that fact. 
In Doe d. George v. Jesson,* Ellenborough C.J. thought that seven 
years’ absence abroad was “ fair ground for the jury to presume 
that (the propositus) was dead at the end of the seven years.” 
Similarly in Lloyd v. Deakin,’ the jury was permitted to infer 
death from fourteen years’ absence. Thus in Twyning * Bayley J. 
held that “‘the cases cited (Doe d. George v. Jesson; Hopewell v. 
De Pinna)" merely show when the presumption of life ceases.” 
As the nineteenth century progressed the steam ago radically 
S O I mmama 


1 Cross on Evidence (4th ed. 1974), pp. 124 et seq. ; Wills on Byidence (rd od., 
1938), pp. 51 et seq.; Best on Evidence (12th ed., 1922), pp. 348 et seg.; Taylor, 
The Law of Evidence (11th ed., 1920), pp. 189 ef seq.; Thayer, Preliminary Treatise 
on the Law of Evidence (1898), pp. 312 et seq.; Wigmore, Evidence Grd ed., 19490), 
Vol, CX, sa. 2530 et seq. 

2 Wigmore, ibid. s. 2489. 

3 (1732) 2 Str. 920, See also Smartle v. Penhallow (1703) 2 Ld.Raym, 994, 999. 
Manby v. Curtis (1815) 1 Price 225. Cf. Jones V. Walker (1733) 2 Gwilliam 847; 
Rowe v. Hasland (1762) 1 Black W. 404. 

4 (1805) 6 East 80. 

5 (1821) 4 B. & A. 432. Seo also Hopewell v. De Pinna (1809) 2 Camp. 112. 

® (1819) 2 M. & W. 3%. 
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improved communications. Disappearance of a person unheard of 
gave rise, as time went on, to a progressively stronger inference that 
he was dead. To give effect to that inference the presumption of 
death was evolved. Nepean v. Doe’ marks an early statement of 
the presumption. In the Exchequer Chamber Denman C.J. 
remarked, “(W)here a person goes abroad, and is not heard of 
for seven years, the law presumes the fact that such person is 
dead.” There was no longer a presumption of continuance of life.* 
Particularly life was not presumed to continue till the end of the 
seventh year from disappearance.” The point of time at which 
death occurred was a matter of affirmative evidence. It was merely 
presumed that the propositus was dead at the time of the action. 

Initially two matters must be proved before death would be 
presumed, First, the propositus must be absent for seven years (or 
longer). The seven-year period was adopted by analogy with the 
Statute of Bigamy 1604 and the Cestui que yte Act 1667. Both 
attached the “ fact” of death to seven: years’ absence. It was also 
said that absence must be abroad. This, however, was not a 
universal requirement. Neither in Rowe v. Hasland™ nor in Lloyd 
v. Deakin * was there a suggestion that the propositus had gone 
abroad. Certainly absence abroad is not a feature of modern 
statements of the presumption." 

The presumption thus gave effect to a progressively strengthen- 
ing inference that a person absent unheard of was dead. And the 
courts quickly added two further “ facts ” which must be established 
before death could be presumed. Each of those “facts ” markedly 
strengthened the inference that the absent person was dead. It was 
held that for the presumption to arise there must be persons likely 
to have heard of the propositus who had not in fact heard. In 
Bowden v. Henderson’ the reason for this requirement was 
explained thus: 

. “The principle on which the court presumes the death of a per- 

son from whom no tidings have been received for a long time is 


T Supra. 

2 (1837) 2 M. & W. 894 at p. 912. Compare the Chief Justice's remarks in the 
King’s Bench (1833) 5 B. & Ad. 86: ogarded long absence unheard of 
es circumstantel owe V. Hasland (1762) 1 Black W. 404 at 
years’ absence was sufficient “to put the 
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10 Cf. Dos d. George v. Jesson .4. 

11 1 Jac, 1 cll; 19 Car. 2 c6. Seo Doe d. George v. Jesson supra. 

13 (1762) 1 Black W. 404, 

13 Supra. In many of the carly cases the propositus was known to have gone 
abroad. Seo e.g. Doe d. George v. Jesson, Hopewell v, De Pinna (1809) 2 Camp. 112; 
Twyning, Dos v. Nepean (all supra). 

14 See, e.g. Chard v. Chard [1956] P. 259, 272, per Sachs J. 

15 Watson v, England (1844) 14 Sim. 29; Bowden V. Henderson (1854) 2 Sm. & 
GH. 360. 10 Ibid, 
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this—that if he were living he would probably have com- 
municated with some of his friends and relatives. It is a 
conclusion which the court draws from the probabilities of 
the case. It is quite clear that where no such probability exists, 
the presumption cannot arise.” 


In addition it was essential that due inquiries should have been 
made.. Initially it was said that the making of due inquiries was an 
alternative requirement to that of “ persons likely to have heard.” 1 
Indeed, it has been pointed out that those who have made due 
inquiries are those who are likely to have heard.** However, later 
statements envisage these two requirments as additional.** Failure 
to make inquiries can be fatal to a petitioner’s case.”° 


2. THE PRACTICAL EFFECT OF THE PRESUMPTION 
(a) The strength of the inference of death. 

' The presumption of death thus cannot arise until four “ facts ” are 
found. In summary form they are these (1) absence for at least seven 
years, (2) unheard of, (3) by persons who are likely to have heard, 
(4) all due inquiries having been made. When combined the four 
facts give rise to a strong inference that the person in question is 
dead. While jury trial remained a feature of English civil litigation 
the presumption of death might prevent a verdict in perverse dis- 
regard of the eviderice. With the demise of the jury in civil actions 
this significance could not be ascribed to the presumption. 

The strength of the inference from the four “ facts ” which give 
rise to the presumption is such that the courts have shown a willing- 
ness to find a person dead, on evidence insufficient to raise the 
presumption. Thus death has been found from absence of signifi- 
cantly shorter periods than seven years.*! Similarly the absence of 
“ persons likely to have heard” has not precluded a finding of 
death. In Wills v. Palmer ™ a bankrupt solicitor, who it was con- 
ceded, had every reason to disappear, was “ presumed ” dead. “A 
deserting husband, the subject of an unexecuted magistrates’ com- 
mittal for maintenance arrears, was found to be dead after a rela- 
tively short period of absence.” Nor has failure to make inquiries 
necessarily proved fatal to a plaintiff's claim. In Wilylams v. 
Scottish Widows Fund, Stephen J. “‘ presumed” death notwith- 
standing defence submissions that due inquiries had not been made. 





17 Doe d. France v. Andrews (1850) 15 Q.B. 756, 760, per Coleridge J. 


22 (1904) 53 W.R. 169. 

33 Bullock v. Bullock [1960] 1 W.L.R. 975. See also Re Watkins, Watkins v. 
Watkins [1953] 1 W.L.R. 1323. 

34 (1898) 4 TLR. 489. Seo also Bullock v. Bullock, ibid. at p. 980, per Merriman 
P.; Re Watkins, ibid. 
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The courts’ willingness to infer death from evidence insufficient to 
raise the presumption robs the concept of practical significance. 

Indeed, even on a purely theoretical level, it is difficult to see 
how the presumption of death could influence the outcome of litiga- 
tion. It is claimed that the presumption is “ evidential.” ** That is, 
the presumption may be rebutted by evidence sufficient to raise an 
issue whether or not the propositus is alive. Once such evidence is 
adduced, the party seeking to rely on the fact of death must 
establish that fact to a balance of probabilities. The evidence which 
suffices to raise the presumption does not include the age or state 
of health of the propositus. Yet these two factors have been held 
of crucial significance. In Chard v. c., for example, a “ normal 
healthy woman ” when last heard of in 1917, was held to be alive 
in 1933, when she would be 44 years old. If the party seeking to 
rely on the presumption adduces evidence of youth and good 
health, then the presumption is discharged. The proponent must 
then satisfy the court of the propositus’ death to a balance of 
probabilities. The presumption of death has not availed him. Yet 
it is hard to see how the propositus’ age and health could be 
unknown—nor how the party relying on the presumption could 
conceal them." 


(b) The time of death 


For so long as absence for seven years was regarded as circum- 
stantial evidence going to rebut the presumption of continuance 
of life, then the time of death could legitimately be placed at the 
end of the seventh year of absence.** Once it was established that 
the fact of existence at one time was only circumstantial evidence 
of existence at a later time, then the point at which the propositus 
died became a matter of evidence.” On occasion this principle has 
been carried to logical absurdity. In Re Rhodes *™ R had last been 
heard of in 1873. The Chief Clerk presumed his death by 1880. 
The class of persons entitled if R was found to have died in 1873 
differed from those entitled if R was found to have died in 1880. 
North J. refused to find in favour of either class. There was no 
evidence that death occurred on either date.” 





25 Crom, op. cit. at p. 126, The point is considered post. 

3¢ [1956] P. 259. See also Watson Y. England Kon) 14 Sim. 28. Bowden v. 
Henderson (1854) 2 Sm. & G. 360. MacDarmatd v. Attorney-General [1950] P. 218; 
Bradshaw v. Bradshaw [1956] P. 274. 

27 The evidential presumption of ee ae ee 
charged evidence adduced by the party relying on the presumption. See, e 
Invett v. I. (1930) 143 L.T. 680; Chipchase v. Chipchase [1939] P. 391; Gatty and 
Gatty v. Att.-Gen, [1951] P. 444. 

30 Seo particularly Nepean v. Doe, supra; Re Phenee’s Will Trusts (1869) L.R. 
5 Ch.App. 139; Re Rhodes (1887) 36 ŒD. "586; Re Benjamin [1902] 1 Ch. 723; 
Re Aldersiey, Gibson v. Hall [1905] Ch. 181. 

of 


There was no rule for the order of deaths in a common disaster. The party upon 
whose title survivorship depended must prove the fact. The burden of proof was 
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The failure of the presumption to determine the point of death 
has frequently been criticised.’ On occasion the courts have 
departed from authority and fixed the time of death at the end of 
the seventh year of absence.*? The Australian courts have 
endeavoured to introduce arbitrary rules to determine the time of 
death of a person who has been presumed dead after long absence. 
In New South Wales the statutory ‘“‘commorientes rule” ** has 
been held to apply to determine the party entitled to letters of 
administration of the estate of a person presumed to be dead.’ 
The issue was whether the deceased had survived his parents. In . 
Re Albert,’* however, the equivalent Victorian statutory pro- 
vision ** was held only to apply to determine the order of death of 
persons dying in a common disaster.** Where the validity of a 
second marriage is in issue, certain Australian judges have sug- 
gested that a presumption of innocence of bigamy makes good 
the failure of the presumption of death to fix the point of death of 
the propositus. Thus where a person disappears (to be subsequently 
presumed dead), a second marriage of his spouse will be held valid, 
if the ceremony takes place at least seven years after his disappear- 
ance and the spouse does not know the propositus to be alive.** 
However, there is little authority, English or Australian, to support 
the existence of a presumption of innocence of bigamy.“ Nor is 
there English authority where section 184, Law of Property Act 
1925 has been applied to determine the ‘order of deaths of two 
people, one of whom has been presumed dead. 

In this context the presumption of death is of no practical value. 
Significantly the modern English courts have been prepared to 
frequently decisive. Wing V. Angrave CSD) 8 ELC. 183, See, for further examples, 
Taylor V. Diplock (1815) 2 Phill. Ecc. 261; Mason v. M. (1816) 1 Mer. 308. 

33 See particularly Hickman v. Peacey [1945] A.C. 304, 321, per Lord MacMillan. 
Also Treitel, The Presumption of Death" (1955) 17 MLR. 530, 


33 Re Westbrook’s Trusts (1873) W.N. 167. CAipchase v. Chipchare [1939] P. 391. 
34 Conveyanding Acts 1919—69, s. 353. The section corresponds with Law of 


Act 1925, s. 184, 
`i In the Estate of Dizon (1963) 90 W.NANS.W.) 460, The application of the 
statutory commorientes rules to determine the order of death, where a party is 
presumed dead after long shee ee hon oleae te a ee 


Hickman v. Peacey [1945]. A.C, 304, 314. 
38 [1967] V.R 875. 
Lat E 184 of tho Law of Property Act 1958, The section again corresponds with 
Law of Property Act 1925, s. 184. 
38 In Re Watkinson [1952] V.L.R. 123, Gavan Duffy J., obiter, preferred the 
approach subaequantly adopted in the Esate of Dizon (1969) 90 W.M.(N'S.W.) 


ogy Law Consolidation 
Act 1935, s. 79. The provision is equivalent to the proviso to s. 57 Offences Against 
tho Person Act 1861. 
40 See, however, WI, Asst Kempton v. Public Trustee [1932] N.Z.L.R. 
1380, In neither case had ee lor soyen: years Soe; abo 
Ousley v. Ousley [1912] V.L.R. 32, 34, per a Beckett J. 
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infer that a person, who has disappeared, died before a given point 
in time. Such a finding has not been sanctioned by the presumption 
of death. In Tweney v. T.” the validity of the petitioner’s marriage 
was in issue. Her first husband had disappeared in 1921. Despite 
inquiries nothing further was heard of him. The petitioner re- 
married in 1932. Pilcher J. upheld the validity of the second 
marriage. The first husband was found to have died before 1932. 
In other cases, second marriages have been upheld after the first 
spouse vanished without trace.“ 


(c) Death without issue 


Similarly, when a man disappeared without trace, the courts would 
not presume that he died without issue. Where a party’s title 
depended on a finding that the propositus died without issue, he 
had the burden of establishing that fact.“ Nonetheless, the courts 
have recognised the difficulties faced by the proponent and have 
often been satisfied by the slimmest evidence. In Doe d. Banning V. 
Griffin ** there was family repute that TG had many years before 
gone to the West Indies where he had died. That it was “never 
heard in his family of his having been married” was held sufficient 
evidence of his death without issue. Ellenborough C.J. pointed out 
““(W)hat other evidence could the lessor be expected to produce.” 
In Re Jackson“ the fact that the propositus had written from 
Australia five years before he was last heard of, speaking in affec- 
tionate terms of a lady in England, was sufficient for Kekewich J. 
to find that he had died without issue. 


(d) The practical effect of the presumption—summary 

Thus the presumption of death was strictly confined to presuming 
death at the time of the action in which that fact was in issue. In 
that respect the value of the concept was limited. Further, such 
stringent conditions must be fulfilled before a presumption of death 
could arise, that the courts have demonstrated a willingness to find 
death as a fact on evidence insufficient to raise the presumption. 
In modern litigation a similar approach has been adopted to “ time 
of death problems.” The courts are prepared to find that a person 
died before a given date on evidence that he had been missing for 
a substantial period. Questions whether the propositus died without 
issue have been answered in much the same way. 





41 [1946] P. 180. 

43 Seo, eg.: Hogton Y. H. (1933) LIP. 17; Re Watkins, Watkins v. Watkins 
[1953] 1 W.L.R, 1323; Bullock v. B. [1960] 1 W.L.R. 975. 
. Rowe v. Harland, supra; Greaves V. Greenwood (1877) 2 Ex.D. 219. The only 
suggestion of a presumption of death without issue appears to be in Rawlinson v. 
Miller (1875) 1 ChD. 52. 

44 (1812) 15 Hast, 293. 
- 45 [1907] 2 Ch. 354. Beo also Jones v. Hughes (1887) 4 T.L.R. 37; Re Pople 
(1889) 40 Ch.D. 589. 
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3. TEE BURDEN AND STANDARD OF PROOF 


The essential nature of a presumption is that it'casts a burden on 
the party against whom it works. Once the presumption has arisen 
it may be rebutted by evidence to the contrary. The burden cast 
may be evidential or persuasive.“* The nature of an evidential ` 
presumption has already been considered. Where the presumption 
is persuasive then the fact presumed must be found to exist, unless 
the court is satisfled by evidence that it does not. 

Judicial statements on the evidentiary effect of a given presump- 
tion are generally not hard to find.“ In the absence of express 
judicial pronouncement the nature of the presumption can often 
be inferred from authority.“* The presumption of death is con- 
spicuous by the almost complete absence of cases where evidence 
has been adduced in rebuttal of the presumption, and accordingly 
by the absence of judicial statement on the question whether the 
presumption is evidential or persuasive. 

It has been suggested * that the decision of an equally divided 
House of Lords in Prudential Assurance Company v. Edmonds © 
supports the view that the presumption is evidential. The issue was 
the life of N. He had, been absent for the requisite seven-year 
period, but there was unsatisfactory evidence adduced by the 
defendant of a recent sighting in Melbourne. All four speeches 
approved counsel’s submission that the burden of showing N had - 
not been “heard of” rested with the plaintiff. The latter had to 
satisfy the jury that the sighting was unreliable. But the speeches are 
equally unclear on whether the evidence of the sighting prevented 
the presumption from arising—or went to rebut the presumption 
once it had arisen.“ If N had been seen in Melbourne, then he 
had been “heard of” and one of the facts which must be estab- 
lished before the presumption could arise had not been proved. 
The presumption would not arise unless the plaintiff satisfied the 
jury that the sighting was unreliable. On this explanation, Prudential 
Assurance Company v. Edmonds suggests the presumption of death 
is persuasive, The significant point is that the question whether the 
presumption had arisen was one for the jury. Only if the evidence of 
the “‘sighting ” in Melbourne is regarded as evidence in rebuttal 
of the presumption, does the case form authority for the proposition 


4° The terms “oevidentlal and persuasive burdens” are those of Glanville 
WiHams: Criminal Law: The General Part (2nd ed.), m, 287 and 288, They are 


adopted . 
41 Seo, eg. Tho Presumption of Legitimacy. Morris v. Davies (1837) 254, 265, per 


48 Seo, eg. The Presumption of cr Marriigs: Cary: ene Gan) 

v. Aom [1951] P. 444, 452, per Karminsid 
Con o aa E A op aED 531 expresses no concluded 

A EA ca E 

50 (1877) 2 App.Cas, 487. 

51 Passages can be found In the speeches of Lords Hatherley and Blackburn which 
support elther view. Cj. the passages in the respective speeches at pp. 492 and 511 
with those at pp. 495 and 509 bid. 


September 1981] THE PRESUMPTION OF DEATH 523 


that the presumption is evidential. It is suggested that the former 
explanation is at least as compelling. 

Thus there is no satisfactory authority on the evidentiary effect 
of the presumption of death. Yet, on reflection, this will be seen 
as hardly surprising. Much evidence which goes to show the pro- 
positus is alive simply prevents the presumption from arising at all. 
Where the propositus’ disappearance is expected, there are no per- 
sons likely to have “heard of” him. If there is evidence of a 
“ sighting” or other information of the propositus, he has been 
“heard of.” In each case one of the facts which must be established 
before the presumption can arise is not proved. In modern English 
litigation, in actions where problems posed by a person’s unexplained 
absence arise, the judge sits alone. At the close of the plaintiff's 
case he is hardly likely to direct himself (aloud), that in the absence 
of further evidence he is compelled to come to a finding of death. 
He will hear the defendant’s case, and if on the evidence as a 
whole, he is not satisfied that all the “ basic facts ” ©" are present, 
it will be held that a presumption of death has not arisen.™ The 
nature of the burden cast by the presumption of death can thus 
be of no more than theoretical interest—a proposition amply 
supported by the absence of judicial statement on the point. 


4. SCoPE FOR JUDICIAL MANOEUVRE 


It has already been pointed out that the presumption of death has 
little practical effect in modern litigation. Many recent.cases demon- 
strate that problems posed by a person’s unexplained disappearance 
give considerable scope for judicial manoeuvre. Since there is no 
direct evidence of life, or of death, the court clearly has room to 
come to a conclusion which it deems desirable or convenient on 
the facts of the case before it. Where the convenient or desirable 
result of a case involves a finding of continuance of life, one of the 
complex “basic facts” of the presumption of death may be found 
to be absent. Conversely, if those same considerations favour a 
finding of death, then that finding may be made notwithstanding 
the absence of a “ basic fact ” of the presumption. For example, in 
Walker v. Walker * and Chard v. Chard® inferring the con- 
tinuance of life facilitated the grant of an undefended nullity 
decree. In Tweney v. Tweney* finding the death of the first 
husband enabled the court to grant an undefended divorce petition, 
and in Re Watkins, Watkins v. Walker * a similar finding enabled 
family provision to be made for a widow. In all four cases it could 
legitimately be said that there were no persons likely to have heard 








s3 One of the facts which must be proved before the presumption can arise. 
53 Seo, e.g. Chard v. Chard, Bradshaw v. Brodshaw (supra), 

54 [1969] V.R. 580. 

55 Supra. 

5. 


sT [1953] 1 W.L.R, 1323. 
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of the propositus, Similarly in Bradshaw v. Bradshaw“ the court 
refused to infer death from long absence, whilst in Bullock v. 
Bullock ** death was found after absence for a far shorter period. 
In neither case were there persons “likely to have heard,” nor had 
due inquiries been made. In Bradshaw v. Bradshaw the wife’s 
claim for maintenance failed—in Bullock v. Bullock * it succeeded. 
Is there any significance in the fact that “ Mrs. Bradshaw ” had 
hidden the first marriage from her husband, but that Mr. Bullock 
had married in full possession of all the facts? It is not suggested 
that the outcome of each case is determined purely by the “ merits ” 
as the court sees them. But there is clearly scope for such consider- 
ation where there is no direct evidence of the fact in issue. 
Certainly the modern approach to problems of life or death posed 
by unexplained disappearance seems a far cry from the consistent 
application of a principle compelling a conclusion in the absence 
of evidence to the contrary. 


5. CONCLUSION 


What value has the presumption of death in contemporary litiga- 
tion? The presumption claims no greater practical effect than 
sanctioning a finding of death at the time of the action. Further, 
the “ basic facts ” of the presumption have been so developed, that 
when combined they represent very strong circumstantial evidence 
of death. So strong is the inference to be drawn from this evidence 
that the courts are prepared to find the death of a person after 
unexplained absence, on evidence insufficient to raise a presumption 
of death. Moreover, the modern judicial approach to problems 
posed by a person’s unexplained disappearance is one of flexibility. 
The cases suggest that the courts are influenced by a desire to 
reach a convenient or just result in the case before them. Where 
there is no direct evidence of the fact in issue—life or death— 
there is clearly scope for judicial manoeuvre. 

Lip-service is occasionally paid to the presumption of death.” 
Yet modern English authority does not reveal a consistent applica- 
tion of a principle of evidence compelling a finding of the fact of 
death in the absence of evidence to the contrary. Indeed, there 
is no satisfactory authority on the evidentiary effect of the presump- 
tion. It appears that in practice evidence showing continuance of 
life is treated as evidence which prevents the presumption from 
arising. Nor do there appear to be any modern judicial statements 
to the effect that death has been presumed, where the same con- 

clusion would not have been drawn from the evidence as a whole.“ 


\ 





58 [1956] P. 274, 
ss [1960] 1 W.L.R. 975. 
60 Supra. 


41 Supra. 
#8 Soo, e.g. Chard v. C. [1956] P. 259, 272, per Sachs J. 
u See, however, Re Watkinson [1952] V.L.R. 123, 126, per Gavan Duffy J. 
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Thus it is difficult to suggest any way in which the presumption 
of death exerts an influence on the outcome of modern litigation. 
The concept has been overtaken by two factors. The first is the 
demise of the jury in contemporary English civil proceedings, the 
second the willingness of the modern judiciary to draw the infer- 
ences that a person is alive or dead when he simply disappears. In 
practical terms the presumption of death appears to be redundant. 
Is any purpose served by perpetuating the theory of the concept, 
either in text-book or judicial utterance? 

D. STONE 


THE SECTION 20 CONTRACT 


Tue scope of the so-called statutory contract under section 20,, 
Companies Act 19481 “has been,” as Lord Greene M.R. said, 
“the subject of considerable controversy in the past, and it may 
very well be that there will be considerable controversy about it in 
the future.” ? Whether those words were uttered with exasperation, 
desperation or resignation cannot be gauged from the law report. 
The section reads as follows: “Subject to the provisions of this 
Act, the memorandum and articles shall, when registered, bind the 
company and the members thereof to the same extent as if they 
respectively had been signed and sealed by each member, and 
contained ‘covenants on the part of each member to observe all 
the provisions of the memorandum and of the articles.” The true , 
scope of this provision, however, does need to be determined, not 
least because the extent to which ‘a shareholder can enforce it, 
measures one extent to which the rule in Foss v. Harbottle? will 
not defeat a minority action. 

Although section 75, Companies Act 1980, may ease the burden 
of the minority, it is very doubtful whether its effect will be to 
make the statutory contract redundant. The new provision is: 
“ Any member of a company may apply to the court by petition 
for an order under this section on the ground that the affairs of 
the company are being or have been conducted in a manner which 
is unfairly prejudicial to the interests of some part of the members 
(including at least himself) or that any actual or proposed act or 
omission of the company (including an act or omission on its 
behalf) is or would be so prejudicial.” Clearly the company itself 
cannot initiate proceedings under the section (although a member 
can ask the court to allow him to use the company’s name).‘ If, 
therefore, a member fails to discharge some pecuniary liability on 
his shares, the company must proceed under section 20. Fortunately 
the new section has been relieved of some of the unduly restrictive 
elements of its predecessor (s. 210, Companies Act 1948), such as 
proof that a winding-up order could be obtained,’ and that the 
respondent’s behaviour be “ oppressive,” but it still remains essential 
for a member to petition qua member in respect of wrongs which 
a a ee ee a 


1 Throughout this article “s. 20” is used to denote the statutory contract. The 
section was differently numbered in the earlier statutes. Despite the different wording 
of earlier sections (e.g. s. 16, Companies Act 1862) no argument seems to have 
been founded on those differences, 

3 Beattie v. E. and F. Beattie Lid. [1938] Ch. 708, 721. 

3 2 Hare 461. Undoubtedly in Prudental Ins. v. Newman Industries Ltd. [1980] 
1 All ER. 841 Vinelott J. struck a blow for the members, nevertheless proof of 
majority control remains central to the minority’s success against wrongdoers, This 
issue is not generally relevant in s. 20 cases. 

4 s, 75 (4) (c), Companies Act 1980. 

5 Re Bellador Silk Ltd. [1965] 1 All E.R. 667. 
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affect him in that capacity.‘ For ‘this reason actions such as 
Pulbrook v. Richmond Consolidated Mining Co.’ will continue 
to be underpinned by the statutory contract. Other obstacles 
encountered under section 210 may continue to face petitioners 
under section 75. For example, a member had to bring his petition 
with a single eye to obtaining relief against oppression, and if he 
acted “with the object of exerting pressure in order to achieve a 
collateral purpose,” the proceedings were “an abuse of the process 
of the court.” * Inquiries of this kind are outside the scope of 
actions on the statutory contract. If, then, a wrong could be 
redressed under either section 75 or section 20, a petitioner whose 
motives are mixed, might prefer the latter, rather than risk facing 
a defence and cross-examination based on attacking his real 
intentions, 

The courts also declined to allow section 210 to be used as a 
means of fighting out arguments over mere business policy, even 
though a few irregularities may have been committed on the way.’ 
It is very doubtful whether the lowering of the degree of wrong- 
fulness from oppression, in section 210, to unfair prejudice, in 
section 75, will be viewed by the court as giving it jurisdiction to 
settle policy disputes. It should also be noted that section 75 requires 
that the substance of the complaint affect “some part of :the 
members.” The same phrase in section 210 led the court to hold 
that the section applied only to oppression ‘of a minority by the 
majority in the management of the company’s affairs.” 1° The 
concept of majority control has never been easy," and its dificul 
ties are, presumably, carried over into the new section. This 
problem does not necessarily beset shareholders who use the 
statutory contract as the vehicle for their relief. 

The narrowness of issue in actions under section 20 stands in 
stark contrast to the wide range of potential disputes under section 
75. Given, therefore, that a plaintiff’s case falls under the statutory 
contract, section 20 should still be attractive to his legal advisers. 
It is the problem of interpreting section 20 which can make it 
unattractive. In the nineteenth century there was a strong division 
of opinion among the judges as to who the parties to the contract 
were; and it is possible to find support for the conflicting proposi- 
tions that section 20 created a contract between the company and 


* On this point under s. 210, Companies Act 1948 see Elder v. Elder and W atson 
Ltd., 1952 S.C. 49; Re H. R. Harmer Lid. [1958] 3 AD ER. 689; and Re Five 
Minute Car Wash Service Lid. [1966] 1 All E.R. 242, 246, 

7 (1878) 9 Ch. 610. 

® Re Bellador Stik Ltd., supra at p. 672. 

® Seo the petitioner's allegations in Re Jermyn St. Turkish Baths Ltd. [1971] 3 


' All ER. 184, and contrast the attitude of Court of Appeal to them with that 


of Pennyculck J. in [1970] 3 All ER. 57. Consider Re Five Minute Car Wash [1966] 
1 Al ER. 242, 

10 Elder v. Elder and Watson Ltd., supra at p, 60, applied by Jenkins L.J. in 
Re H. R. Harmer Ltd., supra at p. 701. 

11 See the discussion in Penningion’s Company Law (4th ed.), p. 602 and Gower, 
Principles of Modern Company Law (4th ed.), p. 665. 
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the members, and that it did not,“ and that it created a contract 
between the members inter se,“ and that it did not. , 

The origins and nature of the conflict are not difficult to trace. 
Under the restrictions imposed by the Bubble Act many business 
organisations were constituted by deeds of settlement. Almost 
invariably an indenture incorporating the association’s constitution 
was executed by each member and trustees for the association.** 
Thus the problem of identifying the parties to the covenant, which 
taxed the courts in the latter half of the nineteenth century, did 
not arise. Moreover, it did not arise immediately after incorpora- 
tion by mere registration became possible under the Companies 
Act 1844. For that act required each shareholder actually to 


_ execute an indenture with a trustee for the company which had 


‘ 


to incorporate or refer to the company’s constitution. A share- 
holder was defined as one who was on the register of shareholders 
and had executed such a deed. Thus in Galvanised Iron vV. 
Westoby * the defendant, who was on the register of shareholders, 
was held not liable to pay calls, because he had not covenanted 
with a trustee for the company as required by the Act. 

The vexed question of the parties really started with the Com- 
panies Act 1856. This statute dropped the necessity for an actual 
indenture, and the deed element became a matter of implication.” 
The draftsman, however, did not state in terms that the share- 
holders impliedly covenanted with the company. It was not too 


Jong before the significance of this omission impressed itself on 


the judges. One need look no further than the judgments of 
Kindersley V.-C. in Binney v. Ince Hall Coal and Canal Co.” 





13 e.g. Johnson V. Lyttle’s Iron Agency (1877) 5 hD. 687, 693; Pender v. 
Lushington (18771) 6 Ch.D. 70; Imperial Hydropathic (Blackpool) v. Hampson (1882) 
23 CLD. 1, 13; Brodford Banking v. Briggs (1887) 12 App.Cas. 29, 33; Wood v. 
Odexsa Water Works (1889) 42 Ch.D. 636, 646; Welton v. Saffery [1897] A.C. 299, 
315; Hickman v. Kent or Romney Marsh Sheepbroeders Association [1915] 1 Ch. 
881; Quin and Axtens Lid. v. Salmon [1909] A.C. 442; Beathe V. E. & F. Beattie 
Ltd., supra. 

13 Pritchard's Case (1873) 8 Ch.App. 956 at p. 960; Melhado v. Porto Alegre 
Rattway Co. (1874) L.R. 9 C.P. 503; Eley v. Positive Government Life Ass. Co. 
(1876) L.R. 1 Ex 88, 89; Browne v. La Trinidad (1883) 37 Ch.D. 1, 12 and 15; 
Re Famatino Development Corp. [1914] 2 Ch. 271, 279. 

14 See the cases cited in note 13 and Re Hereford and South Wales Waggon etc. 
(1876) 2 CLD, @1. 

18 Welton V. Saffery [1897] A.C. 299, 315 (per Lord Herschell, who thought that 
such rights were enforceable only through the company). Halsbury, Laws of England 
(4th ed.), peras. 118-119 follows this view despite Rayfield v. Hands [1958] 2 
ER. 194; [1960] Ch. 1. Seo also the observations of Farwell LJ. in 
Quin and Axtens Lid. [1909] 1 Ch. at p. 318. 

16 Lawrence V. Wynn (1839) 5 M. and W. 355; Smith v. Goldsworthy, 4 QB. 
430; Skinner v. Lambert, 4 M. and G. 477; Pitchford v. Davies, 5 M., and W, 2 
See generally DuBols, The English Business Company After the Bubble Act 1720- 
1800, Chapa. 2 and 3. 

17 Seo as. 3, 11 and 26. 

18 8 Ex 17, See also London and Continental Ass. Soc. V, Redgrave, 4 C.BN.S. 
524, 534-536; Wills v. Sutherland, 4 Ex 211; Walls v. Murray, 4 Ex. 843. 

19 g, 10 


ae 35 LJ.Ch, 363. 
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(ander the 1844 Act) and Hutton v. Scarborough Cuff Hotel* 
(under the 1856 Act), to see what happened. In the former case 
the whole judgment proceeds on the footing that the company 
and members are bound by the deed, whereas in the latter no 
mention is made of this, and the contract is described as being 
between the members inter se.** 

In this manner the doubt as to who the parties to the implied 
deed were took root, and spread over virtually the whole of the 
scope of the articles including those dealing with directors’ tenure 
of office, directors’ share qualifications,“ sale of mines to a 
company,"* and shareholders’ rights.** Even the greatest judges 
were perplexed. Lord Lindley confessed his uncertainty on more 
than one occasion.” After some initial wavering,** however, he 
followed loyally the dicta in Eley’s case to the effect that the com- 
pany was not a party, and sought to impose some uniformity of 
decision in the Court of Appeal with regard to the section.” 
Farwell J. described the articles as a “‘series of mutual covenants 
entered into by all the shareholders inter se ” in Borland’s Trustee 
v. Steel Bros., but recanted (as Farwell LJ.} in Salmon v. Quin 


a1 34 L.J.Ch. 643. 


himself on the basis that the deed is operative he “ must be treated as bound by it, 
if [he] had executed it...” (per Lord Evershed M.R. at p. 314), Whether this 
identical to the rule that a person takes the benefit of a deed is bound by 


f 
f 
e 
: 
' 


(supro). 

heal Buller Consols, where Lindley and Cotton L.JJ. declined Buckley 
’s tovitation to distinguish away Biey’s case and apply a 20, ulike Bowen L.J., 
applied the section bot found that the article as drafted did not entitle him 


a 
Q 


J. and S. 367. 
Contrast Pritchard's caso (supra) with Re Appletreswick Lead Mining Co. (1874) 


; company 
in respect of an article which affected the rights of a dissenting shareholder under 
sa, 161-162, Companies Act 1862. (Baring Gould v. Sharpington Combined Pick ond 
Shove! Syndicate [1899] 2 Ch. 30). 

ee Baring-Gould (supra at p. 89) and Browns v. La Trinidad (supra at 
pp. s 

38 See his judgments In New London and Brazilian Bank v. Brocklebank (supra) 
and Re Rotherham Alum and Chemical Co., 25 hD. 103 esp. at p. 110 where ho 
actually says that the articles do constitute a contract between the company and 
Mycock (a member). 

49 See his judgments in Browns v. La Trinidad (supra); Re Wheal Buller Consots, 
38 Ch.D. 42; Re Olympia Ltd. (1898) 67 LJ.Ch. 433; B v. Sharpingtok 
Combined Pick and Shovel Syndicate (supra). 30 [1901] 1 Ch at p. 288, 
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and Axtens Ltd.” holding that the contract was between the com- 
pany and the members, and that on a members’ inter se basis “ the 
Court would not enforce the covenant in most cases.” Conversely 
Stirling J. expressly held in Baring-Gould v. Sharpington Combined 
Pick and Shovel Syndicate* that section 20 did not create a con- 
tract between the company and the members, thus contradicting 
his widely quoted dictum in Wood v. Odessa Waterworks.” 
Interestingly the Law Lords appear never to have deviated from the 
view that the company was a party to the statutory contract." 
The dispute raged only in the courts below. 

This conflict came before Astbury J., in an acute form, in 

Hickman v. Kent or Romney Marsh Sheepbreeders Association.** 
There the Association applied by summons to have the plaintiff's 
case taken out of court and transferred to an arbitrator, arguing 
that a provision in the articles referring the dispute to arbitration 
was elevated by section 20 into a written agreement to submit to 
arbitration signed by the parties, within the Arbitration Act 1889. 
According to the law reporter, Hickman’s counsel pressed Astbury 
J. to hold that section 20 did not create a contract between the 
company and the members, relying on dicta to that effect in Eley v. 
Positive Government Life Ass. Co., Pritchard's case,” Melhado 
v. Porto Alegre Railway Co., and Browne v. La Trinidad.” If 
the Association was to succeed, Astbury J. had to avoid that line 
of authority. He escaped from it, and purported to reconcile the 
conflict, in the following passage: 
“first, no article can constitute a contract between the 
company and a third person; secondly, no right merely purport- 
ing to be given by an article to a person, whether a member 
or not, in a capacity other than that of a member, as, for 
instance, .as solicitor, promoter, director, can be enforced 
against the company; and thirdly, articles regulating the rights 
and obligations of the members generally as such do create 
rights and obligations between them and the company 
respectively.” “ i 


This analysis has received widespread support.“ The key feature 
of it is that the court reconciled the judicial conflict over the 





31 [1909] 1 Ch. at p. 318. 
33 67 L.J. Ch. at p. 623. 
p. 


i 


Supra. 
ae Supra at pp. 13 and 15, per Lindley and Cotton L.JJ. reapecttvely. 


40 Supra at p. 900, 
41 Pennington, op. cit, pp. 56-58; Gower, op. cH. pp. 317-38 (with misgtvings); 
Palmers Company Law (21st od), pp- 109-111; Beattie v. E. and F. Becttle Ltd. 


(supra). 
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question of the parties to the contract by reference to the terms of 
the contract. Ever since Hickman's case, many have taken it as 
(too) settled that “ outsider ” capacities cannot be enforced under 
section 20, and that the cases of Eley v. Positive Government Life 
Ass. Co., Melhado v. Porto Alegre Railway Co., and Browne vV. 
La Trinidad exemplify the categories of solicitor, promoter and 
director referred to by the court. 

What neither Astbury J., nor those who accept his judgment 
have done is to explain how his second and third propositions 
comply with section 20, which unequivocally states that the con- 
tract applies to “ all the provisions of the memorandum and of the 
articles.” Gower, for example, says that the subsection “‘ no longer 
means what it says.”’“ No one, it seems, is prepared to go along 
with Lord Wedderburn, who, in his article in the Cambridge Law 
Journal,” argues that the subsection means what it says, and that 
Astbury J. was precluded by the decision in Quin and Axtens Ltd. 
v. Salmon“ from holding that certain articles fall outside the 
contract. Gower feels that Lord Wedderburn’s view involves 
“ disregarding innumerable weighty dicta and overruling a number 
of leading cases,” and in his footnote to that, “notably Eley’s 
case and Beattie v. E. and F. Beattie Ltd.” ** It is submitted that, 
for the reasons given below, Prof. Wedderburn’s view is the better 
one, and does not in fact require that any case be overruled (other 
than, of course, the Hickman analysis of the earlier cases). It is to 
` be noted at the outset that the means adopted in Hickman to 
achieve reconciliation, namely that ‘‘ outsider”’-capacity articles 
are beyond section 20, were dangerous, since the court was attempt- 
ing to extract from the cases a principle which is not explicity 
(or even implicitly) contained in the judgments. 


Have any “ OUTSIOER -RIGHT ARTICLES EVER BEEN ENFORCED? 


It cannot be disputed that, in Quin and Axtens Ltd. v. Salmon, 
Salmon’s power to veto the proposal to dispose of certain assets was 
vested in him qua managing director (and, consequently, was over- 
laid with a-fiduciary duty, which would not have been the case if 
the power had been vested in him as a shareholder). This instance 
of the enforcement of an article affecting a member in a directorial 
capacity under section 20 does not stand alone. In Imperial Hydro- 
pathic v. Hampson * the company wished to dispense with Hamp- 
son’s services as director before his period: of office under the 
articles had expired. Jessel M.R., Cotton and Bowen L.JJ. expressly 

43 Gower, op. cif. p. 320. Prentice (1980), Company Lawyer 179 makes a vallant 
attempt to oxpiain, ee ee ee eee 
a member, but that a member cannot invoke all the articles against the company. 

43 [1957] CL.J. pp. 210-215, “Shareholders Rights and the Rulo in Foss V. 
Horbotile” 

44 [1909] A.C, 442. 

45 Gower, Pe ett, p. 319, 

46 23 CLD. 1 
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used the section 20 contract to enforce Hampson’s right to remain 
in office.*’ Earlier, Jesse] M.R. had employed it in granting Pulbrook 
an injunction to prevent the Richmond Consolidated Mining Co., ` 
from excluding him from acting as a director.“ The reasoning in 
Pulbrook’s case was applied in 1957 in Hayes v. Bristol Plant. 
Hire Ltd.” An carly example of the use of section 20 to enforce 
a director’s service contract is Orton v. Cleveland Fire Brick.” 
The most recent, perhaps, is the judgment of Plowman J. in Re 
Richmond Gate Property Co. Lid.* Although generally the courts 
have treated directors’ service contracts as being separately made, 
but incorporating the articles,** they have not held such contracts 
cannot be constituted by the articles, and in so far as there are 
cases in which the contract was constituted by section 20, they must 
be taken as weighing in the balance against the correctness of 
Astbury J.’s analysis. 

In this context one should consider the following passage in 
Goldberg’s article in the Modern Law Review.” 


“In Re Dale and Plant Ltd. the company’s articles appointed 
the plaintiff its secretary for five years. Before those years had 
elapsed the company was wound up. The plaintiff was a 

` member of the company and lodged a proof in the winding-up 
for damages for breach of the contract included in the articles. 
Thus the only issue was whether or not the plaintiff was 
entitled to enforce the outsider-right bestowed on him by the 
articles to be the company’s secretary for a specific period. 
That issue could not be incidental to any question of the 
company’s secretarial work being carried out by the appropriate 
organ of the company, because the company has ceased to 
exist. The proof was disallowed.” 


In fact, the company’s articles did not appoint the plaintiff as 
secretary. Article 100 of the company’s article required the board 
to appoint him on the terms of a preincorporation contract."* The 
board merely confirmed the preincorporation agreement, which 
forced a reluctant Kay J. to hold that since confirmation did not 
make a fresh contract, the secretary did not have a five-year term. 
This omission of the relevant article is crucial, because there is a 





41 Ibid. pp. 7, 10 and 13. 

48 Pulbrook v. Richmond Consolidated Mining Co., 9 Ch.D. 610. 

49 [1957] 1 All E.R. 685. 

ze 3 HL and C. 868. This caso was regarded as bad law by Wright J., arguendo, 
in ex p. Kemp (1890) 3 Ch. 690 701, but without reasons. The least likely ground, 
however, is that the article affected the member qua director. Prior to Kemp 
directors’ tenuro of office had been onfdrced through s, 20. 

51 [1965] 1 W.L.R. 335. 

53 e.g. Isaac's Case (1892) 2 Ch. 158; ex p. Beckwith [1898] 1 Ch. 324; Nelson 
v. James Nelson and Son Ltd. [1914] 2 K.B. 770; Southern Foundries v. Shirlaw 
{4940] A.C, 701. The articles can be incorporated into a separate contract either 
by virtue of their being acted upon or through part-performance. 

53 (1972) 35 MLR. at p. 367. 

54 (1889) 61 L.T. 206. 

s5 Ibid. p. 207. 
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second case Re Dale and Plant Ltd.** (also decided by Kay J.), in 
which a director proved for damages for breach of a ten-year service 
contract. The second case was (mutatis mutandis) exactly that 
described by Goldberg, and the proof was allowed. Article 100, 
which ultimately defeated the secretary, had no application to the 
director. 

Apart from the articles affecting directors discussed above, there 
is an interesting group of cases in which the courts used the statu- 
tory contract to enforce articles against shareholders which obliged 
them to become lenders, sureties for the company, and insurers.*" 
The shareholders argued that since the articles required them to 
contribute more than the nominal value of their shares, they 
contravened the limitation clause in the memorandum. It was 
precisely, and only, because the various articles affected them 
otherwise than in their capacity as shareholders that the court was 
able to uphold them through section 20. 

Thus it appears that prior to 1915, when Hickman’s case was 
decided, a significant number of rights and obligations under the ’ 
articles which did not affect a member qua member had been 
enforced under section 20. Furthermore, in Eley’s case, which is 
almost invariably explained as deciding that the article there 
affected Eley as a solicitor and was, therefore, outside the limits 
of the statute, both Amphlett B., at first instance, and Lord Cairns, 
in the Court of Appeal (with whom Lord Coleridge C.J. and 
Mellish L.J. concurred) expressly stated that the article was binding 
as between the parties to the statutory contract.** 

It has already been pointed out that the conflict in the nine- 
teenth century was over the question of the parties. If Astbury J. 
was seeking to reconcile that conflict, the “unenforceability of 
‘ outsider —capacities ” was, with-no disrespect, hardly the right 
argument to achieve it. For that proposition cannot explain why 
section 20 creates a contract between the company and the members 
in some cases, and only as between the members inter se in others. 
All it does is draw a line between those articles which are capable 
of being enforced under section 20, and those which are not, a 
line, moreover, which is forbidden by the unambiguous language 
of section 20 and the dicta of Amphlett B. and Lord Cairns in 
Eley’s case. 





5& 43 ChD. 255. 

ëT Peninsular Co. v. Flaming (1872) 27 L.T. 93, McKewan’s Case (1877) 37 L.T. 
201 and Lion Marine Ins. Co. V. Tucker, 12 Q.B.D. 176 respectively. 

s8 Supra at p. 28, per Amphlett B. At p. 90 Lord Cairns sald that the articles 
aro “an agreement infer socios and...it becomes a covenant between the parties 
to ft that they will employ the plaintif.” Prentice (1980) 1 -Company Lawyer 181 
asserts that “On [Lord Wedderburn’s] analysis ...each and every member could 
have forced the company to employ Mr. Eley. This ts evidently not the case...” 
On the contrary, this is the case, because Lord Cairns himself said so. It was only 
because sued in the wrong capacity that Lord Cairns did not have to consider 
public policy. 
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HAVE ANY “ SHAREHOLDER ”-RIGHET ARTICLES NOT BEEN ENFORCED? 


Perhaps the strongest and clearest decision of the Court of Appeal 
to the effect that the company is not a party to the statutory 
contract is Baring-Gould v. Sharpington Combined Pick and Shovel 
Syndicate.** The article in question defined the rights of a dissentient 
shareholder under a scheme of arrangement under sections 161- 
162 Companies Act 1862. This is clearly not a case of an 
“ outsider ’-right provision. In the leading judgment Lord Lindley 
said “... having regard to the decisions beginning with Eley v. 
Positive Government Life Ass. Co., I think it is clear that the 
company cannot sue a member, and a member cannot sue the 
company, upon the articles as if they were an agreement between 
the company on one side and the member on the other.” * The 
court held that section 20 could not be invoked by the company 
against the member. This was, I think, Lord Lindley’s last reported 
judgment on section 20. In this case he finally obtained, in 1899, 
an unequivocal decision of the Court of Appeal that the company 
was not a party to the statutory contract, thereby setting at peace 
an unruly and divided house of Chancery. Within 10 years the House 
of Lords (who had never favoured his view, as we have already 
seen) reversed his decision in Quin and Axtens Ltd. v. Salmon and 
held that the company was a party. 
The force of the decision in Baring-Gould appears to have com- 
pelled judges to seek means other than section 20 to give effect 
to shareholders’ rights under the articles. In fact there was an 
alternative to the statutory contract available. The main features 
of it appear in the defendants’ second contention in Hickman": 
when a person subscribes for shares in a company the process of 
application for, and allotment of, shares subject to the memorandum 
and articles is a contract in its own right. Taking this further, when 
the allottee disposes of his shares, the transferee takes such rights 
as his transferor had and acquires a new certificate which is also 
subject to the company’s constitution. Thus the memorandum 
and articles can be enforced. In Re Artizans Land and Mortgage 
Corporation," the question of shareholders’ rights to unclaimed 
dividends was in issue. The liquidator argued that the right to such 
dividend was lost through lapse of time, and as part of his case 
referred to Eley as a means of avoiding section 20 (and, more 
especially, the limitation period that goes with it). Bryne J. did not 
enforce the dividend rights under the statutory contract, but under 
the reasoning outlined immediately above,“ following a similar 
analysis of the position in the Irish Court of Appeal’s decision in 
Re Drogheda Steam Packet Co.“ It is, perhaps, this argument which 





s% [1899] 2 Ch, 80. 

60 Ibid. p, 89. 

#1 [1915] 1 Ch. at pp. 903-904. 

2 [1904] 73 L.J.Ch. 581. 

63 Ibid. at pp. 584-585, [1903] 1 LR. 512. 
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Lindley and Holker L.JJ. used in New London and Brazilian Bank 
v. Brocklebank ** to uphold the Company’s lien on its members’ 
shares (in contrast to the judgment of Jessel M.R. who invoked the 
statutory contract). 


i 
LorD WEDDERBURN’S VIEW 


Lord Wedderburn’s proposition is “ that a member can compel the 
company not to depart from the contract with him under the 
articles, even if that means indirectly the enforcement of ‘ outsider ’- 
rights vested cither in third parties or himself, so long as, but only 
so long as, he sues qua member and not qua ‘outsider.’ ” ** He 
bases this on Quin and Axtens Ltd. v. Salmon, where the House 
of Lords relied on section 20 to enforce an article giving Salmon, 
as managing director, certain powers of veto, in an action brought 
by Salmon representatively as a shareholder. The more important 
cases which might be thought to stand in opposition to Lord 
Wedderburn’s view are Eley’s case, Pritchard's case, Melhado v. 
Porto Alegre Railway Co., Browne v. La Trinidad (the original 
quartet explained away in Hickman’s case) and Beattie v. E. and 
F. Beattie Ltd. 

Taking Eley’s case first, the ratio of that case, it is submitted, is 
that Eley sued as the solicitor named in the defendant’s articles, 
and, consequently, the statutory contract was, as far as he was 
concerned, “res inter alios acta [he was] no party to it.” * Thus 
no conflict arises between this case and Salmon, since Salmon sued 
qua shareholder. 

In Pritchard's case the company’s articles contained provisions 
authorising the company to purchase a mine (subject to conditions), 
in consideration of an allotment of fully paid shares and a payment 
of cash. Shares were allotted to the vendor although the conditions 
in the articles had not been fulfilled. No memorandum of the con- 
tract of allotment was filed with the Registrar of Companies." 
Pritchard acquired some of these shares which, subsequently, the 
liquidator sought to treat as unpaid. He argued that the articles, 
registered with the Registrar, constituted, under section 20, a 
written memorandum of the original allotment contract filed with 
the registrar. This submission failed on two grounds: first, that 
since the conditions for the sale of the mine and the allotment had 
not been fulfilled, Pritchard’s shares had not been allotted pursuant 


$5 21 CLD. 302, 307-308. 

€s [1957] C.L.J. at pp. 212-213. 

$T Supra at p. 90, per Lord Cairns. The court made no secret of its dislike of 
Eley’s employment article, It was described as “ improvident,” “ prejudicial to the 
company” and potentially e Nei fbt that i might be 


s8 This was a requirement of the Companies Act 1867, s. 25. Non-compliance with 
fhe section rendered the allotment valid, but wholly unpaid. j 


‘536 THE MODERN LAW REVIEW [Vol 44 


to the relevant article **; and secondly, that the article in question 
was directory only," therefore there was no duty in the article, for 
the breach of which any action could be maintained under section 
20. No reference to “ outsider ”-rights appears in the law report, 
an omission made significant by the fact that an article substanti- 
ally the same as that in Pritchard’s case, but mandatory in form, 
was held binding by Malins V.-C. in Re Appletreewick Lead 
Mining Co." 

The decision in Melhado v. Porto Alegre Railway Co. is sub- 
stantially similar to that in Eley’s case, in that Melhado sued as 
the promoter named in the articles, not as shareholder, and as 
such, was not a, party to the statutory contract. An additional 
ground advanced by the court was that the article allowing the 
company to pay promotion expenses to Melhado was merely 
directory.” 

In Browne v. La Trinidad the plaintiff claimed, inter alia, that 
his tenure of office as director under the articles could not be 
shortened by the company. The Court of Appeal decided that on 
the true construction of the articles he was removable by a 
majority of the members. Browne had argued unsuccessfully that 
he had a contract with the company under section 20. The only 
cases cited to the court were Eley and Imperial Hydropathic,"™ in 
both of which the Court of Appeal had held that the contract under 
section 20 was on a members inter se basis." Thus dicta to the 
same effect in Browne v. La Trinidad were only to be expected.”* 
Following this, one should not attach the wrong significance to 
Lindley L.J.’s obiter dictum that, as regards Browne, “ it would 
be remarkable that, upon the shares being allotted to him, a 
contract between him and the company, as to a matter not con- 
nected with the holding of shares, should arise.” For Lindley 
L.J. would not have found it “ remarkable ” that Browne might, 
by virtue of section 20, have had an agreement with his fellow 
members that he should not be dismissed; nor would Cotton L.J., 
because it was precisely such an agreement which the court enforced 
in Imperial Hydropathic, a decision to which Cotton L.J. was a 


party. 





11 (1874) LR. 18 Eq. 95, treating the company as a party under s. 20. 
505 and 506, (Note the pre-incorporation contract aspect). 


™4 Eley, supra at p. 90; Browns at pp. 13-14, and 15. 
is in fact, as simple as this, because in Imperial Hydropathic 
the court did not go as far as to say that the contract was only between the members 
onl: 


adding 
Imperial! Hydropathic. Jessel M.R. would not, ft is 
tnclude “only” in his decision, since he applied s. 20 as between the company 
and the members (e.g. Pender v. Lushington (1877) 6 Ch.D. 70 and McKewan’s Case 


(supra). 
1 37 Ch.D. 1, 14-15. 
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Thus it is plain that none of the four cases discussed so far is 
authority for the proposition that “ outsider ” rights are unenforce- 
able under section 20. It also emerges that the actual reasonings 
of the various judgments are perfectly consistent with the idea 
that such rights can be enforced, and in this sense do not conflict 
with Quin and Axtens Ltd. v. Salmon. It is only when the reason- 
ing imputed to them by Hickman’s case is taken into account that 
the conflict arises. In this context particular attention should be 
paid to Imperial Hydropathic v. Hampson." It is submitted that 
the treatment of this case in Hickman may, perhaps, be more 
crucial than has been realised. Counsel for the Sheepbreeders’ 
Association cited it as authority for the proposition that the 
“articles constitute a contract between a company and its members 
in respect of their ordinary rights as members.” "° Astbury J., 
accepting this, quoted Bowen L.J.’s judgment," but omitted to 
refer to the majority judgments, which enforced Hampson’s tenure 
of office as'director under section 20 as a contract between the 
members inter se. Here the weakness of the Hickman analysis 
becomes evident. This is perhaps best demonstrated in a series of 
propositions. 

' (1) Given that the article in Browne contains an “ outsider ”- 
right, Astbury J. can only arrive at the conclusion that it is 
therefore unenforceable, by waving aside Imperial Hydropathic 
(which he cannot do), since the article in the latter case contains 
a species of right indistinguishable from that in Browne, which 
the court had actually held to be within section 20. 

(2) If, in Hickman, the court felt that Imperial Hydropathic was 
Tightly decided, then it follows that Browne cannot be explained 
away as a case of an unenforceable “ outsider ”-right. 

(3) If Astbury J. followed Imperial Hydropathic under the 
minority judgment of Bowen L.J., he thereby treats a “ direc- 
torial” right under the articles as enforceable as between the 
company and the members under section 20. The effect of this is 
to make the actual judgments in Browne inconsistent with those 
in Imperial Hydropathic: but it is beyond question that the court 
in Browne applied the decision in Imperial Hydropathic. 

(4) Difficulties only arise if the actual judgments in Browne and 
Imperial Hydropathic are ignored, and the Hickman explanation is 
inserted in their place before reaching the results of the two cases. 

Thus the submission here is that the proposition that some 
articles fall outside section 20, which was entirely novel in 1915," 
raised a different set of potential conflicts. It is in the light of this 
that Beattie v. E. and F. Beattie Ltd.* should be considered. The 

Ts 23 ChD. 1. : 79 Supra at p. 888. 

t° Ibid. at p. 897. In Imperial Hydropathic Jemel M.R. and Cotton L.J. applied 
tho section on a members inter se basis (supra, at pp. 7 and 10). 

; #1 Sealy, Cases and Materials in Company Law (ist ed.), at p. 190 makes this 


t, discussing the argument in Eley’s Case. 
a3 [1938] Ch. 708. 
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question there was whether or not an arbitration clause in the 
articles was enforceable under section 20, when the dispute between 
the company and a member related to the latter’s conduct as a 
director. So the potential conflict between the “ outsider ”-right 
rule and Quin and Axtens Lid. v. Salmon, became an actual one 
before the Court of Appeal. The court held that, on its true con- 
struction, the article did not refer to the kind of dispute in which 
the parties were involved, consequently section 20 could not be 
invoked." The case therefore is, on this basis, reconcilable with 
Salmon. 

Nevertheless, Lord Greene M.R. accepted the judgment in 
Hickman, and sought to avoid any conflict between it and Salmon 
by treating the latter as a case of a “shareholder ”-right and not 
an “ outsider ”-right.*4 This however creates a further difficulty. If 
all the members were affected qua members in enforcing Salmon’s 
power of veto, were they not equally so affected in enforcing 
Browne’s tenure of office, and, if so, why not similarly with regard to 
Eley’s performance of his company’s legal work? The logic of Lord 
Greene’s explanation of Salmon is that the members do have a 
right to have all the articles observed. As Lord Wedderburn points 
out,*® Lord Greene expressly recognised this logic in his judgment."* 
Moreover this has been recognised before and after Hickman. In 
cases where the courts have been faced with breaches of the 
articles relating to the quorum at board meetings,"’ the manner in 
which directors carry on the company’s business,** and participation 
by directors at board mectings,** the judges have stressed that it is 
the shareholders’ interest in the observance of such articles which 
is uppermost in their minds. At this point the Beattie judgment is 
at variance, rather than in consonance, with Hickman, leaving the 
latter standing in complete isolation. 

The full scale of the difficulties created by Hickman become 
apparent in Rayfield v. Hands.” There Vaisey J. enforced, under 
section 20, an article which required the directors to buy the shares 
of any member who wanted to sell them. The plaintiff's road to 





63 Ibid. at p. 721. 

Ibid. at pp. 713-714, arguando. 

as [1957] CLJ. at p. 213. 

ss “Tet mo assume that this article on its trus constructlon entitles any member 


of the company to say to the company, it is in dispute with a director: ‘ You, 
by 


(Wilmer L.J.) approving 
Bemford (at first instance) [1968] 2 AI E.R. 656, 659-660, per Plowman J. 

89 For an early {lustration se G.W.R. v. Rushout (1852) 19 L.T(OS) 281, 283, 
per Parker V.-C, 
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success took him through the dubious case of Leicester Club and 
Racecourse Co.,™ on to Carlill v. Carbolic Smokeball Co." and 
Clarke v. Dunraven," thence to section 56 Law of Property Act 1925 
and Drive Yourself Hire Co. (London) Ltd. v. Strutt, continuing 
via partnership analogies to judgment. Two valuable notes on this 
case by Professor Gower ** show just how essential this epic tour 
was (as a result of Hickman’s case). The real complaint is not that 
the route taken was too tortuous, but the fact that it had to be 
taken. One has only to compare the contortions here with the 
judgment in Borland’s Trustee v. Steel Bros.** to understand the 
real transformation wrought by Hickman. 


CONCLUSIONS 


It is respectfully submitted that the proposition that “ outsider ”- 
rights in the articles are beyond the scope of section 20 is wrong, 
since it is flatly contrary to all those cases where such rights have 
actually been enforced. The interpretation of Eley, Pritchard and 
Browne which underwrites it becomes untenable when the dicta 
to the contrary in Eley’s case are taken into account, when Pritchard 
is set alongside Re Appletreewick Lead Mining, and Browne 1s 
taken with Imperial Hydropathic. Cases not examined in Hickman 
reveal that judges enforced “ outsider ”-right articles and refused 
to enforce “shareholder ”-right articles solely according to their 
views as to who the parties were, and not by reference to the 
subject-matter of those articles. It did not occur to the courts that 
“all” in section 20 might mean “not all.” Furthermore, the 
proposition has had a mischievous effect upon the law, in that it 
does damage to the clear wording of an Act of Parliament, and 
sets a large group of cases (headed by Quin and Axtens Ltd. ~v. 
Salmon) in apparent opposition to another group (Eley et al.), 
whose reported rationes are perfectly reconcilable. It requires the 
Eley line of cases to be treated as authority for a proposition which 
was not even pleaded, and credits Astbury J. with seemingly over- 
tuling Imperial Hydropathic v. Hampson and many other cases. 
This last point’ should give greater cause for alarm than the fact 
that the House of Lords in Salmon finally settled the controversy 
whether section 20 could create a contract between the company 
and the members. Last it overrules the dicta that “ outsider "-rights 
are enforceable in the very case which is now treated as the leading 
authority for holding that they are not, i.e. Eley. 

The right approach to section 20, surely is that taken by Jessel 
M.R. in McKewan’s case. “It is,” he said, “no part of the duty 
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of Courts of Justice, as I understand their duty, to be astute in 
finding reasons for avoiding men’s contracts which are otherwise 
reasonable. On the contrary, it is their duty, by all fair means, to 
endeavour to support those contracts; and unless I found, in plain 
and distinct terms, some statutory prohibition to a reasonable 
arrangement, I certainly should not think for one moment of 
avoiding the contract.” "! Bearing in mind that Jessel M.R. was 
discussing the terms of the statutory contract, it has to be admitted 
that far from thero being a statutory prohibition against the 
inclusion of certain articles, there is, in fact, in section 20, a 
statutory prohibition against the exclusion of any of them.” In 
the end the dangers attached to the chosen method of reconciliation 
in Hickman, were overwhelming. There is simply too much 
authority against the possibility that ‘‘ outsider ”-right articles are 
incapable of enforcement. Even if we may, on occasion, be com- 
pelled to accept that Parliament does not mean what it says, how 
can we, in the face of clear wording, adopt a novel canon of 
statutory interpretation that the statute does not mean what it 
says? 
RoGER GREGORY * 





*T Supra, at p. 203. 
®8 Unless an article is contrary to public policy or ultra vires (sec Eley’s Case) 
or contrary to the requirements of a statute (Busgood v. Henderson’s Transvaal 


support for his views, my indebtedness to Lord Wedderburn has been ill repaid. 

Opponents of the propositions advanced in this article (who are, no doubt, legion) 

should not seek to make Lord Wedderburn vicarloualy liable for them. To answer 
to answer for someone else is quite another. 


CONSTITUTIONAL PROTECTION AND THE 
EUROPEAN CONVENTION ON HUMAN RIGHTS— 
AN IRISH JOKE? 


THE PUNCHLINE 


Ir may be gratifying to some that Ms. Anne Staines was able to 
conclude that “the Irish Constitution guarantees to protect the 
individual’s liberty against unfair restrictions by trade unions in 
a closed shop situation.” * No doubt individual liberties may be 
threatened in a closed shop situation and as lawyers, we should 
be anxious to minimise the possibility of such violations arising. 
However, before the approach of the Irish judiciary to the concept 
of freedom of association is enthusiastically espoused by our British 
colleagues it is submitted that it is only fair that the opposite side 
of the coin be shown to readers of this journal. 

The state of industrial relations in the Republic has given rise 
to grave concern for some years now. In particular the almost annual 
strikes in such public sectors as the postal and telephone, transport 
and electricity services have tended to make Ireland a laughing 
stock among certain junior diplomats stationed in the country. 
More significantly, a Commission on Industrial Relations has 
recently concluded a three-year investigation into the state of Irish 
industrial relations and has apparently? made a number of recom- 
mendations which are likely to prove very controversial if and 
when they are adopted by the Government. Among the many 
proposals attributed to the Report are recommendations that inter- 
union disputes and unofficial action be removed from the scope 
of the Trade Disputes Act 1906. 

It is in connection with these two problems of inter-union dis- 
putes and unofficial action that the wisdom of the Irish judiciary 
may be called into question. 


INTER-UNION DISPUTES 


The problem of multiplicity of unions and attendant inter-union 
disputes has been a thorn in the side of the Irish trade union 
movement for a considerable period of time now, and on occasion 
has even attracted the attention of the nation, as in the Ferenka 
dispute in 1978, when an inter-union wrangle over poaching of 
members contributed to the loss of 1,400 jobs. In 1975, Johannes 
Schregle, an expert from the I.L.O., submitted a memorandum on 


1 “ Constttutlona!l Protection and the European Convention on Human Rights— 
An Irish Joke? ” (1981) 44 MLL.R. 149, 165, 
2 As the Commission Report has not yet been published, the present author has 
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this issue to the Irish Congress of Trade Unions in which he put 

forward various suggestions which the trade union movement itself 

might adopt in order to resolve this difficulty, and indeed the Irish 

equivalent of the Bridlington Agreement is couched in very broad 

terms in order to minimise the number of inter-union disputes. 

Clause 47 (d) of the Constitution of the LC.T.U. provides that: 
“Where any grade, group or category of workers, or the 
workers in any establishment, form a negotiating unit and 
their wages or conditions of work are determined by negotia- 
tions conducted by a single union of which the majority, or a 
substantial proportion of the workers concerned are members, 
no other union shall organise or enrol as members any workers 
within that negotiating unit (that is workers within that grade, 
group, category or establishment) save only with the consent 
ofthe union concerned.” 


The Oireachtas has also attempted to tackle the problem of 
multiplicity of unions. All post-Independence trade union legislation 
in Ireland, with one exception,’ is designed to reduce the number 
of unions operating in the Republic. However an early decision of 
the Irish Supreme Court—N.U.R. v. Sullivan *—seriously restricts 
the powers of the Oireachtas in this area. This case turned on the 
constitutionality of Part II of the Trade Union Act 1941, which 
established a Trade Union Tribunal with power to confer sole 
negotiating rights on a specified union or unions in relation to 

icular categories of workers. In the High Court, Gavan Duffy J. 
held that this legislation came within the proviso in Article 40 (6) 
(1) (iii) to the constitutional guarantee of freedom of association, 
which provided that ‘“‘Laws...may be enacted for the regulation 
and control in the public interest of the exercise of the foregoing 
right.” In the opinion of the learned judge, the power to regulate 
included the power to veto. This decision, however, was overruled 
on appeal to the Supreme Court, where it was held that the regula- 
tory powers conferred on the Government by Article 40 (6) (1) Gii) 
did not include a power to veto the exercise of freedom of assoc- 
iation, and that consequently Part IA of the 1941 Act was un- 
constitutional. It is submitted that this decision is crude and 

‘unsophisticated, in so far as it lacks a careful analysis of the 
concept of “regulation,” and it has been suggested that it may be 
overruled in the future.” 

For the moment, however, it must be noted that the decision 
virtually emasculates the ability of the Government to assist tho 
trade union movement in tackling the problem of multiplicity of 
unions. Subsequent trade union legislation* in this area has 





3 The Trade Union Act 1935, which amended s. 7 of the Trade Union Act 1871 
go as to permit unions to hold more than one acre of land. 
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attempted to deal with this problem indirectly, by discouraging 
the formation of new unions and by encouraging the amalgamation 
of existing unions, but the effect of such legislation has been 

Judicial decisions on attempts by trade unions to enforce closed 
shops further exacerbate this problem, and chief of these is 
Educational Company of Ireland v. Fitzpatrick.’ The facts and 
judgments in this case have been more than adequately dealt with 
by Ms. Staines * and it is merely intended here to examine possible 
flaws in this decision. In a nutshell, the Irish High Court and 
Supreme Court held, in this case, that Article 40 (6) (1) (iit), which 
expressly protects the right of citizens to form associations and 
unions, also impliedly protects the right of citizens not to join 
associations and unions. A major theoretical criticism of this 
decision is that it is difficult to see how the corollary of a collective 
right (viz. the right to form associations) can be an individual 
Tight (viz. the right not to join associations). The right to form an 
association and the right to join an association are two distinct 
rights, and one would have imagined that the converse of the right 
to form would be the right not to form. This point is given added 
weight when it is realised that the Irish Constitution does not 
protect the right of a citizen to join associations save where member- 
ship of an association is necessary in order to vindicate his con- 
stitutional right to work.* Yet if one applied the type of converse 
reasoning adopted by the Supreme Court in the Fitzpatrick decision, 
to the actual outcome of that case, then surely Irish citizens would 
have a right to join a union, or could this be an Irish joke? 

Two further minor criticisms can be levelled at the leading judg- 
ment of Kingsmill Moore J. First, the learned judge supported his 
conclusions by stating that Article 40 (6) (1) (i), which guarantees 
freedom of expression, necessarily included the right not to be 
forced to join a union or association professing, forwarding and 
requiring its members to subscribe to opinions to which they are 
opposed. Consequently citizens had the right not to join trade 
unions. It is respectfully submitted, however, that adequate safe- 
guards already existed to protect union members’ right to freedom 
of expression in section 3 of the Trade Union Act 1913 which 
deals with the application of union funds for political purposes. 

Secondly, Kingsmill Moore J. opined that the Jaw could not 
restrain certain forms of pressure designed to prevent a citizen 
from exercising his constitutional rights, for instance, social ostra- 
cism or economic interests, motivated by legitimate interests. It is 
submitted, however, that this gap in the armour designed to protect 
constitutional rights is difficult to justify. Constitutional rights of 
the citizen are valid not only as against the legislature but as 

T (1961) LR. 345. 


® (1981) 44 M.L.R. 149, 161-163 
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against every other citizen and legal person,’* and it is felt that 
the self-imposed limitation on the Fitzpatrick decision is logically 
indefensible. 

In summarising this point, it can be seen that one serious side 
effect of the judiciary’s efforts to vindicate the constitutional rights 
of the individual has been to impede seriously the attempts of the 
government and the trade union movement to tackle the problem 
of multiplicity of unions. 


UNOFFICIAL DISPUTES 


In view of the emphatic denunciations by members of the Irish 
Supreme Court in Gouldings Chemicals Ltd. v.' Bolger! of tho 
legal protection afforded to unofficial picketing,’ it is not a little 
ironic that part of the blame at least for the existence of the 
problem of unofficial disputes can be attributed to the judiciary 
itself. It is not within the scope of this brief note to embark on a 
detailed analysis of the causes of unofficial disputes in Ireland, 
but it is submitted that one of the contributory factors is the weak 
position of union authorities vis-à-vis union members."* This is due 
largely to the fact that in the absence of closed shop arrangements, 
union executives arguably have no effective sanctions to back up 
disciplinary proceedings against dissident members. Therefore, it 
can be argued that judicial decisions on freedom of association have 
contributed indirectly to the exacerbation of the problem of 
unofficial disputes in Ireland. 

It may be, of course, that vindication of individual rights must 
be paid for at a price, but at least we should be aware of the price 
involved. 


RECENT JUDICIAL DEVELOPMENTS 


Finally it should be noted that recent judicial decisions in Ireland 
indicate a more balanced approach on the part of Irish judges to 
the question of individual and collective interests in trade union 
law. 

In the first place it would appear that closed shop arrangements 
imposed on workers taking up employment with a particular 
employer for the first time may not violate the constitutional 
guarantee of freedom of association. In the case of Becton 
Dickinson & Co. Lid. v. Lee,'* both Walsh and Henchy JJ. were 


T» See statements by Walsh J. to the effect that the constitutional rights must be 
protected Ce Om, iD de Burca Y Atn Oer. BTO TR, 33. T2. Though 
cf. the decision of tho majority of the Supreme Court in Shaw v. D.P.P., Supreme 
Court, unreported, December 17, 1980. See also J. P. Casey, “ Freedom of Asso- 
ciation in Labour Law ” (1972) 21 LC.L.Q. 699, 704-706. 

11 i pone 

further discussion on this point see A. Keer “ In contemplation or further- 
er ane dispute ” (1979-1980) D.U.L.J, 59, 77 et seq. 

13 See, e.g. the editorial comments on the recent petro! tanker drivers’ dispute, 
in the Sunday Tnbune, March 8, 1981. : 

14 (1973) LR. 1. 
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prepared to accept that such closed shops were constitutionally 
acceptable, though it must be pointed out that the remarks of the, 
former on this issue are obiter while those of the latter are given in 
the course of a dissenting judgment.” 

Secondly, the High Court has recently upheld the rigbt of 
employers and unions to enter into arrangements whereby certain 
designated unions would have exclusive negotiating rights in respect 
of specified categories of workers.?* 

In so far as both decisions tend to prefer the rights of the collec- 
tive units in industrial relations to those of the individual, it may 
be suggested that Irish judges are beginning to realise the necessity 
of restoring a proper balance between the rights of trade unions as 
collectivo entities and the rights of trade union members as 
individuals. ; 

CONCLUSION 

It is undoubtedly true, as Ms. Staines has written, that “the 
protection afforded to individuals under the Irish Constitution in 
this context [of freedom of association] is manifestly greater than 
that afforded under English law.” >” It is submitted, however, that 
in the past, Irish judges have tended to overemphasise the rights 
of individual workers in relation to freedom of association without 
properly considering the consequences of such an approach on 
industrial relations generally. It is further opined that one such’ 
consequence has been to weaken the ability of the Government 
and the trade union movement to tackle the problem of unofficial 
and inter-union disputes. Therefore while one would have a certain 
sympathy with the views advanced by Ms. Staines, it is felt that an 
unqualified adoption of Irish law on freedom of association might 
not be a very wise course for British lawyers to pursue. 


GERRY WHYTE * 
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. An B Bord Uchtala [1980] LR. 32, Walsh J. said, how- 
Tt that waiver of rights induced by “ poverty or otber 
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of employment requiring a new employee to join a 
specified union is constitutionally valid, notwithstanding the statements of Walsh and 
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LEGISLATION 


DISCRETION, SOCIAL SECURITY AND COMPUTERS 


To note the Social Security Acts of 1980 nearly one year after they 
became operative may seem at first to belie the title of this Review. 
But the new legislation does more than amend the substantive law 
of supplementary benefits +; it introduces a major restructuring of 
the scheme, undertaken by the Department of Health and Social 
Security partly in response to consistent criticism of the previous 
scheme from pressure groups and welfare lawyers. The aim of this 
note is to evaluate this new scheme; that the evaluation after nearly 
a year can still only be tentative is in itself a criticism. 

Criticism of the previous supplementary benefits scheme, estab- 
lished by the Supplementary Benefit Act 1966 (originally the 
Ministry of Social Security Act 1966) and consolidated in later 
Acts of which the most important was the Supplementary Benefit 
Act 1976, emanated from three main sources. Academic lawyers, 
preoccupied during the 1970s with the notion of discretionary 
power, concentrated their attention on the amount of discretion 
vested by the previous legislation in the DHSS and its officials 
particularly in the area of “exceptional circumstances” and “ ex- 
ceptional needs” payments.” The view of discretionary power as a 
“problem,” * led’ predictably to a school of thought that the 
discretions should be “structured” by the fashionable technique 
of, rule-making.‘ Welfare lawyers and pressure groups active in 
advising claimants also argued that discretion led to inconsistent 
awards being made in apparently similar cases, and to officers 
and tribunal members alike giving rein to their own personal 
prejudices in making awards and deciding appeals.’ An added 
complaint was that awards were only nominally discretionary 
because, in practice, the Department had fettered the discretion of 
benefit officers by issuing detailed but unpublished policy directives 
(familiarly known as the A and AX Codes). The status of these 
codes was indeterminate; were they binding or merely advisory? 
Were they strictly to be adhered to or could they be set aside? 
One main objective of the pressure groups was to secure publication 
of the codes in the form of rules which would give rise to welfare 





1 For the substantive changes seo Lustgarten, “ Social Security: the New Legisla- 
tion ” (I, I and DD) (1981) 131 Now LJ. 71, 95, 119. 
2 For some views, seo Justice, Discretion and Poverty (Adler and Bradley eds., 


Law and Discretion ” (1971) P.Q. 113. 

4 K. C. Davis, Discretionary Justice (1969) and Jowell “ The Legal Control of 
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Social Security Law” in an international colection of essays in memory of Sir 
Otto Kahn-Freund, published Munich (1980). 
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“rights.” This aim was reinforced by a test-case strategy to 
procure control by the High Court over the administration of 
the supplementary benefits scheme.* 

Another priority for the pressure groups was reform of the 
tribunal system, considered by those familiar with its operation to 
be of an unusually low standard.’ A research study commissioned 
by the DHSS from Professor Kathleen Bell * recommended improve- 
ments both in appointments and in training of chairmen and 
members. These recommendations were accepted by the DHSS, 
with the result that improvements in the tribunal system were 
taking place alongside the remodelling of the scheme. New appeals 
procedures were incorporated into the 1980 legislation. 

Parallel to the “unofficial” criticisms, came an “official” 
movement for reform largely inspired by the work of the Supple- 
mentary Benefits Commission, a Quango with an indeterminate 
brief to combine an independent consideration of policy with 
executive functions in respect of tribunals.* The SBC published 
annual reports and the DHSS also carried out a review which 
resulted in a discussion document.’* In its response, the SBC, 
perhaps unfortunately, recommended its own demise; the 1980 
legislation replaces the SBC by an advisory Committee directly 
responsible to the Minister. ™ 

Research conducted by the SBC and published in its Annual 
Reports showed that the discretionary areas of the scheme absorbed 
a high proportion of the total staff cost and generated the majority 
of appeals. So the DHSS had an interest in the elimination of 
discretion which was seemingly inefficient. In “ Social Assistance,” 
simplification of the system to provide a better but cheaper service 
and the replacement of discretion and secret instructions by an 
open, rule-based system were proposed. 

It is fair, then, to evaluate the new system by its success in 
securing openness and elimination of discretion; by its potential for 
greater efficiency; and by the likelihood of improvement in the 
appeals system. But one word of caution: the remodelling was 
designed by the DHSS to entail minimum expenditure in that gains 
in benefit to one class of claimant would necessarily entail losses 
to others. The SBC, on the other hand, constantly insisted that no 
a Se a, 
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real improvement could be effected unless large numbers of claim- 
ants could be entirely removed from the ambit of the scheme,” 
which could only be done by substantial outlay to improve the pur- 
chasing power of other welfare benefits. It is unfortunate that the 
new scheme with its benificent objective of administrative reform 
should be rushed through in a climate of financial stringency such 
that any reduction in the power to deal with urgent or exceptional 
cases is likely. to occasion hardship rather than to extend claimants’ 
rights or improve their financial position. This pressure on 
resources may be enough in itself to secure that the scheme operates 
in a way very different from that intended by its original designers. 

Existing legislation was not repealed by the Social Security Act 
1980 but merely amended and consolidated. This produces the 
curious result that the new Act is in fact an amended version of 
the Supplementary Benefits Act 1976, now contained in and 
printed as Part 2 of Schedule 2 to the Social Security Act 1980. 
Nothing is gained by this technique; there is really no alternative 
to wiping the slate clean and starting afresh. Surely an efficient 
computer retrieval system today makes this a practical possibility? 

A second complexity arises from the relationship between statute 
law and regulation. Detailed provisions cannot be contained in the 
parent statute, as this would necessitate amending legislation when- 
ever changes were introduced. The Act therefore contains as many 
as 26 powers to make regulations. At the time of writing, 20 or 
more sets of regulations have been made and laid before Parliament. 
We find, even before November 24, 1980, when the scheme became 
operative, two sets of amending regulations. To give an example 
of the sort of change which now requires parliamentary approval: 
electric irons were inadvertently missed from the list of items in 
respect of which a grant could be made under the Single Payments 
Regulations (S.I. 1980 No. 985) which replace the old discretionary 
exceptional n payments. So payments for an iron could be 
made only if a “serious risk to health or safety” was involved 
yntil the day when irons were added to the list by amending regu- 
lation.’* It is worth noting, too, that these Regulations frequently 
specify the actual amounts to be paid and, since the rate of inflation 
is declining slowly if at all, this practice itself will necessitate 
amending regulations from time to time. 

The sledgehammer nature of this procedure has important 
consequences for the relationship between discretion and rules. 
When M.P.s are trained to see amending regulations as an everyday 
occurrence, the importance which they attach to the text naturally 
declines. Administrators may then be tempted to misuse the pro- 
cedures by concealing changes which might prove controversial. 





18 Seo particularly Response, op. cit, pp. 34 and 36-40 and Cond. 8033 (1980), 
pp. 4-12. See also Lister, The No-Cost No-Benefit Review (1979) CPAG. 
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One example of this technique can be found in the present Regula- 
tions. The entitlement—or rather absence of entitlement—to benefit 
of strikers and their families crops up in unexpected places in 
various sets of Regulations. Sometimes the provisions are themselves 
unexpected: for example, regulation 6 (1) (b) of the Single Pay- 
ments Regulations does not refer only to the case of a claimant 
involved in a trade dispute but provides (emphasis mine) that “ no 
single payment shall be made where any member of the assess- 
ment unit” is involved in such a dispute. In general however, 
this approach makes it hard for a suspicious M.P. to see what 
strikers’ rights are and what changes, if any, have been introduced 
by the new law.’* A second temptation is to use the rulemaking 
process to nullify inconvenient judicial decisions.” One effect is 
that discretion has not been controlled, it has merely been trans- 
ferred from the bottom to the top of the departmental hierarchy, 
being vested now in those who promulgate or who draft regulations. 
But a graver danger is that parliamentary processes will themselves 
become debased. 

Another reason why these rules do not really change the nature 
of the administrative process is the amount of discretion which has 
been incorporated formally into the text of the Regulations. Every 
formula ever devised by a draftsman as a means of evading judicial 
control is to be found here. The terms “ reasonable,” ‘‘ necessary,” 
“ essential” and “in the opinion of ” are scattered throughout the 
Regulations. For example, regulation 8 (3) of the Requirements 
Regulations deals with the calculation of the claimant’s capital 
when the circumstances are exceptional, and the capital involved 
does not exceed £100; sub-paragraph (b) lists five cases which are 
to be considered exceptional but goes on to provide in sub-paragraph 
(b) (vi) for a further exception where (emphasis mine) “the 
claimant’s circumstances are analogous in one or more respects 
with those set out in the preceding heads of this sub-paragraph and, 
in the opinion of the benefit officer, it would be appropriate for 
this paragraph to apply.” This is precisely the sort of wide discretion 
which we thought was to be eliminated and replaced by “ rights.” 
But these “rights” depend to such an extent on the condition 
precedent of judgment and discretion that it is questionable whether 
they are “rights ” at all! 

Although the Regulations contain important discretionary ele- 
ments, the residual discretion to help in case of need is extremely 
limited. “ Urgent ” cases are strictly defined by the Urgent Payments 
Regulations (S.I. 1980 No. 1642) and the only residual provision 


1s “ Assesment Unit” (a plece of newspeak of which DHSS draftsmen are said 
to por proui. ee ee 
claimant and any partner or dependent of the claimant.” 
16 See for further elucidation Partington, ‘‘ Unemployment, Industrial Conflict 
and Social Security ” (1980) LL.J. 243. 
ioe ee Review: the Atkinson Case and its Aftermath” 
P.L, 59. 
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is contained in regulation 30 of the Single Payments Regulations. 
The criteria are (i) that the claimant must be “someone who is 
entitled to a pension or allowance ”; (ii) that he must cither fail 
to satisfy the conditions for payment or claim to have a need for 
which no provision has been made; and (iii) that the payment is 
“the only means by which serious damage or serious risk to the 
heakh or safety of any member of the assessment unit may be 
prevented.” At the outset, this definition exemplifies the generally 
poor standard of draftsmanship. For the purpose ‘of the Require- 
ments Regulations, “ claimant ” has been given its natural meaning 
of “a claimant for supplementary benefit.” But regulation 4 of the 
Single Payments Regulations defines the term to mean someone 
who is at the date of his claim entitled, or would at the date of his 
claim have been entitled, to a pension or allowance. By the time 
he reached regulation 30, the draftsman had apparently forgotten 
this technicality and included the tautologous phrase “who is 
entitled,” thereby introducing two ambiguities: () at what date 
must the claimant be entitled? and (ii) was the intention to exclude 
the class of claimants who would have been entitled but never 
claimed? Is the narrowing deliberate or inadvertent? Clashing 
definitions are common throughout the Regulations: ‘student ” is ' 
another word which is differently defined in different places.** 

To illustrate the complex interplay of the rules, take the 
hypothetical case of a single young man who has been receiving 
` SB for several months, who moves from a bed-sitter into an 
unfurnished flat and claims a single payment for essential furnish- 
ings. Regulation 9 of the Single Payments Regulations requires 
him to satisfy one or more of four listed conditions precedent. As 
he cannot satisfy any other condition, he would have to show that 
he “is entitled to a single payment under Regulation 13, removal 
expenses.” This allows a single payment in respect of “the cost of 
the removal of... household goods and personal effects.” It does 
not take much imagination to see that the two classes may not be 
identical: so, if he owned only such effects as could be conveniently 
carried he would apparently not be entitled to removal expenses - 
and would then, unless the Regulations were very loosely inter- 
preted, fall outside regulation 9. He might then invoke regulation 
30. Now the DHSS has already issued “ Guidance ” 1" to officers on 
the Single Payments Regulations which shows that the DHSS 
expects regulation 30 to be narrowly interpreted: for example, it 
suggests that it could permit a clothing payment to a victim of 
domestic violence, unless a policeman or social worker would 
accompany the victim to her home or fetch her clothes. In our 





18 Compare reg. 2 (1) of the Conditions of Entitlement Regulations (S.I. 1980 
No. 1586) with reg. 2 of the Resources Regulations. 

19 Guidance to SB eieae: the SB (Single Payments) Rerulanaa sr , obtainable 
from local DHSS offices. The Guidance is published, w. hich is creditable, but only 
one set of Regulations is as yet covered. 
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hypothetical case, then, a benefit officer probably should decide 
that, if the claimant could live with relatives in another town, a 
single payment is not “the only means” by which serious risk to 
health can be prevented. But such a narrow construction would 
inevitably cause hardship and faced with claims for items—such 
as the aforementioned electric iron—inadvertently missed from the 
shopping list, and in the realisation that any additions to the list, 
however trivial, must be submitted for parliamentary approval, 
some officers and some tribunals are likely to wish to stretch the 
Regulations to cover hard cases. This will return us to the uncer- 
tainties of the previous discretionary system and will inevitably 
encourage appeals. So we seem to have got the worst of all possible 
worlds. In aiming to eliminate discretion we have reduced the 
flexibility of the scheme and created a very real possibility of 
hardship. On the other hand, the move to rules does not really 
promote certainty; it simply confirms in the system a different kind 
of uncertainty, the uncertainty of legalistic interpretation. 

The Regulations are hardly more successful in promoting open- 
ness. It is true that both Regulations and Guidance are published, 
but this is not an area of law in which expensive legal advice is 
readily available, so that openness should really mean comprehen- 
sible alike to claimants and benefit officers, rather than published 
and available for the advice of trained lawyers. But as a source of 
information to claimants on their entitlement, these Regulations are 
rendered obscure by the poor draftsmanship. For example, take 
the paragraph: 

“Subject to paragraph (6), where a long term rete for normal 
requirements is applicable to the claimant under regulation 7, 
amounts shall only be applicable to him under Part II of 
Schedule 3, other than phs 8 and 11, to the extent that 
in aggregate they would but for this paragraph, exceed 50p.” * 


This actually means that the amounts payable additionally to 
the standard rates for items other than heating must be reduced 
by 50p for all claimants on the long-term scale rate except where 
the claimant is in receipt of blindness allowance or is 80+ years 
of age. In the “Handbook” °! this is set out quite clearly and 
more concisely because the provisions as to heating and dependent 
children have been incorporated. In practice, therefore, users will 
turn to the “ Guidance,” as and when it is published, and to the 
official Handbook for information.™ Here the haste with which 
the scheme was implemented is detrimental to claimants’ interests 
because the Handbook was published before the Regulations had 
been drafted and the DHSS does not anticipate an updated version 


a0 Teg. 13 (5) of the Requirements Regulations. 

al “ Supplementary Benefits Handbook: A gulde to claimants’ rights” published 
by HMSO far the DHSS (7th ed., 1981), para. 5.3. 

d 33 Or better, the “ Guide to Social Security Benefis ” issued by CPAG (10th od., 

1981), price £135. 
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yet. Like the “ Guidance,” its text is not entirely trustworthy. So 
for a majority of claimants openness means access to an outdated 
Handbook issued by the DHSS which purports to translate into 
bureaucratic newspeak the legal gobbledygook into which depart- 
‘mental draftsmen have translated the bureaucratic newspeak in 
which no doubt their instructions were originally framed. This is 
an absurdity. 

Because the relevant regulations are written in this “ language of 
the law which many people find at best difficult to follow or inter- 
pret and at worst quite impenetrable,” * legal expertise and legal 
techniques of interpretation are essential. Anyone who, after coping 
with the examples already given, still doubts this, is invited to turn 
to the Resources Regulations (S.L 1980 No. 1300). He might try 
to calculate, for example, the position of a divorcee with an interest 
in the matrimonial home or who receives a lump sum instead of/ 
as well as maintenance,™ or of a claimant who has recently received 
redundancy money which he has spent on a new car.* He will 
quickly realise that points of law hard enough to puzzle a Chancery 
judge can easily arise. Appeal does not lie, however, to a Chancery 
judge but to a Supplementary Benefits Appeal Tribunal consisting 
of a chairman who may or may not be legally qualified and two 
members, one representing the general public, the other trades 
councils, 

Before the Act, SBATs were intended to function as “an assess- 
ment or case committee, taking a further look at the facts and in 
some cases arriving at a fresh decision on the extent of need.” >° 
Their legal skills were limited, but then the Court of Appeal had 
expressed the view that the tribunals should interpret statute “in 
a broad reasonable way, according to the spirit and not the letter: 
especially as Parliament has given them a way of alleviating any 
hardship.” *” All that has changed. But legal aid has not been made 
available in SBATs and at present legal representation is excep- 
tional. Training of chairmen started in 1978 and of members last 
year, but is still limited to one or two days. Senior chairmen to 
supervise the operation of tribunals have now been appointed, but 
the appointment of legally qualified chairmen is proceeding slowly 
and many experienced chairmen are imbued with the misleading 
tradition of a discretionary scheme. And since appointments of 
members and the day-to-day organisation of training is in the hands 
of the DHSS, doubts over the independence of the SBATs have 
not been resolved. 

23 Cond, 8033, para. 2.6. 

u See Levin and Warren “Lump Sums, Capital and the New Supplementary 
Benefit Regulations” L.A.G. Bull, December 1980, p. 285. i 

15 Seo reg. 4 (1) of tho Resources Regulations “ Any resource of which a 
has deprived himself for the purpose of securing SB....” 

36 Report of the Franks Comemittes on Administrative Tribunals and Enquiries, 
Cmnd. 218, para, 182. 


at R. v. Preston SBAT, ex p. Moore and Shine [1975] 1 W.L.R. 624, 631 (Lord 
Denning M.R). 
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Appeals have already reached the pre-Act level and, given the 
absence of legal expertise, many decisions are likely to create 
grounds for appeal. By section 15A of the 1976 Act as amended in 
1980, appeal from an SBAT now lies on a point of law and with 
leave to a Social Security Commissioner. Appeal to the High Court 
has been abolished and section 14 substitutes appeal on a point of 
law and with leave to the Court of Appeal. No doubt the DHSS 
hopes to restrict the number of appeals to the courts. I predict that 
this admirable objective is likely to be frustrated by the complexity 
of the provisions to be interpreted. 

The truth is that, despite the optimism apparent throughout the 
final Report of the SBC, this remodelling has diminished external 
controls and increased departmental discretionary power, albe at 
a higher level in the hierarchy. Individual discretion, in theory 
vested under the old scheme in Benefit Officers, is now vested in 
Special Case Officers ** and senior officials responsible for promoting 
new regulations. The admirably independent SBC is replaced by a 
Social Services Advisory Committee which has yet to prove itself. 
In addition, some of the compulsory uprating of benefits has been 
terminated by the Social Security Act (No. 2) 1980, ss. 1 and 2. 
Judicial review, because it is cumbersome and expensive and 
involves policy-making by an independent body, has been attenu- 
ated ™ and replaced by appeal to the Social Security Commissioners, 
an infinitely less prestigious tribunal whose decisions will be much 
more easily replaced by amending regulations than those of the 
High Court. (In any event, these decisions are not generally avail- 
able in tribunals and may often be overlooked in practice.**) 
Finally, lip service has been paid to the doctrine of parliamentary 
supremacy in that ministerial directives have been replaced by 
regulations which need to be laid before Parliament; but true 
democratic control is unlikely to be achieved in practice because 
the density and opacity of the regulations defy any attempt at 
consistent scrutiny. 

Research studies by the SBC have shown that more than 1 in 10 
of all decisions involving supplementary benefits are incorrect and 
that the mistakes are often due to the complexity of the law.** So 
the real challenge lies not in provision of elaborate appeals machinery 
but in getting the decision right the first time. Probably only the 
computer can salvage our social security system. At present 
accuracy depends on the ability of junior officials, poorly paid and 





38 Special Case Officers advise on different cases and on the administration of 
the new scheme, Ses Cmnd, 8033, paras, 2.14-2.19. 

9° R. v. Hillingdon L.B.C., ex p. Royco Homes [1974] Q.B. 720, suggests that 
an application for review might still bo available but quaere whether this survives 
In Re a Company [1980] 2 All E.R. 634. 

8¢ A Digest of Commissioners’ Reports, Neligan ed. was published In 1978 and 
Js available prico £12:50 from HMSO but it does not yet include the decisions of 
Social Security Commissioners. 

31 See particularly Cmnd, 6910, pp. 184-185 and Cmnd. 7392, pp. 106-107. 
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working under conditions of stress, to calculate a claimant’s entitle- 
ment quickly and accurately. Only computers can store and make 
rapidly accessible the data necessary for calculating and offsetting 
entitlement to the multiplicity of welfare benefits currently avail- 
able.** Provided they are properly programmed, computers can 
make the necessary calculations far more accurately than humans. 
But an efficient computer system needs to be rule-based; discretion 
cannot be computerised except in the negative sense that decisions 
which fall outside the rules will be rejected. Computerisation of the 
present Regulations with their technical language, complex con- 
struction, and input of discretion and opinion would be virtually 
impossible. 

Much more research is needed into the relationship between 
computers and legal language, but some preliminary thoughts 
are permissible here. Structure is very important if programming 
is to be accurate. The present regulations are badly put together. 
To choose only the most obvious example, even the standard rates 
of benefit are very obscure. Regulation 5 (1) of the Requirements 
Regulations obliquely sets out the weekly amounts for couples and 
householders by amending paragraphs 2 and 4 of`a table said to be 
contained in paragraph 2 (3) of Schedule 1 to the amended 1976 
Act which in fact merely refers to two further Acts of 1975. The 
latter have (although this is not stated) themselves been amended 
by regulation. The requirements of all other persons are, by way 
of contrast, itemised in Schedule 1 to regulation 6 of the Require- 
ments Regulations. Why not publish a new, complete table? 

The draftsman must design regulations with two classes of con- 
sumer in mind. First comes the benefit officer who must classify the 
claimant’s situation. His need is for detailed rules, necessarily 
lengthy and explicit, which will make provision for the maximum 
number of situations. Although detailed, the rules need to be 
expressed in simple language more like that of the Handbook than 
that of the existing regulations, otherwise mistakes in classification 
` will occur because programmers are confused by the legal jargon. 
One’ of two consequences must necessarily follow: either parlia- 
mentary and departmental draftsmen must radically rethink their 
` attitude to their obsolescent craft or we must abandon the demo- 
cratic fiction of “laying before Parliament ” and allow the rules to 
be made by the more flexible technique of the ministerial directive 
—subject to the proviso that directives should always be published 
and available to the public. And draftsmen need to study the art 

of lay-out. The present Regulations are put together in a way 
which makes it difficult to follow the situation of any given 


nS 
33 Seo “ A Strategy for Social Security Operations” and “ Payments of Benefits 
to Unemployed People,” discusion documents published by the DHSS and DoE and 

DHSS respectively. 

33 A research project funded by the SSRC is continuing at the LSE; for a 
preliminary account see Stamper “Computer-Aided Legal Reasoning” (1980) 5 

Poly Law Review p. 41. : 
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claimant. This again increases the risk of error through failure to 
consult all relevant regulations and statute law. Algorithms are the 
obvious solution to this problem.** 

The claimants’ requireménts are rather different. Here again 
modern technological aids could be helpful. Technology such as 
the Prestel system would allow claimants to see their benefits 
calculated and recorded in district offices. District offices would 
then assume advisory functions, decreasing the need for legal advice 
and legal aid in the appeals system. Calculations, classifications and 
advice could be checked internally and mistakes rectified without 
the need for legal appeals by an internal review. Computerised 
calculation of benefits would also assist legal advisers to identify 
errors in calculations or classification of their clients’ benefits. 

We may, then, have taken a backward step in eliminating the 
SBC and the restructured appeals procedures are probably mis- 
conceived, Is an oral hearing really an essential prerequisite of 
justice? Review by experienced officials, provided they are suffici- 
ently distanced from the department, may prove more efficient 
than oral hearings in rectifying the type of error which is actually 
most common in the SB system. Reintroduction of an independent 
Quango, responsible for reviewing decisions made by officers of the 
DHSS could be a novel experiment in “ documentary administrative 
justice.” Appeals on the interpretation of the law could go direct 
by case stated to Commissioners or to the High Court according 
to the caseload anticipated. Reviewing officers might themselves 
possess a power to make references on points of law. (Whether 
appeals against the exercise of discretions properly so called, e.g. 
discretionary powers to recover benefit paid by mistake could be 
provided in the same way is more controversial; this is a matter for 
further discussion.) Any savings could be used to provide more 
officers of a higher quality to carry out the onerous duty of making 
and providing good records of home visits—far more useful in- 
eliminating factual error than an SBAT can ever be. ' 

We need to remember that law is more than a technique by 
which administrators implement their policies and more, too, than 
machinery for the redress of grievance. Law is the central core of 
the administrative process. If lawyers fail to realise this, to widen 
their horizons and re-examine their own craft, then administrative 
reforms are likely to founder, as this new supplementary benefits 
scheme will almost certainly founder, through the technical 
shortcomings of the legal profession. 

Caro, HARLOW 





š 34 Seo Twining and Miers, How To Do Things With Rules (1976) expecially Chap. 
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>- OFFENCES AGAINST RELIGION AND PUBLIC WoRSHIP + 


TER march of events initiated by Mrs. Whitehouse’s prosecution of 
Professor Kirkup’s attempt to update and improve on Lord Alfred 
Douglass moves ever along the road of predictability, passing on its 
way noble lords, both judicial? and parliamentary,’ finding support 
from the angels* and also opposition.® Now we meet the great 
roundabout through which the antiquated common law of bygone 
_ days must pass—the Law Commission, whose reasoned and measured 
' proposals will come as little surprise to our modern broad church 
of opinion. Thus blasphemy as an offence is objected to * because of 
the uncertainties of its actus reus, because of the strictness of its 
mens rea, and because of the unfairness of its (historically justified) 
restrictions to the religion of the state. Offending material" that 
cannot be covered by the laws that prohibit obscene libels, protect 
public order or prevent incitement to racial hatred will no longer 
be susceptible to the sanction of the criminal law. 

‘Will anything rise from the ash? Should we have a new offence of, 
say, unjustiflably attacking * religion, any religion? ° Not if public 
order is to be our sole criterion; attacks on religion do not appear 
to threaten the public peace to the extent that necessitates special 
legislation. (Interestingly the possibility of an attack on a religion 
at home that produces adverse effects for Britain abroad is not 
considered +° which is perhaps a little odd in the light of recent 
Muslim reaction to what have been seen as insults to their religion.) 
If not the public peace what other justifications may there be for 
such an offence? That attacks on religion unsettle society in general? 

1 Law Commission Working Paper N 


2 Whitehouse V. Pee a a Be [1979] A.C. 617. 
3 HL.L.Dob., VoL 280, cols 279-350 (1978). 


” Liberty 

Justice (1978), p. 120; H. F. Amplett Micklewright, “ Blaspbomy and the Lew” 
[1979] Law and Justice 20-31 and “ Blasphemy does not beget Great Truth,” The 
Times, April 30, 1981. 

5 og. ore “ Blasphemy and Obscenity” (1978) 5 Brit.J. Law and Society 
89-96; “C. Smith [1979], Crim L-R. 310315; (1979) 129 New L.J. 205-206; P. 
Jones, ime Offenstvenceas the Law” [1980] Br.J.P.S. 129-140 (on 
balance 


© Paras. 6.1-6.9. T Seo paras. 5.3-5.11. 

® Either: eS ees ere ae oie ent tele 
by outraging the religious convictions of others; or: (2) Incitement to religious 
hatred (cf. E E ie Psd Auk NO Uislenty 1st er 

insulting the feelings of religious believers, 

? Sea [1979] A.C. at p. 658 L. Blom-Cooper and G. Drewry have noted in 
Law and Morokiy (1919; p> 133, eee ee ma: that there should be an 
agreed international covenant on “tho prophets” and that it should be a criminal 
ee oe E 

Sere Ba ain fe sine Jeffrey in Migrants and Refugees (1976), 
Ba Al « Pakistan, Hing in Manchester, complained about a work circulating 


there which, he claimed, insulted the Holy Prophet, This resulted in serious dis- 
` turbances the 


in Pakistan including 
looting of wine shops and the sacking of the British Council offices at Lahore. 
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If “yes” then moral standards are to be enforced for the sake of 
morality alone, it mattering not that the offending material fails to 
produce some other harm such as producing a likelihood of violence 
or the causing of serious offence to a section of the public. Such 
enforcement, if not establishment, of morality is no longer thought 
to be a proper object of the criminal law * and would in all events 
constitute a reversion to a view of the law on expression about 
matters of religion that has not found favour for a century.” (If 
adopted such a view would make On Liberty appear as a day old 
script.) We are left then with protection from being exposed to 
offence, from being outraged," from being hated for our religious 
, Views (although the Law Commission does not consider these to be 
true attacks on religion as such), but we must tread with care for: 
“The range of topics which are capable of causing offence to the 
feelings of anyone of the numerous religious groups in this country 
is so wide that it would constitute an unprecedented curb on freedom 
of speech,” 1 

If we are then to protect religious feelings the mens rea should 
consist of a desire to wound or outrage **: a highly specified intent 
should be adopted in order that freedom of expression be not too 
severely restricted. With this aim in view the actus reus may have to 
be qualified so that the offence is only committed where either the 
population at large regard the conduct as offensive or at least an 
ordinary member of the relevant religion will feel offended.1* How- 
ever on further consideration these qualifications are discounted as 
the first might allow too much to slip by whilst the second may 
produce a test of very great uncertainty. ' 

The Law Commission cite one special factor that may justify 
special protection for religious belief, namely the sacredness *" of 
the subject. If this factor is seen as vindicating special treatment 
then they put forward an offence of: “ Publishing matter which is 
likely to wound or outrage the feelings of the adherents of any 
religious group, with intent to do so.” ** However the lack of any 
apparent threat to the peaceful holding of the religious belief of 
one’s choice** coupled with problems of defining both the pro- 

11 Para, 7.10, 

13 Seo R. V. Bradlaugh (1883) 15 Cox C.C. 217, 226 and R. v. Foote and Ramsey 
(1883) 15 Cox C.C, 231, 236 where, on fairly slim authority, Lord Colecldge CJ. 
laid down the current law that it is the offensively expressed that is prohibited rather 
than the ofensive view as euch, See [1979] A.C, at 644. 

18 At present those whose views outrage bellevers or respectors of the Christian 





faith, see [1979] A.C. 632, 657 and 661-662. 14 Para. 8.7. 
18 Para. 8.11, 16 Para. 8.9. 
1r Para. 7.14, However they go on to point out that some can hold such feelings 

about things thet are not religious, e.g. Marxism. 18 Para. 8.15. 


19% Para, 7.15, But note that difficulties concerning religious observances can 
overlap with racial problems, Vol. VIU New Community (1980), p. 261. The passing 
comment at para. 7.25 that (with regard to the legal protection of religions) “ Nor 
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scribed conduct and the protected animal weigh the scales against 
the creation of such an offence. : 

The report devotes much space to such policy questions as the 
legal enforcement of morality and the acceptable limits of freedom 
of speech *°—matters decided by the heart not the head. This review 
of the report does however seek to develop three “‘ matters of the 
head ” to which additional thought could be given, namely: should 
the definition of “ religion’ be accepted as the stumbling block that 
it is made out to be; should greater note have been taken of the 
problem of “ defaming a religion ”; and, finally, should the proposed 
offence of objectionable behaviour in church be welcomed. 


Religion . 

Several suggestions as to what may constitute a religion for the 
purposes of legal protection are made, they include ™: all theistic 
groups recognised by the Charity Commissioners; a schedule of 
named religion; or all religions recognised by the Registrar General 
for the purpose of certifying places of religious worship; the last of 
these proposals being the favourite in a weak field. Possibly the 
lack of any really convincing definition comes from the uncertainty 
of what particular aim or aims the proposed offence should have. 
Such a problem was not so apparent in R. v. Registrar General, ex 
parte Segerdal™ for the issue there was to determine what con- 
stituted religious worship in the context of a licensing system dating 
back over a considerable time which aimed at giving specified 
benefits to those it recognised. The problem of definition in the law 
of charity presents more difficulty today partly because the presump- 
tion of benefit, so clear to the Victorians, has ceased to be apparent 
to many modern eyes. The very wide definition given in the United 
States cases, as opposed to the more circumscribed English 
approach, can be explained against the background and aims of 
the American constitution.™* 

Thus to solve the problem we fall back to a consideration of the 
aims of the possible offence. A law that aims to prevent civil dis- 
order produced by hostile attacks on religions could function with 
no definition of religion at all, or so would seem to be the message 
from earlier times. Thus, in the old case of Dammaree and Pur- 
chase ** leaders of a mob were convicted of levying war against the 
Crown after it had attacked, pulled down and burnt the meeting 
houses of protestant dissenters. A charge that a group of Portuguese 
Jews had burnt a bastard child which had resulted in several Jews 


20 But see [1979] A.C. 665. The problem can often Involve a clash between two 
religious viewpoints (for example see ‘Cantwell v. Connecticut (1940) 310 U.S, 296 
and Butty v. Wilson (1952) 343 U.S, 495). 

31 Paras. 8.19-8.22. 

32 [1970] 2 Q.B. 697, 

13 e.g. In re South Place Ethical Society [1980] 1 W.L.R. 1565. t 

34 See e.g. (1978) 97 Harv.L.R. 1056 and (1981) 131 New L.J. 436-437. 

as (1709) 15 St.Tr. 521, note Lord Parker C.J.’s remarks at p. 601. 
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encountering hostility was sufficient in the eighteenth century to 
justify a charge of sedition as the whole Jewish community had 
been struck at by the words.** Two hundred years later similar 
charges were levied against people of that religion—Leese ™ had 
claimed that the Jewish ritual slaughter of cattle was linked with 
a number of unsolved deaths of young children, and although 
acquitted of seditious libel was convicted of effecting a -public 
mischief, 

Thus there can be protection without definition where that defini- 
tion is not essential to the aim of the law. Now public mischief has 
gone ** whilst a charge of sedition in this context is a very remote 
possibility ** and indeed the Law Commission themselves have pro- 
visionally recommended its abolition. Such abolition could mean that 
attacks on a class (however defined), save a racial one, cease to be 
criminal offences no matter what the violence of the words employed 
or the likelihood of public disorder. Cases such as Caunt *° illustrate 
how intermixed politics and race and religion can become when 
classes are attacked. Prohibition of such attacks may, in modern 
conditions, be an unacceptable fetter on freedom of speech and 
there may not be a real social need requiring legislation.*! Where 
there is such a need these older crimes do suggest that the problem 
of definition need not create difficulty. 

If there is some other object in view our difficulties with definition 
begin. If protection is to be for an established church there is no 
problem. We can go further and extend our protection to institu- 
tions similar to the established church—again without great difficulty. 
However such old time approaches are no longer appropriate in 
modern society. 

A wider definition would be more acceptable bearing in mind the 
serious scrutiny it is likely to receive from the courts given that one 
is dealing with criminal matters.” Perhaps it is in their discussion 

28 R, v. Osborne, 2 Barn, 138 and 166; 1 Swanst. 503n. 


1° The Times, Séptember 19, 22, 1936. 20 Withers v. D.P.P. [1975] A.C. 842. 
3° Seo Law Commission Working Paper No. 72 (1977) “ Treason, Sedition and 


condemn 
31 Para. 7.15. What of some international obligation? Note the British Govern- 
RE ORE ee ee Covenant oe CIVI and Political 
Rights 1 
So eee Se a cape; With: he definition of.” denomina- 
tion ” for the purposes of Sched. 1 to the Military Service Act 1916, In Hawkes 


government.” See also Kick v. Donne (1917) 33 L.T.Rep. 325, In Bratt v. Auty 
(1917) 26 Cox C.C. 67, a socicty whos aim was to do good works including 
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_ Comyn J. held that as the plaintiff was well known as the leader of the “ 
charges contained article must of 
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of the sacred ** that the Law Commission come nearest to articulat- 
ing a non-public order aim of the proposed offence and it is perhaps 
in this that there could be found the genesis of’a definition should 
the general protection of religion from attack be thought desirable. 


Libels and group libels 
An issue given little attention by the report is the current scope of 


civil defamatory libel where the essence of the complaint is defama- 
tion of a religious group. Recent years have seen a number of 


-attempts by “fringe” religious groups to invoke the law of libel 


in what in substance appears as an attempt-to vindicate the group 
as a whole.*® If the Law Commission are not careful will the horse 
be bolting from a stable door that they have left unobserved? To 
say that a Muslim, living in a Muslim community, has insulted the 


‘Holy Prophet and is thus defamed would seem to be an unexception- 


able use of the libel law.** However it is equally defamatory to 
claim that a person associates with a disruptive (e.g. religious) group. 
These can be cases where the public peace may be threatened and 


- this in turn would seem a possible ground for invoking the law of 


criminal libel which, until such time as the Law Commission stifle 
it, seems to be enjoying an unexpectedly vigorous old age.” Nor 
should it be overlooked that Gathercole,** so often remembered for 
its dictum about the special position of the Church of England in 
the law of blasphemy, was a successful prosecution for the criminal 
defaming of the way of life of a particular group of nuns. These 
strands may, if unchecked, still prove to be a threat to freedom of 
speech with regard to religious matters (Sir James Goldsmith’s feud 
with Private Eye should not be too easily forgotten). 

On the other hand Parliament may decide to build on the current 
position in order to give protection to religious groups through the 
use of a group libel law.** The merit of such an approach would 
seem to be that it directly strikes at the very wrong that is being 
committed. The damage to a religious group that is defamed may, 

33 Para, 7.14, % See para. 10.2, 
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35 In Orme v. Associated Newspaper Group Lid., The Times, February 4, 1981, 
Moonies ” 
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because of, for example, loss of potential membership and adverse 
governmental action,** be far greater than the loss incurred by any 
‘individual who is defamed by implication (for whom only nominal 
damages may be appropriate). The use of group libel may also be 
useful in that it may be easier for the group to vindicate its defamed 
mame rather than for an individual to set out to prove that the 
adverse comments about the- group have been to his detriment. It 
may be that such libels could also constitute criminal offences where 
there is a sufficient threat to the public domain or where the public 
peace is threatened.*? Whether or not such a tort/offence is a viable 
proposition depends in part on which of the policy elements, dis- 
cussed in the report,“* carry the greatest favour coupled with an 
assessment of the more tangible forms of damage that such harms 
can produce. 


Disturbances in churches and church yards 


The report suggests that section 2 of the Ecclesiastical Courts 
Jurisdiction Act 1860 (which prohibits riotous, violent or indecent 
behaviour in Cathedral churches, churches, chapels or any registered 
Place of Religious Worship) should be replaced by: 


“...an indictable offence triable either way, with a maximum 
sentence of 12 month’s imprisonment and a fine. It would . 
pene anyone who, with mtent to wound and outrage the 
eelings of those using the premises concerned, uses threatening, 
abusive or insulting words or behaviour at any time in any 
place of religious worship of the Church of England, ' in any 
other certified place of religious worship or in any churchyard 
or burial ground.” @ 


The industry devoted to the crime of blasphemy seems to have 
reduced to half time working at this stage of the report. The existing 
offence is exposed to less scrutiny than might have been expected 
and some of the important issues involved in the creation of the 
new offence are but briefly, if at all, mentioned. The fact that words 
such as “indecent” etc. have been given special meanings when 
applied to conduct in church is noted. Such conduct has always 
been judged by special standards, thus at the turn of the present 
century one large cry of “ Idolatry ” was sufficient to constitute the 
crime.‘* In addition “ violent behaviour” has been taken as having 
a very broad meaning in the past. In 1887 when a defendant 


«0 Such as that taken against the Scientologists in the 1960s, mainly as the result 
of the Australian Anderson report, see Sir John, Foster, Enquiry mio the Practices 
end Effects of Scientology (1971) paras. 193-230, 

41 See Goldsmith V. Pressdram Ltd. 11977] 1 Q.B. 83. 

43 Seo in particular paras. 7.77.23 and 8.18.25. 

43 Para. 12.22, 

44 Worth y. Terrington (1845) 13 M. & W. 793 and 795-796, Abrahams V. Cavey 
[1967] 1 Q.B. 479, 485-487, ‘ 
ome V. Catterall (1902) 18 T.L.R. 367; see also Girt v. Fillingham [1901] 
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“ brushed past ” a churchwarden in order to place himself in a seat 
other than that which the churchwarden wished him to go to the 
offence was committed.** Will this continue with the new formula 
of “threatening, abusive or insulting words or behaviour”? * 
Is it not likely that the overall context of the offence will mean’ that 
this broad approach will continue? 

Next one should consider the intention and motive of those who 
are likely to cause disturbances in church. Take Abrahams ~V. 


.Cavey.** During the Labour Party Conference lessons were read in 
_a Methodist Chapel by the Foreign Secretary and the Prime Minister. 


These were interrupted by shouts from protestors against the then 
Government’s support of American policy in Vietnam. Evidence was 
given to show that members of the Labour Party Conference were 
not regular attenders at that Chapel and Lord Soper testified that 
disputation in church was a legitimate exercise of Methodist prin- 
ciples in the circumstances. Despite this they were convicted and the 


. Law Commission indicate that such conduct would still be illegal 


under their proposed offence.** Nevertheless is such conduct covered 
by “with intent to wound and outrage the feelings of those using 
the premises” ? In such cases there may be a realisation that the 
conduct is likely to wound and offend whilst the desire of those 
making the interruptions may be to ‘focus the congregation’s atten- 
tion onto his viewpoint. When the viewpoint is a political or religious 
one ™ there may be such realisation but nothing more and thus 
the guilt of the offender will be in doubt. A very high degree of 
“intent ” could make any conviction a remote possibility (note the 
difficulties of incitement to racial hatred and the 1965 Race Relations 
Act). 

As at present, the offence is to apply at any time, whether or not 
an act of religious worship is taking place. Activities of a non- 
religious element are not unknown in churches. Thus politicians 


‘often give “ lunchtime lectures ” in some of the London churches ** 


and it follows that they will be under special protection when they 
make a talk inside a church, a protection which would not be given 
had they given the same talk elsewhere. This anomaly is further 


48 Asher v. Colcraft [18877 18 Q.B.D, 607; seo also Kensit v. St. Pauls (Dean 


PEE E a ASEEN A E AN E E T44. 

48 [1967] 1 Q.B. 479. 

feb paa 117 ep aie int Re actor mur E ETE TEE ao e 
cussion of whether the mens rea is also caught under the proposed offence, 

50 Thus several of the carlier cases were protests against High Church Services 
in Church of England places of worship: Jones v. Catterall (above), Girt v. Filling- 
ham (above). Seo also Matthews v. King [1934] 1 K.B. 505. In 1980 eight demon- 
strators revealed banners saying “Ordain Women” whilst several hundred 
worshippers were present in St, Paul's Cathedral. No subsequent action was taken: 
The Times, June 30, 1980, 

51 Whilst she was giving a lunchtime lecture to some 500 people in St. Lawrence 
Jewry recently the Prime Minister was interrupted by seven ‘Young Communists who 
shouted, “ You are not a Christian, you aro a murderer”: The Tunes, March 5, 
1981. 


September 1981] REPORTS OF COMMITTHES 563 


illuminated by the exclusion from the proposed offence of religious 
activities held in places that are not churches etc.*? (e.g. a revivalist 
meeting in the Albert Hall). 

An essential element of the offence will be that the conduct takes 
place in a certified place of worship. Such certification must be made 
by the Registrar General; perhaps his role could have been the 
subject of further comment. In the early 1970s ** following their 
defeat over registration of their chapel the Scientologists claimed 
that several of their members, up and down the country, had been 
successful in obtaining registration for their living rooms and this 
success had not been marred by their unwillingness to disclose to 
the Registrar what the beliefs were of their “ living room religions.” 
Should the proposed offence afford protection to what could be a 
Suspect organisation? ™ 

The general law of public order is available for serious offences 
‘committed in churches, thus when there were riots inside and outside 
mosques in Rotherham during the Ramadan of 1980 between rival 
groups of Muslims ** ordinary public order offences were ‘charged. 
However, as the Law Commission point out, there remains a gap, 
for example the leaving of something offensive in a church to be 
found the next day. Such acts do not happily fit into the general’ 
public order offences. In reply it may be pointed out that the 
categories of human offensiveness know no bounds and are not 
restricted to churches. A year in prison rather than a binding over 
order will be thought by many to be a stiff whiff of grapeshot for 
those whose offensive conduct has put them into collision with the 
bricks and mortar of religion. 

St. Joann ROBILLIARD 


a Ree ee aaa, e a a a 
54 Seo para. 12.18. 

53 Seo [1978] P.L. 385 below. 

*4 Witness the outcry from somo over the current role of the Charity 


Commis- 
Honera following Orme v. Associated Newspaper Group Lid., The Times, April 


© The Times, August 13, 1980 and The Observer, August 24, 1980, 


NOTES OF CASES 


PASSING OFF AND UNFAIR COMPETITION: AN OPPORTUNITY MISSED 


Many advertising campaigns promise much but deliver little: such 
was the situation in the long-heralded decision in Cadbury 
Schweppes Pty. Ltd. v. Pub Squash Pty. Ltd.* In 1974 the plaintiffs 
wanted to increase their share of the market in soft drinks in 
Australia and decided to develop a new lemon squash, called “ Solo ”, 
to compete with Coca-Cola. The drink was sold in cans of a distinc- 
tive colour and appearance and it was promoted by an intensive 
national television and radio advertising campaign emphasising Solo 
as a drink associated with rugged masculine endeavour and evoking 
memories of the sort of squash pubs used to make in the past. The 
expensive advertising campaign was remarkably successful. In 1975 
the defendants launched a similar product, called “ Pub Squash”, 
Which was sold in cans of the same type and colour as Solo, They 
significantly cut into the plaintiffs’ market, reducing their sales. 
by 15 per cent. in 1976. The plaintiffs launched proceedings for 
passing off and later added a claim in respect of unfair trading. 
The trial judge in the Supreme Court of New South Wales found 
that the defendants “ set out in a deliberate and calculated fashion” 
to take advantage of the plaintiffs’ successful promotional cam- 
paign; they sought to copy or approximate the formula for Solo 
and chose the name Pub Squash and packaging with the intention 
of benefiting from the plaintiffs’ past and anticipated advertising 


campaign. 

The traditional test of passing off turns upon two interrelated 
factors: the distinctiveness of the plaintiffs’ name or mark which 
encourages the public to trade with him and so provide a business 
goodwill; and the confusion or deception of the defendant’s activi- 
ties, which misrepresentation causes or is likely to cause damage to 
the plaintiff. 

The plaintiffs’ claim relating to the get up of the cans of Pub 
Squash failed: although the copying of the get up was deliberate, 
‘the defendants had sufficiently differentiated its product and so had 
avoided any deception or misrepresentation. “ The court must be 
on its guard against finding fraud merely because there has been 
an imitation of another’s goods, get-up, method of trading or trading 
style.” > 

The second claim raised the question whether the deliberate 
, adoption by the defendants of the plaintiffs’ advertising campaign 
(the theft of an advertising benefit) could amount to the tort of 
passing off. In principle the Privy Council was happy to see the tort 
of passing off, recently modernised and reformulated in Warnink 
Oe o 2 O  sssotstlt 


1 [1981] 1 AN E.R. 213. 
2 Ibid. at p. 221. 
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v. Townend,’ extend beyond the name or trade mark of a product 
or business “‘to encompass other descriptive material, such as 
slogans or visual images which radio, television or newspaper 
advertising campaigns can lead the market to associate with a 
plaintiff's product, provided always that such descriptive material 
has become part of the goodwill of the product [sic].” Even though 
passing off applied to an advertising campaign in principle, it was 
still necessary for the plaintiffs to show distinctiveness and mis- 
representation, and they failed on both counts. Sometimes words or 
material can be too descriptive and so preclude distinctiveness. The 
trial judge found that the advertising themes were essentially des- 
criptive of the type of product advertised but did not serve to 
identify, or denote the origin of, the product being advertised: 
they were descriptive of the product but they never became a 
distinguishing feature. Lord Scarman emphasised the necessity to 
bear in mind in this branch of the law 


“the balance to be maintained between the protection of a 
plaintiffs investment in his product and the protection of free 
competition. It is only if a plaintiff can establish that a defendant 
has invaded his “Gntangibls property right’ in his product by 
misappropriating descriptions which have become recognised by 
the market as distinctive of the product that the law will permit 
competition to be restricted. Any other approach would 
encourage monopoly. The new, small man wo increasingly 
find his entry into an existing market obstructed by the large 
traders already well known as operating in it.” < 


There was also a finding of fact against any relevant misrepre- 
sentation, deception or probability of deception by the defendants 
concerning the plaintiffs’ advertising campaign. 

In terms of passing off the decision of the Privy Council may 
seem disappointing following so closely upon the existing decision 
in Warnink v. Townend where the defendants were held liable for 
falsely describing and selling their egg flip as Advocaat to the 
detriment of all those who traded in genuine Advocaat. That 
case contained ringing policy declarations. Thus, Lord Diplock 
observed that the issue of extending the tort of passing off was 
“essentially one of legal policy.” Passing off was extended because 
the facts in that case disclosed “a case of unfair, not to say dis- 
honest, trading of a kind for which a rational system of law 
ought to provide a remedy to other traders whose business or 
goodwill is injured by it.” Similarly, Lord Fraser took a broad 
policy approach: “ Business morality seems to require that they 
should be entitled to protect their goodwill. The name of the tort 
committed by the party making the misrepresentation is not im- 
portant.” Nevertheless, in spite of the modernisation of “the - 


> [1979] A.C. 731. See Russell (1980) 43 MLR. 336, 
4 [1981] 1 AU E.R, 213, 223. 
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principle which governs the tortious liability : compendiously 
described as ‘passing off’,” the decision of the Privy Council is 
explicable in that the court was not prepared to extend the tort 
of passing off to situations where there was no relevant misrepre- 
sentation. In fact, unless the Privy Council had interfered with the 
trial judge’s findings of fact, the failure of a passing off action was 
entirely predictable. i 

What the case raised fairly and squarely, though, was a more 
important matter: Would the common law recognise a tort wider 
than passing off, that of unfair competition, which would provide a 
remedy for misappropriation, even though there has been no 
relevant misrepresentation? 

Unfair competition is an expression well known internationally, 
although its precise content is less clear. The United Kingdom, 
. being a signatory to the Paris Convention on Industrial Property of 
1883, is obliged to provide “ effective protection against unfair com: 
petition ” and this is broadly described as “any act of competition 
contrary to honest practices in industrial or commercial matters.” 
European countries use the concept of unfair competition quite 
freely and so, too, do the American courts. However, most com- 
plaints are concerned with acts of deception and misrepresentation 
and most of the American cases on unfair competition, for example, 
come within the English concept of passing off. Common law 
jurisdictions outside the United States have only rarely been 
tempted into the uncharted waters of unfair competition, and then 
usually when called upon to extend further the scope of passing 
off in situations involving misrepresentation. 

That is why the Pub Squash case was so challenging. Notwith- 
standing the absence of misrepresentation, the plaintiffs were com- 
plaining because the defendants had deliberately taken advantage 
of the plaintiffs’ advertising campaign, they had made use of the 
plaintiffs’ expensive labour and effort; they had deliberately reaped 
where they had not sown. In Advocaat Lord Diplock stated that 
“the forms that unfair trading takes will alter with the ways in 
which trade is carried on and business reputation and goodwill 
acquired”: was this not an example of actionable unfair 
competition? 

Counsel for the plaintiffs apparently argued fully the case for a 
tort of unfair competition: yet the Privy Council dodged the issue. 
Lord Scarman acknowledged that for the plaintiffs to succeed it 
would be necessary to establish common law recognition of a tort 
of unfair competition along the lines suggested in the well-known 
decision of the United States Supreme Court, International News 
Service v. Associated Press.‘ He then adverted to the doubtful 
position of this tort: “ The development of such a tort has not 
escaped judicial criticism in the U.S.A. itself.... It has also been | 
——————————————————— 


5 248 U.S. 215 (1918). 
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criticised in Australia: see Victoria Park Racing Co. Ltd. v. 
Taylor.” * But, it was not necessary to consider this because, 
claimed the Privy Council, the plaintiffs restricted their unfair 
competition argument to cases based on confusion and not to mis- 
appropriation simpliciter. This conclusion is inexplicable: why 
should plaintiffs, bound by findings of fact in the court below that 
there was no misrepresentation, argue fully, but then withdraw, 
their strongest remaining argument? 

It is not possible, then, to be sure what decision the Privy Council 
would have reached had it not formed the opinion that the plaintiffs 
were no longer interested in the tort of unfair competition by mis- 
appropriation. The signals in the opinion, though, suggest that the 
plaintiffs would not have succeeded. Lord Scarman emphasised the 
need to protect the right to compete. 

“ [C]ompetition must remain free; ... and competition is safe- 
guarded by the necessity for the plaintiff to prove that he has 
built up an ‘ intangible property right ’ in the advertised descrip- 
tion of his product, or, in other words, that he has succeeded 
by such methods in giving his product a distinctive character 
accepted by the market. A defendant, however, does no wrong 
by entering a market created py note and there competing 
with its creator. The line ma difficult to draw; but unless 
it is drawn, competition will be stifled.” 
Put another way, the plaintiffs had not satisfied the heavy onus of 
showing that the advertising campaign, in spite of the cost involved, 
had become part of its goodwill which was sufficiently capable of 
being appropriated. That should not mean, though, that other forms 
of labour and effort could not be misappropriated, regardless of 
lack of misrepresentation. The most obvious example is that of 
character merchandising. At present it is not always casy to find 
an effective remedy to protect well-known personalities, living or 
fictional, from piracy: remedies for passing off, or infringement 
of copyright and trade marks are not always appropriate; unfair 
competition could well provide a neater answer. 

It is a pity that the opportunity to examine thoroughly a possible 
tort of unfair competition was not taken. If the mood of the judges 
in the Advocaat case had been maintained in Pub Squash, the 
common law could have seen an interesting development. That, 
unfortunately, has now been left for another day. ` 


GERALD DWORKIN 


. THE PROVOK’D DRUNK 
Ir is notorious that many homicides in this country occur either, 
within the family or in pub brawls. In both contexts there is fre- 
quently an element of provocation, and in both it is a fair bet that 
ee 
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drink is often;a contributing factor. This makes the decision in 
Newell! one of considerable importance. The appellant, who had 
been an alcoholic for 10 years, was convicted of murdering a friend 
during a drinking bout. The killing occurred when the friend (who 
was himself exceptionally drunk) made disparaging remarks about 
the appellant’s former mistress. To make matters worse, the friend 
then made homosexual overtures, and was consequently battered to 
death with an ashtray. On appeal, it was held that the trial judge 
was right to have told the jury that, in applying the objective limb 
of the test of provocation (whether the defendant’s response to the 


provocation was one that might have been expected of a reasonable ` 


man), they should apply the test of the reasonable sober man. Even 
if alcoholism were capable of amounting to a characteristic that 
might be taken into account under the law as recently stated by 
the House of Lords in.Camplin,* there had to be some reference in 
the provocative incident to the characteristic relied upon, some real 
connection between the two. Since in this case there was no mention 
of the appellant’s drinking habits, he could not rely on them as 
explaining or excusing what he did. 


The result is not altogether surprising in view of the abiding , 


reluctance of the courts to allow intoxication to play a part in 
mitigating criminal liability. Nevertheless, it is difficult to reconcile 
Newell with Camplin, and this creates further ambiguities and 
uncertainties. 

In Camplin, the House of Lords freed the law from the unrealistic 
constraints of their previous decision in Bedder,’ in which the jury 
was instructed to treat an impotent defendant as though he were 
devoid of all characteristics. The extent of the relaxation is uncer- 
tain. Camplin was a 15 year old boy who had been subjected to 
sexual teasing by a male seducer. His conviction was quashed by 
the Court of Appeal (manslaughter being substituted) on the grounds 
that the jury ought to have been permitted to take the boy’s com- 
parative youth into account in deciding whether or not his reaction 
to the provocation was reasonable. According to the court, this 
could be done without calling into question the decision in Bedder. 
Age is a matter of shared experience, not marking off the individual 
defendant from other members of society. It is not really a “ char- 
acteristic ” at all. In effect, the court was altering the completely 
depersonalised standard by which the gravity of provocation is 
measured, by investing the defendant with his (or her) age and sex. 
The House of Lords dismissed the prosecutor’s appeal, but did not 
adopt the reasoning of the court below (or counsel’s arguments) 


which, it said, were altogether too refined. Age, it said, is a charac-- 


teristic, and the defendant was entitled to be invested with his own 


1 (1980) 71 Cr.App.R. 331. Leave to appeal was refused by the Appellate Committes 
of the House of Lords, ` 

a [1978] A.C, 705. 

3 [1954] 1 W.LR. 1119. 
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characteristics. If this conflicted with the decision in Bedder, then 
the latter was incorrectly decided. Bravo, said the commentators, 
for the House of Lords.‘ 

The intriguing aspect of Camplin is that there was no reference 
in the provocative incident to the appellant’s age. Applying the test 
subsequently propounded in Newell, therefore, the appellant should 
not have been permitted to rely on his comparative youth. On their 
facts, the decisions are plainly inconsistent. In Newell, the court 
took a lead from the decision of the New Zealand Court of Appeal 
in McGregor,” in which the proper application of section 169 of the 
New Zealand Crimes Act 1960 is considered at length. Indeed, Lord 
Simon in Camplin said that the English law is now in all material 
respects the same as that found in section 169.* Before too much 
reliance is placed upon what is said in McGregor, therefore, some 
of the limitations of that case should be noted. To begin with, what 
was said was entirely obiter. No characteristics were advanced to 
help explain McGregor’s behaviour, and the case turned on the 
point that the provocation did not move from the victim as New 
Zealand (but not English") law requires.* Because of this, it was 
held in McGregor that there was no evidence of provocation fit for 
a jury’s consideration. A judge is also empowered in New Zealand 
to make a preliminary ruling on the issue of sufficiency ’ to the 
effect that no reasonable jury properly instructed could conclude 
that an “ ordinary person ” 1° would respond as the defendant did. 
It should also be noted that the court’s comments on the meaning 
of “ characteristics” have been extensively criticised by New 
Zealand’s foremost criminal law scholar, Sir Francis Adams who, 
because the remarks were “‘confessedly obiter,” has Suggested an 
alternative reading of the relevant section.!! Finally, the New 
Zealand Criminal Law Reform Committee has proposed the aboli- 
tion of the distinction between murder and manslaughter, prompted 
in part by the complexity of the law in this area.” Whatever one’s 
views about the merits of that particular suggestion, the Committee’s 
view that “it is doubtful whether juries comprehend the substance 
let alone the nuances of section 169 (2) (a) ” © is an unfortunate 
counterpoint to Lord Simon’s observation that he had “ heard 





4 (1978) 41 MLL.R. 722; [1978] CrimL.R. 432. 

5 [1962] N.Z.L.R, 1069, 

è [1978] A.C. at p. 727. f 

T Twine [1967] CrimL.R. 710; Davies [1975] Q.B. 691, ° 

a Crimes Act 1961, s. 169 (©). 

* Crimes Act 1961, s. 169 G3); Anderson [1965] N.Z.L.R. 29, The Criminal Law 
Revision Committee has recommended that this power should be restored to trial 
Judges; 14th Report, Offences Against the Person, para. 88. 

10 As opposed to the reasonable man in English law—the difference between the 
two is probably no more than terminological. 

21 Criminal Law and Practice in New Zealand (2nd ed., 1971), pp. 342 et seq. 

13 Report on Culpable Homicide (1976). For comment, soe B. J. Brown, “ Note 
From Now Zealand ” (1980) 4 Crim.LJ. 366; G. F. [1977] N.Z.L.J, 411. 

13 Report, para. 15, 


570 ` THE MODERN LAW REVIEW [VoL 44 


nothing to suggest that juries in New Zealand find the task beyond 
them.” 4 

Must the provocation be directed at the characteristic, as the 
Court of Appeal in Newell has held? Their Lordships in Camplin 
certainly did not say so, and several members of the House spoke 
in terms making it plain that they were not so limiting the doctrine. 
Lord Simon, for example, refers to the case of the woman who is 
pregnant, or undergoing menstruation or menopause in terms 
making it clear that he would consider that the debilitating effects 
of such conditions are factors that might be considered by the jury. 
How, one might ask, are these conditions to be distinguished from 
the unusual sensitivity of the person suffering from depression, 
fatigue, emotional stress or physical pain? What of the diabetic who, 
in the precomatose hypoglaecemic phase suffers from extreme 
irascibility? All such people would for most practical purposes be 
excluded if the Newell limitation'were strictly adhered to. Yet the 
person suffering from them is in a different category from-the cold 
blooded killer. In any other crime, they could be taken into account 
as sentencing considerations. Because of the fixed and inevitable 

penalty for murder, they cannot be. 

' ‘Tt is true that all three of the members of the House who delivered 
speeches considered that Bedder could no longer be regarded as good 
law in the light of the change effected by section 3 of the Homicide 
Act 1957 to the rule that words alone could not amount to provo- 
cation. Words, it might be said, can be directed at a peculiarity or 
characteristic in a way that conduct scarcely can. Further, it is clear 
that the characteristic in Bedder was the object of the victim's 
offensive remarks. 

All of this might be thought to lend some support to the Newell 
limitation, but the fact remains that in Camplin itself nothing was 
said about the appellant’s youth—there was no real connection 
between the characteristic and the provocation offered. 

Must we, then, revert to the Court of Appeal’s reasoning and say 
that in applying the objective test, the jury must treat the defendant 
as a reasonable “person” of the defendant’s own age? If so, we 
might be witnessing the beginnings of the depersonalising of the 
reasonable man standard in othet areas of the criminal law. What 
standard should have been applied to the 15 year old defendants 
charged with manslaughter by an unlawful act in Newbury? * The 
test for the jury in that context is whether the defendants have 
committed an unlawful act “ such as all sober and reasonable people 
would inevitably recognise must subject the other person to, at 
least, the risk of serious harm....” ** The experience of a 15 year 
old youth is clearly limited; and his powers of foresight are corres- 
pondingly less well developed. 

14 [1978] A.C, at p. 727. 


18 [1977] A.C, 500. 
18 Jbtd, at p. 507, affirming Church [1966] 1 Q.B. 59. 
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Provocation is a palliatory defence whose applicability depends 
on the answer to two separable but not wholly distinct policy 
questions: 

(a) by what standard should we measure the degree of restraint 
that society may expect its members to show before extending 
to them “the concession to human frailty ” upon which the 
doctrine of provocation is founded? and 

(b) when, if ever, will we permit a person to argue that adherence 
to the standard was, for him, a matter of exceptional and 
understandable difficulty? 


This is the distinction drawn by the Court of Appeal in Camplin, 
but later rejécted by the House. As Lord Diplock put it, “ the dis- 
tinction as to the purposes for which it is legitimate to take the age 
of the accused into account involves considerations of too great a 
nicety to warrant a place in deciding a matter of opinion....” In 
relation to age, this is perhaps true enough. But this is not to deny 
that there are certain other factors that fit into one or other 
category, alcohol being one of them. Put in those terms, the answer 
is that the law at present does not permit self induced intoxication— 
or even, perhaps, evidence that the defendant has been drinking— 
to form part of the standard by which the reasonableness of the 
defendant’s acts are to be judged. It could do so, and it may even 
be unrealistic not to do so given the part that alcohol undoubtedly 
plays in so many homicides. Even reasonable men sometimes have 
more drink than is good for them. As a matter of social defence, 
it would be of no great moment if the boundaries of liability were 
to be extended in this way, since the judge still has the power to 
sentence to life imprisonment in appropriate cases. 


A. T. H. SMITA 


BAN y. FOTHERGILE—A CANADIAN PERSPECTIVE 


Tae anomalous rule in Bain v. Fothergill, which limits a purchaser’s 
damages where a vendor, acting without fault on his part, has been 
unable to furnish a good title because of some irremovable defect, 
has recently come under attack in both judicial decisions and 
academic writings. A recent decision of the Canadian Supreme 
Court, A.V.G. Management Science Ltd. v. Barwell Developments 
Ltd.,? comes close to abolishing the rule in that jurisdiction. 

The defendant vendors, owners of an apartment building, had 
accepted an offer from Jordan Ltd. for its sale subject to inspection 
of the building and records by a nominated date. The vendors, acting 
under the mistaken belief that Jordan Ltd. had not fulfilled the 
a ee 


1 (1874) L.R. 7 HLL. 158. 

3 Seo Sydenham (1977) 41 Convus.) 341; Oakley (1980) 39 CLJ. 58; C. T. 
Emery [1978] Conr. 338, 

3 (1979) 1 W.W.R, 330; (1979) 2 S.C.R. 43. 
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contract by the nominated date and therefore treating that contract 
as terminated, entered into an unconditional agreement with the 
plaintiff purchasers, Subsequently Jordan Ltd. succeeded in an 
action for specific performance of its contract. The plaintiff who 
had originally commenced an action for specific performance now 
had no alternative but to sue for breach of contract. If the normal 
principles of assessing damages applied, then the plaintiff would 
be entitled to his loss of bargain, in this case amounting to $37,000. 
If the rule in Bain v. Fothergill applied, the plaintiff would be 
limited to the return of his deposit, the cost of investigating title 
and solicitors’ fees and disbursements, amounting to $6,628. 

The trial judge * and the majority in the British Columbia Court 
of Appeal’ found for the defendants. The interim agreement 
between the defendants and Jordan, even though unregistered, 
amounted to a defect in title. That defect existed as against the 
‘defendants at the time of contracting with the plaintiff, although at 
that time it could not have been enforced against the plaintiff had 
he been expeditious in registering the conveyance prior to Jordan 
Ltd. lodging a caveat to protect its interest. In this respect the 
judgments of McKenzie J. in the lower court and Hinkson J.A. in 
‘the Court of Appeal were able to distinguish Wroth v. Tyler.* There, 
Megarry J. (as he then was) had concluded that a contract for sale 
and purchase initially outside the rule in Bain v. Fothergill at the 
time of contracting could not be brought within the rule by some 
_ supervening event. 

Hinkson J.A. recognised that fraud or bad faith on behalf of the 
defendant would exclude the operation of the rule. But here 
McKenzie J. had specifically negated a finding of fraud or bad faith, 
although he had added that the defendants “who were seasoned 
businessmen well experienced in real estate” had acted without 
prudence in failing to take the simple precaution of making the 
second interim agreement conditional upon the non-fulfilment of 
the first. Much of this argument proceeded on the basis that fault 
as an exception to the rule in Bain v. Fothergill meant “ intentional ” 
fault. The Court of Appeal believed that to hold otherwise would 
be to resurrect as an exception the decision in Hopkins v. Glaze- 
brook ' which had been overruled by Bain v. Fothergill. Consistent 
with this approach, the majority disapproved of the judgment in 
ASA Constructions Pty. Ltd. v. Iwanov; Hayllar v. Iwanov * where 
Needham J. had held that damages were not to be limited where 
the vendor was the author of his own misfortunes. 

All the judgments of the Court of Appeal concluded with a 





4 (1976) 3 W.W.R. 289, per McKenzie J. - 

5 (1978) 1 W.W.R. 730, per Taggart, Hinkson J.J.A., Robertson J.A. dissenting. 

e [1974] Ch. 30. 

T (1826) 6 B. & C. 31; 108 BR. 364. A 

s (1975) NS.W. L.R. 512. This caso bears a marked similarity in its facts to 
A.V.G. Management Science Ltd. v. Barwell. 
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request to the Canadian Supreme Court that, should the case be 
taken on appeal, it should abolish the rule in Bain v. Fothergill. 

In the Canadian Supreme Court two questions were raised: (1) 
whether the rule in Bain v. Fothergill was properly applied ‘in the 
lower courts, (2) whether the rule should no longer be followed in 
common law Canada. 

On the first question, Laskin C.J.C., delivering the judgment of 
the Court, briefly reviewed the historical foundation for the rule 
in Bain v. Fothergill. In passing, he endorsed much of the finding 
of the British Columbia Law Reform Commission report ° and con- 
cluded that the rule was anomalous and that that was good reason 
for a strict limitation of its scope. This had been the approach 
adopted by Megarry J. in Wroth v. Tyler but, perhaps more 
importantly, had been the basis of the dissenting judgment of 
Robertson J.A. delivered in the court below, which Laskin C.J.C. 
endorsed. Robertson J.A. had proscribed the scope of Bain v. Fother- 
gill within three considerations, These were, that there was no fraud 
committed by the vendor, no wilful act preventing performance, 
and that the defect in title was unexpected and insuperable.*! In 
the case before the Court, applying those criteria, Laskin C.J.C. 
concluded on the first issue: 


“I do not say that there was fraud or a want of good faith 
(save possibly in respect of Jordan) but, in my view, it is enough 
to oust the limiting rule in Bain v. Fothergill if the vendor, 
having title, has either voluntarily disabled himself from being 
able to convey or has risked and lost his ability, to do so by 
what were in effect concurrent dealings with two different 
purchasers.” 13 


The judgment emphasises the significance of the vendor’s conduct 
in determining whether the rule in Bain v. Fothergill applies. At 
one end is the vendor acting in good faith who has a perfect title 
but voluntarily creates some impediment. At the other is a vendor 
who fails to take reasonable steps to clear a latent defect of title. ™ 
If neither can rely on Bain v. Fothergill then this greatly diminishes 
the scope of the rule. 

It is the second question, whether the rule should be abrogated, 
which makes the Canadian Supreme Court’s decision noteworthy. 
Laskin C.J.C. identified several justifications which had been pro- 
pounded in support of the rule. Apart from the major rationale, 
that of uncertainty of title under the early English deeds system, 


° Brith Columbia Law Reform Commission Report on the rule in Bain v. 
Fothergill (1976) No. 28 which concludes with the recommendation that the rule 
should be abrogated, s. 33 of the Property Law Act 1979 (R.S.B.C.) c. 340, adopts 
that recommendation, At least one state in Australia has a similar provision: soe 
Queemiland Property Law Act 1974, s. 68 

10 Supra, note 6, 

11 Supra, note 5 at p. 739. 

13 Supra, note 3 at pp. 338; 54, 

18 See Malhotra v. Choudhury [1980] Ch. 52 (C.A). 
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there existed the subsidiary justifications of “ complexity of real 
property law and the consequent hardship on a bona fide vendor 
putting his property on the market,” and the suggestion made in 
Corbin on Contracts “ that because land in England was not subject 
to rapid fluctuations in value then the contract price was usually 
substantially the same as the market value at the time of breach.” ** 
The conditions which spawned these subsidiary justifications did 
not exist in Canada. The abrogation of the rule depended only upon 
the degree of certainty of title at the time of contracting which a 
vendor could be expected to provide. 

Canada is in the unenviable position of having a variety of title 
recording systems. These range from the Western Provinces, which 
have adopted a Torrens system comparable with Australia and New 
Zealand conferring a statutory indefeasible title, through to the 
Maritime Provinces, which have systems of deeds’ registration com- 
parable with the majority of the United Kingdom conferring no 
better title than that possessed by the documents although giving 
priority over unregistered instruments. 

_ In provinces operating under a Torrens or near similar system of 
title registration, it comes as no surprise that Laskin C.J.C. was 
prepared to declare, if necessary, that the rule in Bain v. Fothergill 
should no longer apply. However, and more significantly, he was 
prepared to abrogate the rule in provinces operating deeds’ registra- 
tiọn systems, “ where there existed a public register upon which 
transfers of interests must be recorded to be protected.” The rule 
was, after all, “ judge-made. and based on considerations which did 
not operate in Canada.” . 

This is the first time a senior appellate court has indicated that it 
would abrogate the rule in Bain v. Fothergill. It goes further than 
the response from appellate courts in other jurisdictions which have 
only imposed narrow restraints.** The residual ground of the rule in 
those jurisdictions applies only where the vendor can prove that he 
has acted without any fault (this being narowly construed) what- 
soever. As has been pointed out recently,’* that only shifts the risk 
of inflating land values on to a wholly innocent purchaser. The law 





1 N.Z. Jr.App. 1, doubted whether the rule had any application where a Torrens 


16, Oakley, supra, note 2 at p. 70. 
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. often has to apportion risk between two innocent parties. In a 
time when title to land has, to quote Megarry J., “ aseptic certainty 
and clarity ” there is no apparent justification to allocate that risk 
to a purchaser. It is, after all, still easier for the vendor to ensure 
the propriety of his title than the purchaser. It is to be hoped that 
this decision of the Canadian Supreme Court will hasten the demise 
of the anomalous rule in Bain v. Fothergill. 
J. BERRYMAN 


Winner TAKES ALL 


Tae paradigm products liability case involves a defective product 
(whose defect may or may not be due to someone’s negligence) 
causing personal injury or property damage to an innocent con- 
sumer. For a variety of reasons, including the likelihood that the con- 
sumer himself will not be insured, the probability that the retailer 
will be insured or be able to pass the loss along the chain of 
distribution and the desirability of providing at least general deter- _ 
rence to the type of cost creating activity connected with the defect 
and subsequent injury, the consumer is given an almost irrefrag- 
able right to claim compensation from the retailer. At the moment 
this right is derived primarily from the implied warranties of section 
14 of the Sale of Goods Act 1979, which operate to confer contract 
Tights on the consumer in circumstances which at least in personal 
injuries cases seem to have more of a fort policy resonance.? The 
normal expectation is that the retailer will pass the liability along 
the chain unless he has bargained away his rights to do so by 
entering into a reasonable exemption clause. 

The facts of Lambert v. Lewis? fail to conform to the conven- 
tional pattern. The difficulties which all levels of the judiciary found 
in arriving at a just and efficient solution in the case suggest serious 
deficiencies in the existing mechanism of products liability law. In 
Lambert there was indeed a defective product—a negligently 
designed towing hitch. This did not injure the consumer directly 
but instead caused personal injury and property damage to third 
parties (the plaintiffs) when the consumer’s trailer became detached 
from his Land Rover and struck the plaintiffs’ vehicle. Nor was 
the consumer innocent—he had negligently maintained and con- 
tinued to use the defective towing hitch. As a result he was held 
liable in negligence to the plaintiffs thus suffering economic loss 
in the form of tort liability for which he was presumably insured. 





1 As Hability in negligence loses its fault requirement (e.g. Roberts v. Ramsbottom 

[1980] 1 Al ER. 7) and Habiltty under s, 14 loses any remaining vestigo of 
voluntariness, these two loss distribution mechanisms are growing increasingly similar. 

ee 


Products 
is perhaps a case for relaxing the 
2 [1981] 1 All E.R. 1185. 
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The retailer, due to a defect in his stock records system, could not 
identify the distributor who sold him this towing hitch. Any 
recourse which he might have against the manufacturer would 
therefore involve skipping links in the distribution chain. 

Here then was a case with one set of accident losses which ulti- 
_ mately had to be distributed among three arguably eligible parties : 
the careless consumer, the “innocent ” retailer of defective goods 
and the negligent manufacturer (or their respective insurers). But 
the courts never had the opportunity to view the facts as a whole or 
to speculate on the ideal ultimate apportionment. They were forced 
instead to treat the matter as five separate sub-actions,? each with 
its own rules and each sealed off from all the others. 

Even if the courts kad been able to decide upon a perfect overall 
apportionment, their ability to make it would be severely limited 
by procedural and conceptual barriers. The most obvious is the 
traditional all-or-nothing approach to contract liability, which was 
the root of the problems surrounding the consumer-retailer sub- 
action. As it happened, this sub-action involved only 25 per cent. 
of the plaintiffs’ total damages, plus the consumer’s costs in defend- 
ing the plaintiffs’ claim. Although the consumer was potentially 
liable for the plaintiffs’ entire loss, he was in a position to share it 
with the negligent manufacturer, not via contract or tort, but 
under the Law Reform (Married Women and Tortfeasors) Act 
1935, application of which led to a 25 per cent./75 per cent. 
apportionment between the consumer and manufacturer. It must 
be stressed, however, that the amount at issue between the con- 
sumer and the retailer could well have been the entire amount of 
the damage caused by the defective product,‘ and that the principles 
established in the case must be assessed against this possibility. 

There is no possibility of apportioning loss between a contract- 

ing retailer and negligent consumer under the Law Reform 
(Contributory Negligence) Act 1945 unless the contractual breach 
is of a duty to take reasonable care. The Civil Liability (Contribu- 
tion) Act 1978, which came into force too late for use in Lambert, 
makes some provision for apportioning losses between tortfeasors 
and contract breakers, but it would have been of no use to this 
retailer. Apportionment requires that two parties be liable to the 
same third party for the same damage. The retailer was not liable 
to the plaintiffs at all, so he could not apportion with the con- 
sumer, who was liable only to the plaintiffs (at least in terms of the 
25 per cent.). As between retailer and consumer, it was “ winner 
takes all.” 

At trial the winner was the retailer.” Stocker J. held that the 


3 Plamntiffs v. consumer; plaintiffs v, manufacturer; consumer v, manufacturer 
(on apportionment); consumer V. retatler; retailer Vv, manufacturer, 

4 This would have been the case if, for example, the manufacturer had not bean 
negligent in creating the defect or had been unable to satisfy the judgment against 


s [1979] RTR. 61; [1978] 1 Lloyd's Rep. 810. 
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continued use of the coupling by the consumer when he realised, 
or ought to have realised, that it was broken, would not have been 
in the contemplation of the parties at the time the contract was 
made. He distinguished the line of cases beginning with Mowbray v. 
Merryweather ' in which purchasers of defective goods who were 
liable in negligence or breach of statutory duty to third parties for 
injuries caused to those third parties were able to pass the liability 
on to their suppliers. In these cases, he asserted, “the breaches of 
duty by the plaintiff to the third party were in each case co- 
extensive with the contractual duty relied upon against the 
defendant ” ' (by which he seemingly meant that the original defect 
caused the injury without any added danger due to the negligence 
of the consumer). The consumer’s use of the defective goods could 
be seen to be in direct reliance on the warranty of fitness. In 
Lambert the negligence of the consumer went beyond mere reliance 
on the initial fitness of the goods and called into play a gloss on 
Mowbray explained by Winn LJ. in Hadley v. Droitwich 
Construction Co, Ltd. *: 
“...in a case where A has been held liable to X, a stranger, 
for negligent failure to take a certain precaution, he may 
recover over from someone with whom he has a contract only 
if by that contract the other contracting party has warranted 
that he need not—there is no necessity—take, the very. pre- 
caution for the failure to take which he has been held liable 
in law to the plaintiff.” 


There was no such warranty given by the retailer and the claim 
by the consumer consequently failed. 

In the Court of Appeal, the winner was the consumer.’ The 
interpretation of Mowbray by Winn L.J. was explicitly rejected as 
having the effect of unjustiflably reducing the statutory warranty 
of fitness to “a warranty that goods are suitable for use for the 
contemplated purpose provided that there is no negligence in 
employing incompetent servants or in failure to maintain.” ** To 
avoid liability to a negligent consumer, a retailer would have to 
show that the carelessness ‘“‘ was so unreasonable as to be beyond 
the contemplation of the suppliers, or such as to break the 
chain of causation between their breach of warranty and the acci- 
dent....”*! Relying much too heavily on the findings concerning 
the manufacturer’s responsibility for the accident, the court 


© [1895] 2 Q.B. 640. See also Smms y. Foster Wheeler Lid. [1966] 2 Al ER. 
3, and Driver v. William Wilet (Contractors) Ltd. [1969] 1 All E.R. 665, 


w 
— 


t [1979] RLT.R, 61, 91. ® [1968] 1 W.L.R. 37. 

* [1980] 1 All E.R. 978 (C.A) 10 Ibid. at p. 992, per Stephenson L.J. 

11 Fold. at p. 993, per Stephenson L.J. 

13 The FLL, pointed out the error in equating a “chain of causation” Ieading 
from the manufacturer's negligence to the plaintiffs acckdent with a chain connect- 
ing the retailer's mlo of defective goods to the 
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found that the effect of the breach of warranty was continuing at 
the time of the accident (in the same way as the effect of the 
manufacturer’s negligent design) and that the retailer was liable to 
indemnify the consumer against the damages which he had to pay 
to the plaintiffs. The court recognised that the effect of this would 
be to make the retailer the insurer of the consumer’s negligence, at 
least initially." ' 

This decision brought into operation the retailer’s fourth party 
claim against the manufacturer. His attempt to obtain compensa- 
tion directly, either in contract, relying on Carlil** and AR 
Pier," or in tort, through Hedley Byrne'* or Donoghue," 
unsuccessful. At the time this seemed to have been the ane 





under the 1935 Act between the manufacturer and the consumer were also mis- 
conceived, since that apportionment was based on both causation and blameworthiness, ' 
and the latter is irrelevant to an appraisal of the position of the Innocent retailer. 


scheme of contributory-nogligence-type apportion- 
ment would yield much smoother results. F 

14 Carlil v. Carbolic Smoke Ball Company [1893] 1 Q.B. 256 (C.A.). 

15 Shonklin Pier v. Dets! Products [1951] 2 K.B. 854, The contract theory attack 
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retaining at least the of in similar but stronger circumstances, 
17 Donoghue v. Stevenson [1832] A.C. 562. This argument, which foundered on 
the limits of recoverable Jom, socms to have been treated as a make-welght, 


which is a pity. The retafler’s loss was neither speculative nor potentially limitless 
by 


potential economic loas cases, Under the policy criteria discussed in Spartan Steet 
and Alloys v. Martin & Co. Ltd. [1972] 3 All E.R. 557, of Ross v. Caunters [1979] 


economic logs is not recoverable under Donoghue. 
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_ controversial aspect of the Court of Appeal decision, and was 
expected to be the heart of the appeal to the House of Lords. The 
parties predicted a hearing of at least seven days necessitating the 
citation of a very large number of English and foreign authorities. 

These expectations were not fulfilled. The hearing lasted well 
under a full day, and the single speech ‘of Lord Diplock (for a 
unanimous House) relied on only two authorities—Mowbray and 
Hadley. The retailer was again the winner, and Stocker J.’s approach 
and the dictum of Winn L.J. in Hadley were vindicated. The 
implied warranty was not that “the coupling could continue to 
be safely used to tow a trailer on a public highway notwithstanding 
that it was in an obviously damaged state.” }* The reasoning in the 
Court of Appeal that “since there was no break in the chain of 
causation between the negligence of the manufacturers, which 
consisted in the defective design of the coupling and the plaintiff’s 
damage, there could be no such break between the dealer’s breach - 
of warranty, which likewise consisted in the defective design of the 
coupling, and the farmer’s loss” ?* was erroneous, since the con- 
sumer’s liability arose from his own negligence, which manifestly 
did not result directly and naturally, in the ordinary course of 
events, from the dealer’s breach of warranty. The retailer was not 
liable and the fourth party proceedings were again moot.” 

The full implications of this approach are not clear. At its 
narrowest, it appears that a consumer whose own negligence com- 
bines with (and presumably exacerbates) an existing defect in a 
product with the result that loss is caused to a third party will not 
be able to pass any part of his own liability for negligence on to the 
retailer of the goods (unless the warranty can be read as assuring 
the consumer that his omitted precautions were unnecessary).™ A 
slightly broader reading would indicate that where the consumer 
himself suffers personal injury or property damage, partly as a 


18 [1981] 1 AN E.R. 1185, 1191. 19 Ibid. 
20 This changes 
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result of his own negligence and partly as a result of the defect, he 
will be denied any compensation from the retailer. This reading 
will be avoided only if the relation of his negligence to his own 
accident can be distinguished convincingly from its relation to his 
liability for someone else’s accident. Such a distinction can be 

ere could be no liability without the consumer’s 
negligence even though there could be an accident caused by the 
defect alone—but since the particular liability or accident would 
by hypothesis not have occurred but for the combination of the 
defect and the negligence, it is not very persuasive. The possible 
distinction between economic loss and physical injury is not 
traditionally associated with contract liability. 

The result on the facts of Lambert—that ultimately the con- 
sumer paid 25 per cent. and the manufacturer 75 per cent. of the 
loss caused by their joint negligence—is certainly an acceptable 
one. The mechanism whereby it was achieved is, however, unsatis- 
factory. The suggestion that the negligence of the consumer will 
insulate the retailer from any liability, no matter how serious. the 
defect in the product or how unavailable other sources of contri 
bution or compensation, is totally out of tune with modern trends 
in products liability. In their Report on Products Liability, the 
Law. Commission considered (and rejected) the possibility that 
contributory negligence should not be available even as a partial 
defence in products liability cases.% It did not seem to occur to 
the Commission that it might be turned into a total defence. In 
their report on Contribution, the Commission decided not to tackle 
the difficult problem of making contributory negligence a partial 
defence in contract actions generally. The potential injustice of 
the approach in Lambert should persuade them to reconsider, so 
that the courts might be provided with a more flexible response 
than the traditional all-or-nothing determination. Ideally, of course, 
reform in the products liability area should not rely on existing con- 
ceptual and procedural machinery but should set out to create new 
and comprehensive structures to ensure that the complex problems 
will be dealt with rationally, fairly and according to a coherent and 
consistent conception of policy and purpose. In the interim how- 
ever, some less ambitious tinkering is called for. 

Tom HERVEY 


RANK Frum DISTRIBUTORS LTD. y. VIDEO INFORMATION CENTRE 
Ir is submitted that the House of Lords’ decision in Rank Film 
Distributors v. Video Information Centre * has been a far less serious 
set-back to the meteoric rise of the Anton Piller order than was 
anticipated. 
wag te oe en ES 

33 “Liability for Defective Products” (Gmnd. 6831, June 1977), p. 32. 


33 “Law of Contract: Report on Contribution ” (March 9, 1977), p. 9. 
1 [1981] 2 W.L.R. 668. 
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The order, first recognised in Anton Piller K.G. v. Manufacturing 
Processes Ltd. * is a particularly novel type of ex parte interlocutory 
injunction originally designed to combat copyright infringement 
where it was feared that “ pirates ” were in possession of incriminat- 
ing documents or things which they might destroy given notice of 
an inter partes application. These orders have proved of enormous 
benefit in the past five years to owners of industrial property. Among 
those who have found them particularly useful, and for whose 
benefit, indeed, they were first designed,” are film and record com- 
panies, who have long complained * of the lack of adequate remedies 
for damaging infringement of copyright. The penalty under section 
21 of the Copyright Act 1956 is still only £50 which “ pirates ” may 
regard as another overhead. The Anton Piller order was therefore 
greeted with great hope. l 

As originally phrased, the order required a defendant to allow 
entry and inspection of his premises to the plaintiff’s solicitor for 
the purpose of removing material infringing copyright. Issued ex 
parte, since surprise is of the utmost importance, it is a very severe 
order which the Court of Appeal has stressed * is only to be used 
where justice would otherwise be defeated. Indeed, the Court of 
Appeal, in granting its approval, was at pains to dispel pre-emptively 
a major fear by expressly distinguishing the Anton Piller order from 
a search warrant. It clearly does not authorise breaking down doors 
nor gaining entry by an open door or window but only entry and 
inspection by permission of the defendants—who would, however, 
be in contempt of court should they‘ refuse. ‘ 

Despite safeguards imposed against indiscriminate or unnecessary 
use,’ there has been some judicial discomfort at making an order 
of this severity in civil proceedings *; a sentiment which appears to 
have strengthened ° as the order has been extended from “ piracy ” 
to “ bootlegging ” 1° and non-industrial property.*? 
a te a 

a 115761 Ch. 55. 3 See E.M.I. v. Pandit [1975] 1 WLR. 302. 


4 
* e.g. tn Anton Piller K.G. v. Manufacturing Processes Ltd. [1976] Ch. 55, 61. 


8 Ibid. p. 61, per Ormrod L.J.: “Such orders, therefore, will rarely be made, 
and only when there is no alternative way of ensuring that justice 4s done to tho 


* Sco e.g. dissenting judgments of Shaw L.J. in Ex p. Island Records Ltd. [19781 
Ch. 122, 141 and Donaldson LJ. n Yousif v. Salama [1980] 3 All E.R. 405, 

1° In Bx parte Island Records Lid. [1978] Ch. 122. “ Pirates ” take unauthorised 
copies of pre-recorded, copyright material for commercial exploitation and “ boot- 
leggers ” make unauthorised recordings of live performances, to be made and sold 


cE OER ERTS 
11 For footnote, see p. 582. 
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That the Anton Piller order continued, nevertheless, to thrive = 
was due mainly to two factors: first plaintiffs on application generally 
undertook not to use information discovered except in the action 
(nor were the police in general interested in prosecuting the 
offenders) 2°; secondly, the simple fact was that before Video Infor- 
mation Centre, no defendant had challenged the orders.“ The 
defence raised by V.I.C. was, however, insuperable. 

The facts emerged against the background’ of the video cassette 
blackmarket, of which London is apparently the centre. The plain- 
tiffs discovered a thriving piracy operation carried on from a house 
in a London suburb where their copyright tapes were copied ** and 
a booth in Kensington where the copies were sold. In addition to 
the basic Anton Piller order for entry, search and seizure, they 
obtained an order for the discovery of, inter alia, names and 
addresses of the defendants’ suppliers and customers. The defend- 
ants, aware that the D.P.P. was investigating the case and recognised 
a real possibility of prosecution, contended that they were protected 
against discovery under the order by the privilege against self- 
incrimination. ‘ 

The Court of Appeal held, by a majority, that although the court’s 
jurisdiction justified the issue of an Anton Piller order, that part 
requiring disclosure was contrary to the well-established principle 
‘of privilege against self-incrimination and would be expunged.** 

The plaintiffs argued in the House of Lords that protecting a 
defendant from possible self-incrimination had to be reconciled with 
doing justice to a plaintiff. In the context of industrial property, 
, since so many actions formerly involving civil liability only were 
now criminal offences," plaintiffs would continually find the defence 


indirectly stiffen the sinews of the criminal law, which was not the function of the 
civil courts, Lord Denning MR., distinguishing Apple Corps. V. Lingasong Ltd. 
decided of : 





[1977] FSR. 345 caso Gourlet VY. 
Union of Post Office Workers [1978] A.C. 435, held that the plaintiffs had a right 
of property under been infringed and thus had 


beyond that by 

11 In Youslf v. Salama [1980] 3 All E.R. 405, the C.A. belki that an Anton 
Piller order may be granted, at the court’s discretion, to preserve a document which 
does not form the subject matter of the action. 

12 eg. the Fleet Street Reports show the increase in applications and in the 
numbers of jurisdictions in which the orders are avallable, e.g. Now Zealand (Fme 
Art Productions v. Gray [1980] F.S.R. 323); Hong Kong (Union Carbide Corp. V. 
Hing Lin Offset Printing Co. [1980] F.8.R. 109); Nigeria (Ferodo Ltd. v. Unibros 
Stores [1980] F.S.R. 489). 

13 This was ono of the complaints of the film and record’ companies. 

u As Lord Denning M.R. polnted out in Ex parte Idand Records Ltd. [1978] Ch. 
, 122, 133: “The effect of these ex parte orders has been dramatic, When served with 
them, the shopkeepers have acknowledged their wrongdoing and thrown their hand 
in.” 


18 On equipment manufactured by much to the amusement of the C.A. 


Justift 
wrong [1980] 2 All E.R. 273, 282-283. 

ır e.r. Many "passing ofl” cases are now offences under tho Trada Descriptions 
Act 1968. 
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raised and fail to obtain relief from the civil courts, It was suggested 
that the courts should decide in a particular case that any matter 
compulsorily disclosed should be inadmissible in evidence; a sub- 
mission amounting to a request for section 31 of the Theft Act 
1968 ** to be extended to cover the present situation. 

Lord Wilberforce rejected the suggestion: “... that a civil court 
has any power to decide in a manner which would bind a criminal 
court that evidence of any kind is admissible or inadmissible in that 
court ” ** and the extension of section 31 of the Theft Act-1968 by 
analogy. Further, the defendants could not adequately be protected 
by the plaintiffs’ undertaking that they would not make use of the 
information for any other purpose, since this protection would only 
apply to prosecution by the plaintiffs themselves. 

As possible offences their Lordships recognised section 21 of the 
Copyright Act 1956 and common law conspiracy to defraud. 
Although it was considered unreasonable to allow a defendant to 
claim privilege where the value to the plaintiff of the information 
sought was so much greater than the penalty available under the 
statutory offence in the unlikely event of a prosecution,” it was 
thought that exposing a defendant, dealing in or manufacturing 
illicit films, to the substantial risk of the serious charge of conspiracy 
to defraud was different. Therefore, although with undisguised 
reluctance,” their Lordships held that the privilege must inevitably 
attach. 

A point unanswered by the House of Lords is whether it is for 
the defendant to raise privilege or whether the court can, of its own 
volition, restrict the order where it is apparent that the defendant is 
in danger of self-incrimination. In the Court of Appeal, both Bridge 
and Templeman L.JJ. took the latter view.’ Templeman L.J.’s 
reasoning was that the defendant was so seriously disadvantaged as 
this complicated order might be served without warning and without 
the opportunity for him to take legal advice before complying, that 
the order for discovery under threat of committal for disobedience 
should not be made. Lord Denning M.R., on the other hand, thought 





18 Which provides that a person may not be excused on grounds of self- 
incrimination from discovery in proceedings for tho- recovery or of 
any property, for the execution of any trust or for an account of any property or 
dealings with property, but that no statement or admission so made will be admissible 
in evidence him in proceedngs for an offence under the Act, In the C.A. 
only Lord Denning M.R, approved of this argument. Rank Film Distributors, supra 
at p. 281, 1® [1981] 2 W.L.R. 668, 675. 

20 Ibid. at p. 678. Offences under a. 21 were, per Lord Fraser, “comparatively 
trivial.” Lord Wilberforce, rbd. at p. 674, also concluded that breach of the privilege 
was justifiable tr the context of s. 21 since that section was rarely invoked, and 
“potential liability under it might well be regarded as totally insubstantial.” This 
appears to be a significant extension of the principle in R. v. Boyes, 1 B.B.S. 311, 
quoted by Du Parcq L.J. in Triplex Safety Glass Co, Lid. v. Lancegaye Safety Glass 
(1934) Ltd. [1939] 2 K.B. 395, 405, that only where “in the ordinary course of 
the law” it is impossible that the defendant should be convicted (my emphasis) is 
tho evidenco 


compellable, 
31 Ibid. at p. 674, per Lord Wilberforce; p. 680, per Lord Fraser of Tullybelton. 
34 [1980] 2 All BR, 273, 268, 289. 
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.'that in fairness to the plaintiff the order should issue, leaving the 
defendant to be protected by the Riddick principle.” 

Lord Wilberforce did not consider this a problem for the House 
of Lords, but hoped that in due course orders would be formulated 
which would be effective but preserve the defendant’s essential 
rights.4 After some initial uncertainty * the courts have apparently 
taken this advice to heart: on at least one occasion ** a full Anton 
Piller order has included the proviso that, on service, the plaintiff's 
solicitor should inform the defendant of his right to raise the defence. 

Whether the Rank decision will be a major set-back for the 
Anton Piller order, or a mere “ hiccup,” depends very much on its 
interpretation in the lower courts. Of interest already are two appli- 
cations subsequently heard by the Court of Appeal. In both Octi 
Optical Coatings Ltd. v. Spectron Optical Coatings Ltd.™ and Snug- 
koat Ltd. v. Chaudhry * the Court of Appeal distinguished between 
defendants who faced a “ realistic chance of prosecution,” as in the 
Rank type of case, who were therefore entitled to claim privilege, 
and those for whom the danger was insignificant, who were not. On 
the facts of Rank, Lord Wilberforce recognised that the effect upon 
the defendants of disclosing the information sought might be to: 
“set in train a process: which may lead to incrimination or may 
lead to the discovery of real evidence of an incriminating character. 
In the present case, this cannot be discounted as unlikely: it is 
not only a possible but probably the intended result.” ** 

To some extent, therefore, there is room to distinguish, although 
for the more serious Rank type of case, it may be that the film and 
record companies will be deprived, at least for the time being, of 
the full usefulness of the Anton Piller order. It remains to be seen 
whether the legislature will act upon the hopes expressed in the 
Court of Appeal ** and the Hote of Lords *? perhaps by extending 
section 31 of the Theft Act 1968 to remove the present paradox 
that, the more criminal the activities.of the defendant can be made 
to appear, the less effective is the civil remedy available to the 
plaintiff.*? 

A. STAINES * 

33 Le, the principle in Riddick v. Thames Board Mills Lid. [1977] 3 All ER. 
677 that the documents discovered would not be admissible in criminal proceedings. 
See [1980] 2 All E.R. 273, 283. ™ [1981] 2 W.L.R. 668, 676. 

95 eg. when Fox J., following the C.A. in Rank, made an Anton Piller order 
without requiring discovery of the defendant's suppliers and customers: Ocli Opttoal 
ae Spectron Optical Coatings. His decision was reverted [1980] F.S.R. 
36 On April 10, 1981, when Dillon J. granted such an order to Sony Corp. 


ar [1980] F.S.R. 227. a8 [1980] F.S.R. 286, 
29 [1981] 2 W.L.R. 668, 675, 676. 


33 Ibid. at p. 672, per Lord Wilberforce. Legislation is currently under consideration 
in the form of cL 72 Supreme Court Bill 1981, which is a parallel provision to s. 31, 
Theft Act 1968. 

* I am indebted to Mr. Tim Hale of Ciifford-Turner, Solicitors, for his most 
helpful comments, 
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Ex TURPI Causa IN ENGLISH Tort LAW 


ENGLISH tort law has a few dicta on the application of ex turpi 
causa, but no satisfactory direct authority.1 Thus, in the recent 
decision of Ashton v. Turner? Ewbank J. bemoaned the absence ot 
“ direct authorities in English law,” ? and in this first English case 
where the matter has been directly raised, relied heavily on 
Australian case law.* The plaintiff, after drinking heavily with two 
friends, persuaded one of them (the first defendant) to join him in 
a burglary, employing a car owned by the other (the second defend- 
ant). As the plaintiff and first defendant were leaving the burgled 
shop, they were chased. The car driven at high speed by the first 
defendant crashed causing the plaintiff serious injuries. 

In the plaintiff's action ë for negligence, the second defendant 
raised three main defences *: ex turpi causa, volenti non fit injuria 
and contributory negligence.’ All were held to apply. 

It is in its ex turpi causa and volenti aspects that the case is of 
particular interest. The success of the ex turpi causa “ defence ” was 
hardly surprising on the facts, even though its application to road 
accidents in general has been very limited.* The judge agreed with 
the second defendant that both the first defendant and the plaintiff 
were “jointly participating in a burglary” ° which involved the 
“use of a get-away car.” 7° Thus although the use of the car itself 
was not illegal (e.g. stolen) as in some Commonwealth cases,"* there 
was obvious “sufficiency of connection ” = with the post-burglary 
accident, where as Ewbank J. stated, the car “ was being driven by 
the first defendant to avoid the arrest of the two of them.” * This 

1 See eg., N.C.B. V. England [1954] A.C. 403, 428; Hardy v. MIB. [1964] 
2 Q.B. 745, 7600; Murphy v. Culhane [1977] Q.B. 54, 98 and the old Irish caso of 
Hegarty v. Shine (1878) 14 Cox C.C, 124. 

2 [1580] 3 AN E.R. 870. 

3 Ibid. at p, 873. See Winfield & Jolowicx on Tort (11th ed., 1979) at p. 670. 


4 Ibid., at p. 877: Smith v. Jenkins (1970) 44 A.L.J.R. 78 and Godbolt v. Fittock 
(1965) (NSW) 617. 


5 The first defendant took no seo ibid, at p. 871. 
* The second defendant also that he to the use of his car 
T Ewbank J., referring to Owens v. Brimmell [1976] 3 All E.R. 765 and the 


pulsory insurance considera be seen in the t of Starke J. in 
Jenkins v. Smith [1969] V.R. 267, 276. See also Jackson v. Harrison (1978) 138 
CLR, 438. 
® Supra, note 2 at p. 873. 
10 Ibid. Even without the antecedent feature of a serious crime, the mere attempt 
the th 


sofficient for the ex turpi doctrine to apply: see Ford, supra, note 8 at pp. 
47, 172; Tomlmson v. Harrison (1972) 24 D.L.R. (3d) 26, 33; Schwindt v, 

(1958) 13 D.L.R. 770. 

11 Seo ¢.g., Tomlinson v. Harrison, supra, Smith v. Jenkins (supra, note 4) and 
Tallow v. Tullfeathars (1973) 44 DLR, 55, 62, 68. 

13 The phrase, used by Sugarman J. in the Australian case of Godbolt v. Fittock, 
supra, noto 4 at p. @4, was approvingly cited in Ashton's case (supra, note 2 at 
p. 874). 18 Supra, note 2 at p. 873. 
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was judicially equated with a notional continuance of the burglarious 
enterprise, For Ewbank J., having quoted, inter alia, Lord Asquith’s 
much cited dictum in N.C.B. v. England ** concerning the safe- 

, breaker negligently injuring his partner with an explosive charge 
in the “ execution of the common illegal purpose,” ** concluded that 
the “general trend” of such dicta in English cases “is that a 
criminal, for one reason or another, cannot bring a claim for 
negligence for incidents which have occurred during his participation 
in a crime.” ** His conclusion was that the law: 


‘... may in some circumstances not recognise the existence of 
a duty of care by one participant in a crime to another par- 
ticipant in the same crime, in relation to an act done in 
connection with the commission of that crime. That law is 
based on public policy, and the application of the law depends 
on a consideration of all the facts,” 7” 


This does not indicate clearly that Ewbank J. favoured the rather 
nebulous concept of “no duty” from Smith v. Jenkins to rationalise 
the ex turpi defence rather than the more feasible alternative of a 
privative public policy formulation “ by which a right of action is 
given then taken away.” 1 

In case he was wrong on the ex turpi point, Ewbank J. also con- 
sidered the defence of volent?, on the ground that the first 
defendant’s drunkenness was “extreme,” and the “two burglars 
fleeing from arrest in a get-away car” were “engaging in an 
intrinsically and obviously dangerous occupation.” ™® After citing 
Dann v. Hamilton* and Nettleship v. Weston, Ewbank J. applied 
the maxim on both the above grounds. This is unexceptional on the 
facts; but what is surprising is the finding that section 148 (3) of the 
Road Traffic Act 1972, did not operate to nullify the volenti defence. 

Section 148 (3) states that 


“|. the fact that a person so carried [i.e. essentially a passenger 
in a vehicle where compulsory third party insurance is required] 
has willingly accepted as his the risk of negligence on the part 
of the user shall not be treated as negativing any such [tortious] _ 
liability of the user ” (italics added). 


14 [1954] A.C, 403, 428. 

15 Supra, pote 2 at p. 873. 

Ee Se. RTA alae He also cited Godbolt v. Fittock (supra, note 12) 
which, it was alleged, had “gone a good deal further" (supra, note 2 at p, 624) 


17 Ibid. at p. 877 (Italics added). 

18 Ford, supra, note 8, at p. 34, For this writer's views soo “ The Function and 
Effect of Public Policy in Contemporary Common Law” (1977) 51 A.L.J. 185, 
194-197. In Smith v. hide AN noto 4 ai P: 30 ee Ail stated: “It 
sems to mo a mistake to approach the case by asking whether the plaintHf is 
precluded by considerations of public policy from asserting a right of of action for 
negligence. The proper inquiry seers to me to be simply is thoro for him a a right 
of action.” 

19 Supra, note 2 at p. 877. 

20 [1939] 1 K.B. 509. 

a1 [1971] 3 AN ER. 581. 
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The writer has already speculated that this badly-drafted sub- 
section may, not comprebend all volenti situations, including a 
case of “implied” volenti?* and where the separable defence of 
ex turpi interposes.** However, the decision of Gregory V. Kelly,* 
cited by Ewbank J.** indicates that the subsection knocks out the 
defence of volenti even where it arises by implication*’ (in that 
case because of the plaintiff passenger’s knowledge of the defective 
brakes on the defendant’s car). 

Ewbank J. emphasised that the decision in Gregory was based on 
a concession by counsel: here, the matter had been argued, the 
facts were “entirely different” and he did not find section 148 (3) 
deprived the second defendant of the defence.** Unfortunately his 
Lordship does not elaborate as to why the facts in Ashton were 
“entirely different ” in this laconic dismissal of the statutory inroad 
into common law principles; but presumably his decision was based 
on some implied legislative intent to deprive a wrong-doing plaintiff 
of the statutory protection even where at common law the 
“ defence ” of ex turpi cannot apply as such.*® 

It seems clear that theoretically ex turpi is set up on a different 
basis from volenfi, te. public policy rather than “consent” to 
the risk ** (and volenti is a wider defence as it is not solely con- 
cerned with ilegal activities).** Therefore this “defence” is un- 
affected by section 148 (3), even though, like volenti it constitutes 
a complete defence.” But it is not explicitly in the ex turpi context 
that Ewbank J. applied the subsection, and a reader of his judgment 
might be forgiven for wondering whether this is because the separ- 
able defence of volenti has in this instance of illegality been 
effectively elided with ex turpi.? There is already evidence in 
Australia, for example, of judicial reluctance to admit “ illegality ” 
as “an independent and separate defence.” * In Smith v. Jenkins, 
Windeyer J. opined that the “formulation [of ex furpi] can be 
founded on the negation of duty, or on some extension of the rule 


Si ee Non, Pit injuria and. Pasa Liability " (1973) 123 New LJ. 373, 
33 Such a judicial interpretation hes already been made of analogous iogislation 
in New Zealand: Seo Pools v. Stewart [1969] N.Z.L.R. 501; discussed in (1975) 
4 Anglo-American L.R. 426, 434-435, 

H note 29 at p. 375. 

a8 [1978] RT.R, 426, 


two ar 
31 See Ford, supra, note § at p. 179. ; 
33 See the dictum of Lord Denning M.R., in Murphy v. Culhane [1976] 3 All 
E.R. 533, 536 which emphasises that both defences “ go to the whole claim.” 
33 See the dictum of Murphy J. in Jackson v. Harrison, supra, noto 8 at p, 464. 
at 
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voleńti non fit injuria ” and that “ [h]ow it is to be analysed and 
explained matters not.” ** This implies that the juridical status of the 
ex turpi “ defence ” is only of academic interest. In most cases this 
may be so, but when statute has intervened to rule out volenti 
explicitly or implicitly, its true nature is of great practical import- 
ance. Indeed, in the later Australian case of Jackson v. Harrison— 
where the plaintiff passenger in a car was injured by the negligent 
driving of the defendant whom the plaintiff knew was disqualified 
from driving—Murphy J. seems to have realised this difficulty when 
he stated that such a synthesis of the two defences “«_,. would raise 
problems where there is a statutory duty of care to which volenti is 


attributes of the latter, and should have been ruled out by section 
148 (3).27 On the other hand, as already stated, this subsection should 
not limit raising the potentially overlapping “defence ” of ex turpi 
causa itself which seems ironically in recent years to have attained 
greater prominence in tort cases owing to the corresponding con- 
traction of volenti.** 

C. R. SYMMONS 


ee 

as Supra, note 4 at p. 88, But cf. Kitto J. in the same caso at p. 80 and Sugarman 
J. n Godbolt v. Fittock, supra, note 4 at p. 620. ' ` 

86 Supra, note 8 at p. 464. He appears to have had industrial safety legislation 

y in mind. i 

37 Unless Ewbank J's judgment purports to exclude the “impled ” voleni cases 
generally from its ambit: soo supra, notes 22 and 28. 

38 See Ford, supra, note § at p. 181. 
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‘Labour Law.) By B. A. HEPPIE, J. HEPPLE, PAUL O'HIGGINS 
and Pava STRLING [London: Sweet and Maxwell. 1981. xxii 
and 131 pp. £15-00.] 


THE story of labour law in Britain is very strange. All contributions to its 
literature today must be set in the context of that odd history and examined 
for their underatanding of its development. 

When peace returned in 1946, “labour law” in anything Hke “modern 


bargaining. At that time, this characteristic was absent from most law courses 
in the homeland of collective bargaining. Indeed, how could it be otherwise? 
Where was the Hterature? The main exception was the London School of 
Economics where a course, not only rather “modern” but from an early 
date comparative as well, had flourished (as the writer found to his astonish- 
ment in preparing our Report to the International Congress in 1966) since 


law, like Munkman, Redgrave or Samuels, rarely strayed anywhere near 
labour relations. For most people in 1946: “Labour Law was the contract 
of employment and a bit about protective legislation ” (Kahn-Freund (1979) 
8 LL.J. 199), Even Fridman’s large volume in 1963 was little better. 

Most of the books reviewed here would have fitted easily into that setting. 
A writer, however, may still alm at the modern equivalent of “ master and 
servant ”—the individual employment relation plus safety at work. Whincup 
is, within that Hmitation, reasonably successful, It alms to explain tho 
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work (a perfectly legitimate target), needs to devote just a few pages indepen- 
dently to collective labour relations and industrial conflict. Otherwise parts of 
the individual target itself are forever shrouded in' mystery. Selwyn is also 
an elementary book with a target largely limited to the individual employ- 
ment relationship and eafoty at work (the latter much less informative than 
Whincup). But he adds a brief chapter on aspects of the law relating to 
industrial relations; and in addition to the now customary diagrams, he throws 
in a few enlivening cartoons. It would have been better to relate parts of 
the last chapter thoroughly to the earlier chapters, for example, to Chapter 3, 
where the author advances a highly idiosyncratic version of “ incorporation ” 


adequa 
unionists, and preferring rather insignificant cases to certain central authorities 
(such as Morris v. Bailey [1969] 2 Lloyd's Rep. 215 (C.A), Burroughs Machines 
v. Timmoney [1977] LRLR. 404 and British Leyland v. McQuilken 
[1978] IR.L.R. 245). But at loast the chapter is there. And the book opens 
with a few pages of rather knock-ebout attack on “ yotuntarism "—“ part of 
the mythology of industrial relations, as if ‘the law’ were some form of 
antiworker conspiracy.” One reads on expectantly, waiting to find a brief 
introduction of the student to Kahn-Freund’s concept of “ non-Interven- 
tlonism,” especially if it is true that: “Tho will of Parliament is superseding 
the bargaining table”; and the law itself is now in a “hideous and ghastly 
state of obfuscation.” But he never appears. Even in a version of Hamlet 
abridged for students one really must not excise the Prince of Denmark. 
Which brings us back to our story. By 1950, there was still no satisfactory 
book dealing with the law about Individual employment relationships; col- 
lective labour relations; statutory regulation; collective agreements; trade 
unions; and industrial conflict (let alone such “boundary” topics as social 
security). Tillyard (who, like Robson, is one of the true fathers of the subject 
but left us only a slender written bequest) had written his little known but 
pioneering book, The Worker and the State (1946); while the vigorous attempts 
by Frank had failed (as later editions of his 1958 ‘book show) largely by 
reason of inadequate soclo-legal analysis, The break-through came with Kahn- 
Freund’s chapters on Labour Law in The System of Industrial Relations in 
Great Britain (eds. Flanders and Clegg, 1954) and in Law and Opinion in 
England in the 20th Century (ed. Ginsberg, 1959). Together they provided both 
an analytical and historical framework for thinking about al aspects of 
British labour law. But these, Hike his influence elsewhere (e.g. on the legal 
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preeentation in McCarthy's, The Closed Shop in Britain (1964) or on 
Employment Grievances and Disputes Procedures, by the writer and Paul 
Davies (1969) ) were not, it was said in the Law Faculties, “ lawyers’ books.” 
In some Faculties they were seen as dangerously sociological, Most academic 
lawyers over 40 had (perhaps fortunately) not heard of them at all, By the 
mid-19603 Kahn-Freund had organised the first post-war comparative labour 
law conference in Britain, producing Labour Relations and the Law: a Com- 
parative Study (1965) (an event which, inter alia, sparked off such work as 
that of the Comparative Labour Law Group); and others had begun to 
expand the old categories (Grunfeld on trade union law in 1966) or had tried 
to survey the law generally against this new socio-legal background (the 
writer’s The Worker and the Law 1965 and 1971). Even books of cases and 
materials on “Labour Law” began to appear (the writer’s in 1967; Sim and 
Powell-Smith in 1969), 

Next came the Labour Law Gold Rush. With apologies to those omitted, 
wo may list such general books as those by Aiken and Reid, Carby Hall, 
Cronin and Grime, Drake, Harvey, Simpson and Wood (a particularly 
unhappy casualty of the repeal of the Industrial Relations Act 1971}—all of 
course influenced by the great public awakening about Labour Law and 
the intrinsic politicisation of the subject which followed inevitably from the 
Donovan Report 1968 and the Act of 1971. Alt these and over 4,000 more 
writings on the subject were listed in the useful Biblography produced by 
Hepple, Neeson and O'Higgins in 1975. The Companion Volume, bringing us 
up to 1978, now adds some 2,000 more entries and is an excellent ald to 
research. (But it is not infallible. Why, in view of entries 5502 and 5519, is 
the note on Camellia Tanker Ltd. v. LT.WF. [1976] LCR. 274, in (1976) 
39 M.L.R. 715, omitted? Yet who cannot forgive sich lapses to editors whose 
scholarly industry turns up once more lively entries as: “Anon. A friendly 
gift to servants and apprentices, Dublin, 1840 71 p.”2) 

By the 1970s, Kahn-Fround had produced his authoritative comparative 
survey, Labour and the Law (1972; with the expanded second editlon in 
1977). This work stamped his mark firmly upon academic labour Jaw, at least 
in terms of method. Suddenly every book on the subject had to be measured 
against it. Even introductory or “simple” text books—like Selwyn or 
Whincup in our present list,—(which are, it must be remembered, sometimes 
quite the most difficult to write) could now justifiably be criticised on a 
rather higher plane. 

For the purposes of degree courses on labour law, out of the maelstrom, 
broadly thres types of book have since emerged. First, the textbooks, hope- 
fully modern in outlook, but naturally traditional In form, Two widely used 
now are Hepple and O'Higgins, and Rideouts Principles; and it is for that 
market that Smith and Wood must be regarded as a competitor. Secondly, 
there are the “Statutes and Materials” volumes: from Wallington’s Butter- 
worth's Handbook to Hepple, O'Higgins and the writer’s Sweet and Maxwell's, 
Statutes and Materials. Thirdly, came the daring new ventures, efforts to 
have the best of both the world of textbooks and that of “ materials.” Most 
original and prominent, of course, in this category is Davies and Freedland's 
Text and Materiais (now with a 1980 Supplement). Elias, Napier and 
Wallington must be judged in that bracket. Beyond these, there are of course 
the modern specialist volumes, such as Grunfeld on Redundancy, Jackson 
and Anderman on Unfair Dismissal, Freedland on Contract of Employment, 
Weekes et al and Thompson and Engleman on the lessons of 1971-74; Kidner 
on Trade Unions, Bercusson on Fair Wages; and countless others. It is not 
the purpose of this review to compare the present volumes closely with their 
competitors; but the very fact that a teacher of the subject can now choose 
among so many different books in itself speaks to the remarkable flowering 
of scholarship in the current chapter of the story. 

In this setting, however, it is difficult to ascertain the precise intention of 
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Drake and Bercusson. The book reproduces the text of four basic statutes 
(T.ULRA. 1974; the EP.A. 1975; tho EP. (Consolidation) Act 1978, all 
as amended; and the Employment Act 1980), together with Annotations which 
the editors arigtnally wrote for the Encyclopaedia of Labour Relations Law. 
The reader must go elsewhere for relovant Orders; nor will he find any 
other fundamental statutes (surely there was room for the Trade Union 

Act 19132), The book is full of irritating defects: after page 43, the rest 
of the hundreds of pages are not numbered; and errors like “Section 17” 
beside Schedule 1 of the 1980 Act, should by now have been erased, Each 
editor has written a new “introductory chapter.” Drake on “The Collective 
Framework ” is a three page effort which is pitched at an unfortunately 
elementary level. By contrast, Bercusson goes in for a 40 page argument about 
the nature of “Employment Protection” which, though prolix, is an 
invigorating demand for a new “approach” to the subject. This piece, now 
only partly convincing, ought to be re-worked as a monograph or an article; 
there are particularly good sections on redundancy and on maternity. As for 
the notes on the statutes themselves, an opportunity has been missed to revise 
and up-date. Take section 14 of TU.L.R.A: how much better that note might 
have been in Its discussion of Taff Vale and the subsequent “ much-cherlahed 
immunity in tort” of unions, if it had ehown an understanding of the undor- 
lying problems of vicarious lability which haunt that area of tho law, as 
even the recent Green Paper on Trade Union Immunities has appreciated. 

The book by Smith and Wood must be judged as a course textbook. As 
such, it is undoubtedly legally solid, more than competent and reasonably 
comprehenstve, It includes nearly one hundred pages on safety; but tastes 
differ so much on how far that subject can be included in a “labour law” 
course that the authors cannot be criticised on that score. The book sets 
out to present a statement of the law, within the context of practical and 
industrial background. It must be open to question today what kind of mixture 
this ought to be, even given that the authors’ approach Is overtly that of the 
“lawyer.” In one respect, the soclo-legal approach is bound to colour the 
structure, as it does in this case by ensuring that aspects of social security 
(though not, it seeme, sickness benefits) play their proper role. But in this 
book the painting of that background, after the initial pages of rather thin 
introduction, takes the, form of rare, even random, references to statistics 
and to a little academic literature about the topic under discussion, presented 
almost as if the auhora had grudgingly given them space. 

Not only does this make the industrial relations “ background” look liko 
an appendix to the law; it affects the very presentation of the law itself. In the 
eight pages on “equal pay,” there is little major reference to anything other 
than statute or case law (a feature not remedied by a clutch of articles in one 
footnote to the discussion of sex discrimination). It is more than odd to find 
no use made of Grunfeld on Redundancy; and it would surety be useful to give 
some references to the voluminous literature on industrial conflict (especially 
that which followed the introduction by the Law Lords of a threat to break a 
contract as a tort in 1964, the novelty of which is a key to understanding 
the modern interplay of case law and statute, and lack af which here leaves 
the student mystified by numerous passages and notes), In fact, the paucity 
of meaningful references to non-legal material in footnotes and the pointed 
omission in some sections oven of academic references, makes this a “ black 
letter” book, somewhat of the old school. The concept of judicial policy 
(or even judicial “creativity,” except in expressing “astonishment” at such 
cases as the three-to-two decision in Nothman v. Barnet L.B.C, p. 178) is 
largely absent from the text, leaving the reader with a somewhat out-of-date 
flavour. 

More remarkable ls the authors’ treatment of collective agreements, which 
in an odd way, relates back to the old book by Mansfield Cooper and Wood, 
which this book has been “designed to replace” (Preface), There ls no 
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separate chapter or section about collective agreements. Their collective 
status is presented in a few words in three pages of vague discussion about 
“ General Principles in Industrial Relations.” No attempt is made to explain 

why they are not normally contracts. The student is given no idea- what a 
“collective agreement” fr; and especially what a British agreement fs Hke. 
No reference is made here to the mafor works of KahnFreund (just 
a reference to an article about his writings on collective agreements), Not sur- 
prisingly, this fault then also vitlates a poor discussion of normative “ incor- 
poration” of collective terms into employment contracts, where no rationale 
is offered—nor major cases clted—about the difficult issue concerning which 
collective terms are appropriate for incorporation. (‘ Al that can be sald is 
that oach case will depend on its own facts”: p. 92: the student should be 
offered more than that.) And why rely so heavily on Singh’s case [1974] LR-L.R. 
131 (which the student is not warned was an industrial tribunal decialon) if you 
are not going to take account of the “agency” language in the judgment? 
Especially whea the “agency ” problem is never properly explained. (One cannot 
forbear to make just one Littl comparison—with the exciting stimulua for 
students on the subject in p. 220-235 of Davies and Freedland.) Even the indexer 
seems to be embarrassed by the treatment of collective agreements, for his 
only entry In Smith and Wood 1s: ‘Collective Agreements, Equal Pay, and, 
252.” As for the status of trade unions, no explanation is given of the 
bizarre history of the restraint of trade doctrine as applied to them. That 
story is intelligible only in terms of judicial policies, as Kahn-Freund’s 
classic article showed in 1943 (not cited; though to be fair some of his other 
wotk on trade unions is referred to). A static, rather than dynamic presenta- | 
tion of this topic (p 291; no reference back to the eartler discussion in a 
different context pp. 79-88) leaves the student puzzled, a condition not 
ameliorated when the phrase “right to work” is thrown in, to be taken 
up again nine pages later, without presenting any substantial critique of this 
fuzzy doctrine, so well depicted by Megarry V.-C. in McInnes v. Onslow 
Fane [1978] 3 All ER. 211. The fact ts, lack of interest in the social function 
of labour law leads to lack of clarity and acuity in technical exposition. 

The authors were, it is true, singularly unfortunate with their dates. The 
“manuscript was delivered to the publishers in its final form at the end of 
May 1980” (Preface; their italics). The Employment Bill was then before 
the House of Lords and the Government had reacted to such decisions as 
Express Newspapers v. McShane [1980] A.C. 672 “by tho addition of an 
extra clause” (now a. 17 of the Act). So they decided to “set out the law 
as it stood in May 1980 with, where appropriate, passages and commentaries ” 
on the Bill as then drafted (Preface). It must be said that they have not 
succeeded in this enterprise. There is a very patchy presentation even of 
the BIL For example, the discussion on pp. 53 to 55 does not bring home 
to the reader the critical change in section 23 (1) (© wrought by the pro- 
visions which became section 15 (1) of the Employment Act (even though 
p. 54 note 18 shows that the authors were well aware of the clause}. The 
discussion of the trade dispute “immunities ” is marred by inaccuracies (the 
critical words “actionable im tort” are changed to “actionable” in section 
13 (4), TU.L.R.A, p. 320) and also by an account, on pp. 334-335, not 
of the “extra clause,” but apparently of the Government’s earlier proposals. 
The nature and significance of the important innovation allowing an employer 
to “join” a union in onfair dismissal proceedings is mot property explained 
in the relevant unfair dismiseal section. In general, the teacher using this 
book will have to add in many of the 1980 provisions for himself and for his 
pupils. 

Moreover, it i+ difficult to se how the authors justify, after they had 
before them the House of Lords decislons in the N.W.L., McShane and 
Duport Steels cases, some five pages devoted in large part to decisions or 
dicta in the Court of Appeal which thereafter had to be treated as incorrect. 
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„But this oddity is symptomatic. Most of the case law is succinctly presented 
(though some important cases are omitted—Maclea v. Essex Lines (1933) 
45 Lloyds Rep. 254, for instance; others: are derstood—certainly 
Stevenson v. U.R.T.U. [1977] LC.R. 893, the whole’ point of which is that 
it is not on all fours with Taylor's case, with which it is bracketed, p, 142; 
and others are not properly cited, see Lord Salmon, p. 314). But it is very ` 


definition of “employee”; but:“the lump” is mentioned in only one 
Hne, with a footnote reference to three ageing articles, Both Whincup and 
Selwyn gtve “the lump” rather more space, the latter referring to various 
provisions in Finance Acts that attempt to control both “the lump” and 
G lied” workers. Smith and Wood, do not explain why “the 
lump” is unsatisfactory (or indeed what it is); they cram the Employment 
Agencies Act 1973 into a footnote without explanation of the mischief at 
which it was directed; and they refer to the Finance Acts without the 


( 
omission suggesting lack of interest in the social function of the statutes. 
That failing has its effect, as it usually docs in iabour lew, by marring even 
the technical exposition of the law. This is not a good characteristic in a 
contender in the Textbook Stakes. 

Curlously, Elias, Napier and Wallington, in their massive and ambitious 
book (made longer and longer as one proceeds by the diminution of the 
size of the print accorded to many of the selected passages) for all their 
enthusiasm for social function and context, fail properly to deal with 
“the lump” (and also the Finance Acts 1975 and 1979). They oven hide 


Index refers to p. 374 on “ Agency, labour supplied by.” On that page there 
is one line on the subject. But the main discussion on p. 384 you must find 
for yourself. The Index is in fact excruciating, with no headings for 
“Intimidation” or ‘ Collective Agreements”; the only entry on “Injuction ” 
refers to “wrongful dismissal: pp. 513-516,” as though the book 
the “labour injunction” (it does not, see pp. 267-271); and 3o on. 

' Index does not mean a bad book; but it may be a hint. There are, in f 
throughout the work indications that this book has been too 
asecrubled. The more one delves into it, the stronger that conviction becomes. 
Its ambition is splendid. It aims to give the reader (as at April 1, 1980) 
references to and extracts from judicial decisions; 

been better to let the student buy his own—after all he will need more than 
can bo be inchided in this book); Reports by Acas; sta ; 
Codes of Practice; C.A.C. awards; Union rule books; academic literature; 
international sources; collective agreements, etc. 

Industrial 


notes on judicial developments up to July 1980); but they elso attempted, 
less wisely, to rewrite “substantial sections” on industrial conflict and 
elsewhere “incorporate amendments” in the light of the Bill - 


“Join” a union in unfair dismissal proceedings; the new clause on picket- 
ing is set out at length (as it turns out, unreliably because it does not 
contain the last-minute s. 15 (4, T.UL.R.A., as amended, on union 
offictals), Not all of the blemishes, however, can be put down either to 
the Employment Bill or to the authors’ bad luck in timing. In the chapter 
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which they chose to rewrite last, for example, (Industrial Conflict) there 
are many other unsatisfactory features. At the level of exposition, nowhere 
in this book. of untold thousands of words is there a straightforward and 
precise statement of the legal effects of section 1 (1), (3) and section 3 of 
the Criminal Law Act 1977, and their relationship to section 3 of the 1875 
Act (see pp. 6, 271, 274, 281, 290, 291, on any one of which that could 
easily have been done}. Again, this is very odd because Wallington is a 
known authority on conspiracy. There are other tedious errors at various 
levels: the origin of the “ golden formula” was not section 7 of the 1875 Act 

(p. 274); the prohibition in section 3 of the 1913 Act upon contribution to 
the political fund being a condition for admission to a union is set out (in 
the small print, p. 301) but is then ignored in tho discussion of Rights to 
Admission and Discrimination (pp. 314-322; 388-339); on p. 304, eection 3 
(1) (b) should be section 3 (3) (b); the Rothwell case surely demands a reference 
on p. 314, on the estoppel point; the omission of the Donovan Report’s 
discussion is inexplicable on pp. 222-223, in the passage on strike notices and 
“suspension”? of the ‘employment contract (which needs a reference to 
p. 511, where the cross reference should be “Chap. 3 above p. 219”). Faults 
of this kind, together with a reasonable crop of misprints—(‘‘ The” becomes 
“ho? on p. 228; “Reeves,” “Reeve,” p. 305; “given,” “giving,” p. 343)— 
give the book a rather fragile character. 

It does not open in a fragile manner. After a brief introduction on 
history and sources, the authors start with a case study. They chose the 
Grunwick affair, which, after all, did have everything they could desire for 
this original opening: The realities of industrial relations; the Report of 
a Court of Inquiry; an Acas recognition Report; fascinating fudical reactions 
in the Court of Appeal and House of Lords; picketing; a a postal boycott; 
an award by the CA.C; and plenty of further reading. Moreover, they 
round it all off (pp. 29-59) with a splendid eet of questions for students. It 
is a cohestve and coherent section; and, if the rest had been fike it, this 
volume would have spun straight to the top of the Labour Law hit parade. 
It is, of courss, not the fault of the authors that the Employment Act 
1980 knocked out a central part of this section by repealing sections 11-16 
of the E.P.A. 1975; they will have a hard job finding a parallel subject as 
a case study with which to open the next edition. But that is not the main 
problem. The real difficulty is that the standard of excellence attained in those 
30 pages is not reached in some of the later parts of the book, which 
often seem to have been compiled too quickly and without proper reference 
between the different sections. 

This impression is reinforced by the way in which they deal with what 
must be a central part of any chapter on Industrial Confilct. The basic tort 
Hebilities—they list Conspiracy; Inducing breach of Contract; Causing loss 
by Unlawful Means; “Breach of fiduciary and statutory dotles "—receive a 
treatment different from all the other sections, No extracts from judgments 
aro set out in small print. The text ie continuous, with quotations from 
judgments in the large type elsewhere usually retained for the authors’ text, 
so that the eye is never sure whether it is seeing a judge or an author 
speaking. What is more, these pages are stated to be: “The presentation 
adopted by the second-named author.” It is not clear why Napier is left 
holding this baby; for ft is undoubtedly an unhappy section, It ought to 
be a joint responsibility. This area of tort law is, of course, ane where wo 
can all be shown to be “wrong” by the latest judicial quirk. Indeed, who 
could claim to be “right * both about the Hadmor case (CA. April 9, 1981) 
and the Lonhro decision (H.L, June 4, 1981)? Let alone predict what the 
Law Lords might do with the former by the timo this review is in print! 
But an exposition in a Labour Law book of the common law torts must 
explain the full character of Rookes v. Barnard, including the Ilability of 
Silverthorne (p. 239); must properly present the argument on conspiracy 


596 THE MODERN LAW REVIEW [VoL 44 


showing why section 13 (4) may not be “superfluous” (p. 235); must 
litostrate the development historically of “Indirect” interference with con- 
tract (pp. 237-242); must so set out the common Jaw that section 13 (3) b 
more intelligible than it is on p. 242 (the presentation on p, 245, in small 
print, is, even if controversial, immeasurably better—and much more helpful 
to the student), And if ane is concerned, as the authors understandably are, 
about industrial developments of civil HabiHty outside the normal range of 
economic torts, particular cate should be taken with cross references; for 
example “inducing breach of fiduciary duties ” should link up the isolated 
discussions of it on p. 146, 242 and 310. Nor should one overlook the creep- 
ing danger of “economic duress ” (the Universe Tankship caso [1980] IRL.R. 
239, at the time of writing, on its way to the Lords). By all these tests, 
this section ig not a success; and the authors should consider very caro- 
fulty whether pp. 212-214 and 227-243 should be replaced by their usual 
extracts from judgments (the Crofter, Torquay Hotel, Straford and Rookes 
cases perhaps) together with the type of text and notes used elsewhere 
(such as the pages on picketing, which compare very favourably). 
1 In som, Elias, Napler and Wallington begins excellently and could have 
been a very good book. It has a grand design. The publishers have provided 
the space. But it does not come off. Partly, as explained, this is due to 
chronological bad tock; but partly it is also the fault of an inadequate 
discipline in selection of materials, sometimes even in the authors’ lax state- 
ment of the law (or even absence of citatlan of the work quoted, p. 414), 
and in the bad co-ordination and presentation of their work. It may well 
be that the sections concentrated upon in this review are below average (for 
no reviewer could pretend to have checked out everything in this enormous 
work}. Yet try as one may, it is hard to avoid further illustrations of these 
faults, Take the “Right to Work "—a good topic; a few judgments; full of 
both technical law and soclal policy; a plum ripe for the picking by a first 
Tate Labour Law book with room to spare (indeed, one at which Napier 
had a good bite in his other writings). There is a discussion (as the Index 
suggests) at pp. 433-435; but only a hard search for the cases which are 
obviously missing takes us back to pp. 315-322; there is no clear cross 
reference; and there is no adequate discussion of either the legal or the 
social problems of a “right to work” in its various meanings. Precisely 
the samo process develops if the reader seeks guidance on the difficult tople | 
of the “declaration” as a remedy for breach of the contract of employment, 
except that this time one onds up adding together, for oneself, pp. 380-382, 
487-491, 497-503, 513, and 516-517 (with almost no cross references), The 
teacher who chooses to use this book for his course will first need to 
construct his own map to guide his students through the forest. 

It is unhelpful to leave it at that: “This could have been a very ‘good 
book.” What should they do with it? They must first reduce ita bulk by 


wherever possible, concentrated in ane place, with suitable cross references. 


student understand us and follow us?” 
There would be one other gain from ebbreviatlon. The three authore 


Napler or Wallington was the author of this or that section or comment 
This is emphatically mot a demand that the authors should all follow 
any particular “line” or policy. It is a plea that they should hammer out 


$ 
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more clearly consistent propositions which they can all jointly offer as 
considerations and (above all in labour law) as questions to the reader, 
whereby his mind will be sct racing, as their minds plainly have been, by 
the excitement and relevance of this, one of the most compelling and 
demanding subjects in the legal syllabus. 

The future of labour law belongs to such books. In a future edition 
this book may well, indeed should, become a leading work. For all its 
faults, the authors show in their method and approach that they are clearly 
aware of that critical characteristic of labour law, namely (to repeat with- 
out apology the present writer’s description in 1965): “It is a placo where 
law, politics and social assumptions meet in a man.” 

Ww. 


HISTORICAL FOUNDATIONS OF THE COMMON Law. Second’ edition by 
S. F. C. Mitsom. [Butterworths: 1981. xiii and 475 pp. Hard- 
back £18-00. Paperback £11-95.] 


Tms is an ambitious book. Professor Milsom states in his preface referring 
to the first edition in 1969 that “the outline being propounded was 
altogether different from that assumed in all the literature” (p. v). Although 
his history is not as detailed as Pollock and Malitland’s History of English 
Law before the Time of Edward I nor as comprehensive as Plucknett’s Concise 


Anglo-Sax Denning. 

It was by accident for example and not by royal policy that relations between 

lords and vassals were undermined by Henry Ws writs, and that they in 

turn were fictlonalised by lawyers of Henry Is reign, and they by the 
pleaders in the year books, and so on. 

The life of the common law has been in the abuse of its elementary 

ideas” (p. 6). In the first edition this aphorism described the abuse as 


in legal development with sufficlent regularity to be unceasing. The cHent 
has always had only ane interest in the law, which is to win his case, and 
he therefore arges his lawyer to try any ploy: if the rules of property fafl to 
give the required answer, try obligation; if that, fails, try equity, And so 
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Milsom's “ legal world goes round,” but (and here is another characteristic 
proviso) “it goes round slowly, too slowly for the changes to be scen” 
(p. 6). The historian needs superhuman vision, Enough has been said 

show that this book is as much about legal process i 
English medieval law. English materials are 
of legal change. The book is full of apho 
which have been clarified or newly formula ; 
Milsom’s method is to state a seductive proposition, often using a metaphor 

to 
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first royal courts, he explains how the judge who first directed a jury 


reader that this is not a textbook, though it looks from the table of contents 
as if it might be, and neither is it derived from textbooks. 

Milom challenges not only the classical account in Pollock and Maitland _ 
but also the judicial treatises of the twelfth and thirteenth centuries, He 
argues that the works which go under the name of Glanvill and Brocton are 
misieading because they concentrated on the rules of the king’s centralised 
courts, which were abnormal (the normal courts were those of the counties 
and hundreds), and furthermore they imposed inappropriate Roman explana- 


in Glanvill’s words that it was not “absurd to call the laws of England 
“laws (leges)’ even though they are not written down,” 1 these medieval 
masters attempted to give dignity to their native system by describing it in 
Roman terms. Hence “seisin” was equated with possesio and the modicval 


lawyers and their clients in order to get the results they needed. In the 1290s 
for example a monk of Barnwell priory in Cambridge put together a book 
of cases to demonstrate how writs and plea roll entries contrasted with 
what actually happened? Even more misleading than these medieval sources 
ee ee aaamooo 


1 Ed. G. D. G. Hall (London, 1965), p. 2. 
2 M. T. Clanchy, “A medieval realist,” Perspectives in Jurisprudence, od, EB. 
Attwooll (Glasgow, 1977), pp. 176-194. 
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are the works which later commentators constructed to bridge the distance 
between the early common law and their own times. These range from 
Fitrherbert’s New Natura Brevium (sixteenth century) through Coke's 
Institutes (seventeenth century) and Blackstone’s Commentaries (eighteenth 
century) down to Maitland’s Forms of Action at Common Law (published 
posthumously in 1909). They committed the original sin of the historian of 
imposing on the past the pattern of a later ago: “perhaps more than in any 
other kind of history, the historian of law is enticed into carrying concepts 
and even social frameworks back into periods to which they do not belong” 
(p. vi). This sin is best illustrated by a personal confession. In my edition 
for the Selden Society of an carly writ file I followed Maitland’s method 
of indexing forms of action. I therefore classified the “ writ of right patent,” 
the “little writ of right close” and the writ “ proecipe” for land all as 
“ Actions of Right,” whereas (as Milom insists in this new edition) there 
is “ no reason for associating preecipe and writ patent with any conceptual 
entity” (p. 126). There is no reason for associating them in the earliest 
sources, but I dike others) followed Malitland’s lead and he in his turn was 
bulding on centuries of legal learning. 

Milsom has had the courage mentally to demolish thls top-heavy stracture 
in order to find the original foundations. Like an archacologist he shows 
that these were on a different ground-plan and alignment: they were not 
intended as the basis for the royal courts in Westminster Hall but as out- 
works of feudalism. The original purpose of writs of right and possessory 
assizes in this view was to uphold selgnorial order. They were “ additional 
safeguards for a framework in which all parties (including the king’s justices) 
believed ” (p. 151). Despite his intellectualiam Milsom is a romantic, who sees 
the world of knights dissolving as in Morte d Arthur: 


“The old order changeth, yielding place to new 
And God fulfils himself in many ways, 
Lest ane good custom should corrupt the world.” 


Milsom’s favourite image of this old seignorial world is of its being “ throe- 
dimensional” (p. 124), whereas the modern legal world is “flat” (p. 123). 
Modern law assumes abstract property rights between equals, whereas feudal 
law concerned the reciprocal dutles and obligations of a hierarchy of lords 
and vassals. In the old order of the chansons des gestes tho meaning of 
homage or treason could not be learned from a book or adjudicated by 
some graduate from Bologna. 
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Divine Comedy and the Romance of the Rose, are primitive in spirit. Writers 
in vernaculars were the ploncers of a new idiom rather than echoors of an 


JUSTICE AND WELFARE IN Divorce. By MERVYN Morca. [London: 
Sweet & Maxwell. 1980. viii and 307 pp. (incl. index). Paper- 
back: £10°75.] ' 


casualty list again, for in 1979 over 25,000 people who had been divorced 
before got divorced again, a 6 per cent. rise on the previous year. The care 


Tho book is divided into four parts. The first two parts comprising 11 of 
the 18 chapters in the book are based on two surveys conducted in the 
south-west of England in 1973 and 1974, Consumer views on the represen- 
tative agents of the two approaches expressed in the title: solicitors as 
agents of justice, and divorce court welfare officers as agents of welfare are 

and each is appraised by Murch in the performance of their func- 


the “ participant model of justice” is posited as the most mutable means for 
such problem resolution. The fourth part expands upon the proposal for the 


participant model of presents a detailed hierarchical structure for 
the family court system in which Murch envisages his model operating. The 
book cannot and should not, however, be as simply one more 


contribution to the debate on a proposed family court, a debate which as 
Murch himself comments stagnated during the 1970s. This is not, in the 
reviewer's opinion, even its main strength. It does, however, provide com 
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Part 1 of the book describes and amesees tho role of solicitors in divorco 

proceedings, and as readers will realise, presents in abridged form a two part 

article of the same title which has appeared in this journal, For those who 

did not read the original article, this part could be described as the “ solici- 


conflict and the golicitor’s role in relation to children of the family. Part 1 
concludes with a discussion of client satisfaction with solicitors’ services. 
Whilst Murch argues that consumer research of this nature provides much 
needed opportunities for evaluation of the solicitor/client relationship, he 
also notes that it is an unreliable indicator of profeeslonal competence since 
consumer assessment can be misguided. Thus the research revealed that 
“clients attached considerable weight to the solicitor’s manner, and sympa- 
thetic handling of the case, although such qualitles can conceal an absence 
of legal understanding and the grossest inefficiency” (p. 34). The research 
not surprisingly also revealed the importance which clients attached to the 
Partisan role of solicitors, which it is stated, “ served particular psychological 
purposes” (p. 35). Whilst Murch acknowledges that this is an important 
aspect of the social mechanism controlling the safe management of emotional 
confilct, he further notes that both clients and lawyers were aware of the 
problems it could additionally create. Murch poses no solution to reconcile 
the function and the attendant problems arising from the stance, and leaves 
solicitors to face the dilemmas of how to protect their clients’ interests 
without stimulating further confilct and how to foster realistic settlement 
without making their clients feel that the lawyer's allegiance is weakening. 
The research further demonstrated how little contact there was between 
the children and the system of law which decides ir future, thus they seem 
to inhabit some sort of no-man’s land in the territory of their parents’ divorce, 
Murch does not take up this Issue, elther here or elsewhere. He reports 
uncritically that solicitors are not keen to deal directly with the children, and 
although he suggests that the introduction of the special procedure should 
encourage more inquisitorial methods designed to protect the welfare of 
children, there Is little evidence to suggest that it has done so. Finally Murch 
suggests that solicitors should be able to gain more expertise in this area of 
the law, and proposes a college of family law to be set up on the lines of 
some of the specialist medical colleges, a proposal to which he returns in 
Part 4. 

Part 2 consists of an examination of the divorce court welfare officer’s role. 
The research revealed parents’ mixed expectations of such officera, apprehen- 
sion about their attachment to the probation service, favourable views of the 
assistance offered, a desire for more and earHler assistance from the officer, 
a considerable degree of hostility relating to the practices involved with court 
hearings and a measure of support for a family court with a Hinked welfare 
service, Amongst all this material is a section on family reorganisation. This 
contains a lengthy review of accesa arrangements from the parents’ point of 
view, including consumer assessment of the welfare officer’s assistance, and a 
discussion of the difficult issue of telling the children about the divorce. The 
prevailing impression here is that this section docs not go far enough: it is 
chiefly the parents’ inevitably biased view, which is presented, and there is 
disappointingly Tittle evidence of the children’s views. Indeed this is a serious 
drawback as a whole in a book which discusses a system in which whilst 
children may not be the “consumers,” they are certainly the “ consumed.” 
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For those who crave more insight into this area Surviving the Break-up—How 
Children and Parents Cope with Divorce, by ap Wallerstein and Joan 
- Kelly (1980, Grant McIntyre) is essential i consumer satisfac- 
tion with court welfare officers was, however, very high. Only 12 per cent. of 
parents interviewed were positively dissatisfied with the officer. Many parents 


so, that they should have seen them. There was obviously considerable ambi- 
valence on the part of the legal profession and the officers on the 
parents’ rights to see such reports, which are clearly laid down in the relevant 
roles and directions. Other parents expressed dissatisfaction as to the way 
which the welfare officer’s recommendations were implemented. Many objec 
of 


(p. 154). As to the nature of the officer’s task few parents objected to his 
investigative role, the majority not only found him helpful but would have 
welcomed his earlier intervention in assisting with all sorts of adjustment 
problems arising from the family breakdown, although in the absence of it 
they had turned to solicitors. Murch regards the character of their approach 
as being important for he is to build on this in his proposal for a new court 
welfare service discussed in Part 4. Thus he underlines the importance of 
- them being seen as impartial, as demonstrating a concern for the family as 
a whole and as being non-stigmatic and open in their approach. These 
qualities he states are not simply ideals and will be features of the “ partici- 
pant justice model.” Whilst he finds much to praise in the work of those 
officers whom his consumers encountered he does question the assumption 


board. 

Part 3 presents an analysis of the two policy approaches underlying the 
system: the welfare approach and the judicial approach. The discussion of 
the welfare approach is interesting particularly in its examination of the 
development of court soclal work in the magistrates’ courts as compared with 
that in the divorce courts. In the former the emphasis was very much on 

saving, whilst the latter was based on a child saving model. But, 
saving which children is still a problematic issue. Without unlimited com- 
munity resources the welfare approach has entailed the labelling of certain 
families by social work agencie as “in need of attention.” Murch points out 
in his argument against the preventive approach to divorce court welfare 
practice that the whole notion of labelling is dangerous. Thus once children 
from broken famiHes are “ identified and publicly labelled as ‘at risk’ or 
‘disturbed’ thelr behaviour alters and they may well tend to act out the 
ascribed role” p. 201). Indeed the research indicated that parents were alive 
to such risks and that this was one of the reasons why parents initially 
reacted very strongly to the involvement of probation officers. Other dangers 
inherent in the preventive approach include the absence of any proof that it 
works, and further that such an approach encourages State paternalism. 
Examples of paternalistic attitudes from the research included the practice 
of not showing parents the welfare officer's report and the practice of 
officers Inquiring as to whether the families referred for reports were alteady 
on the books of other agencies, both practices which further threaten parental 


\ 


September 1981] REVIEWS 603 


rights. Murch therefore concludes that the pursuit of the preventive approach 
in court welfare work could do more harm than good. The risk that children 
would then be left suffering while their parents wrangled could he argues be 
alleviated by a ‘‘partictpant” approach to divorce court welfare practice, 
This would aim “at getting alongside families and working with them” and 
would “help avoid the risk of consumer alienation and mistrust that sadly 
seems to have become a consequence of the most well intentioned preventive 
social work ” (p, 206). In his examination of the judicial approach Murch 
criticises the overemphasis on the elements of conflict between the parties 
which is the result of the current adversary model. This does not allow the 
judge to carry out his duties in regard to the children, and faced with the 
difficulties of being an arbiter in such circumstances he “frequently turns to 
the welfare officer as an independent source of information” (p. 211). Murch 
describes this as “an inquisitorial graft onto adversarial procedure” and 
further sees the effects of the introduction of special procedure as fostering 
a move towards an inquisitorial system. Few practitioners or even judges 
would claim that the new scheme of private appointments for parents on 
satisfaction hearings, which Murch refers to as pert of such a move, really 
represents a significant shift towards an inquisitorial process. The reviewer 
would concur with Westcott’s view that “the whole thing amounts to not 
much more than a polite and rather superficial chat about the children.” Not 
that Murch is in favour of the inquisitorial system which he alleges is cur- 
Tently being abused in any event by the development of informal inquisitorial 
practices by judges up and down the country. Such informal new 

as some courts are engaging in produce role and goal confusion for judges, 
lawyers and welfare officers alike. Indeed as Murch rightly comments “ we 
are in danger of producing a system of rampant discretions” In which 
parents’ and children’s rights could be seriously jeopardised. In his view a 
firm distinction between adjudication and welfare must be maintained and 
the responsibilities of judge and welfare officer clearly delineated. Chapter 14 
contains a discussion of what he deems to be the correct approach: the 
participant model of justice. After condemning the traditional models for 
proceeding on authoritarian lines in taking decisions and handing them down 
to clients, he declares that the particlpant model will “start from the assump- 
tion that there is a common objective about which all parties could reach 
agreement” (p. 223). Superficlalty this looks democratic but he goes on to 
describe what he perceives this common objective to be. Is this not also 


goal, it becomes their task and their responsibility. The participant model 
“ becomes a system, which is dependent for its effective function on the 
collaboration of all its members ” (p. 226). Yet how impossible this effective 
function may be of reslisation is revealed by Murch himself only a few 
sentences later. Thus he says “the actors are frequently at cross purposes. 
Judges, welfare officers and solicitors individually often define thelr tasks in 
different ways” (p. 226). The very research discussed in this book should 


anyone’s common objective. He does, however, conclude his discussion of 
participant justice with the important point that “the basic choice of 
strategies is between secking things fo and for families, or by encouraging 
their participation seeking to work with them towards agreed objectives ” 
(P. 228), Whilst approving wholeheartedly of increased participation the 
reviewer is dublous of agreed objectives. The arguments for a family court 
which conclude this part are disappointing in thelr failure to assess tho 
possible pitfalls of such a system. Before advocating the adoption of the 
Family Court its implications should be more carefully considered. The 
reviewer has for a considerable time been suspicious of what the Family 
Court might entail, more particularly as a result of a visitt to Australia. Such 
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. a court could give free rein to the “family experts,” increase rather than 
diminish the tendency to label, exacerbate rather than alleviate parental feel- 


that it does. 
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service, 
on an informal basis. Such a scheme already exists says Murch in B 


indeed others exist in Croydon and in Leeds. Such a scheme could be staffed 
by suitably qualified part-time married, women, as indeed is the caso with the 
Bristol scheme. ConciHation in this context would be structurally quite sep- 
arate from social investigations for the judiclal machin Stage 2 postulates 
a family tribunal to deal with four tasks, three of which Involve of 
evidence and the granting of orders in undisputed cases, and which are in any 


qÈ 
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event already performed within the present system. The fourth 

promotion of the settlement of family disputes in the first instance 
ceeses of negotiation and conciliation could easily be incorporated. 
the reviewer’s own local area magistrates’ clerks have already 
such informal negotiations with the assistance of dom 


a 
4 
Hi 


wants participant justice yet steers his scheme away from the realisation of 
this alm by urging the necessity for formal rules of evidence, the keeping of 
documentary records, and the appaintment of a legally qualified chairman to 
supervise such negotiations. Such legalism will not encourage, but rather dis- 


consultants. This specialist tribunal could rely on social inquiries 


pro- 
posals are already being tested as he himself points out in varlous local 
schemes. The arguments for the Family Court are not put 
dangers in such a system are inadequately discussed. The arguments 
forward for the participant model of justice are interesting, although 
model faiis to convince the reviewer that the “processed families” would 
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Law AND LEGAL SCIENCE: AN INQUIRY INTO THE CONCEPTS LEGAL 
RULE AND LEGAL SysTEM. By J. W. Harris [Oxford: Clarendon 
Press. 1979. x and 171 and index 2 pp. £7:50.] 


J. W. Harris's new book represents a new species of the genus “ poslttykm.” 
In the family of theories that say, “ Law is no more than what we say it is” 
it is a member that says that the relevant “we” is made up, not of legal 
practitioners, nor law makers, nor judges, nor the public, but of “ legal 
sclentists.” Although the sub-title promises an inquiry into concepts in general, 
the work itself consists of an inquiry into the particular conceptions of a 
small portion of society and of the legal community, 

After the introductory Chapter L, describing the tasks of general juris- 
prudence (pp. 14-23), and stating one of the principle aims of the book to 
be “to Investigate the primary descriptive activity of legal science ” (p. 20), 
Chapter IX canvasses various “ Theories of Law.” Given the declared intention 
to be “concerned with the practices and values of legal scence” (p. 13), the 
discovery of the “best” theory is simple, as Harris's criteria of choice are 
unavoidably, indeed deliberately, laden with the values of that theory to which 
current legal science ascribes. Hence all but one of the theories considered 
aro rejected on the general ground that they do not’ correspond to the con- 
ventional legal-sclence model when, of course, most of them were advanced 
as explicit challenges to that model. For example, the rejection of Olivecrona 
and Rows: “It turns out to be extremely difficult to reconcile the legal-sclence 
notion of a unified system of rules with the conception of rule in the sense 
af ruleides”’ (p. 44). In fact, this difficulty merely testifies to the success of 
the notion of “‘rule-idea ” in challenging the traditional Iegal-aclence descrip- 
tion of reality. Yet for Harris, that traditional descriptian i the yardstick by 
which other theories are judged, and so the difficulty ultimately translates as - 
a failure, Of course, on noting the quoted incompatibility, it is as logically 
consistent to take Olivecrona’s path of rejecting tho notion of law as a unified 
system of rules, ag it is to take Harris's path of rejecting the conception of 
rule-idea, unless one chooses, as Harris does, to define the logic of comparison 
in terms of compatibility with the existing legal-sclence notions. By this method, 
Chapter TI champions the cause of the “pure norm” theory of law, a neo- 
Kelsenian model? which corresponds satisfactorily to the way in which legal 
scientists think of “legal rulo” and “legal system.” This theory adopts the 
position of the traditional text-writer (p. 64) and sees a legal rulo as “a 
normative proposition, affirmed by some statement in legal sclence to be pact 
of the present law" (pp. 39-40), Again the definition role of legal science is 
quite explicit. 

In Chapter IMT, the cart moves even further before the horse as Harris 
considers “The Problem of Structure,” armed with the knowledge, unsurpris- 
ingly gleaned fom Chapter I, that “the pure-norm conception of legal system 
is central to the understanding of the intellectual processes of legal science ” 


“The answers given in this book to questions about the structure and 
content of individual legal rules sre based on the view that it is the 
primary function of legal science to give information about existing legal 
dutles. On this assumption, a typical statement in legal science will assert 
the existence or absence of a particular duty. It follows that the units into 
which the legal system is primarily to be divided are legal rules imposing 
or excepting from duties ” (p. 93), 
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Of course, the comment about the nature of the typical statement in legal 
science is true, but all that follows from this truth is that the language and 
modes of understanding of legal science can be observed to employ a particular 
convention as a descriptive aid. H does not follow, as Harris asserts, that the 
subject-matter itself is identical with ths conventional means of 

it. Similarly, two more central struts of the theory, namely the definition of 
tho “basic norm” (p. 42), and the distinction between momentary and non- 
momentary jegal systems (pp. 42-43), are defined by observation of the pre- 
dilection of legal scientists for “categorical assertions about legality.” It Is 
as if Harris had set out to discover the composition of the moon, and, having 
discovered that lunar scientists proceed in their studies on the basis that i 
is made of green cheese, had published a scholarly, elegant paper entitled 
“Green Cheese: An Inquiry into the Composition of the Moon.” 

It must be admitted that at times, Harris doce reveal an awareness of the 
true nature of the conception of legal rule that he espouses. For example, at 
P. 78, he notes how Kelson saw his basic norm as a fiction, and in section 17 
(pp. 127-131) he argues for an existence for norms lying somewhere between 
the Realist insistence on empirical, observable fact, and the norm-ontology 
of Kelsen, In this section entitled “ Validity, Existence and Reality,” Harris 
recognises the logal scientist's “ pure norm” for what it iz, a mental construct. 
Further, “ Mental constructa do not have a meta-reality which parallels the 
reality of concrete things; but this is not a sufficient reason for rejecting them. 
Abstract entities may help us to understand the social life of man and, as 
integral const#uents of certain human institutions they are part of the social 
life of man...” (pp. 130-131), Here, the argument is that despite the fictional 
nature of “pure norm ” legal rules, that fiction contributes to our understand- 
ing of reality. However, there is a historically verifiable and empirically 
observable tendency in the use of fictlons as alds in understanding reality— 
the fiction begins to assume the nature of reality in the eyes of the user. This 
tendency is clearly apparent in the second sentence quoted above. Just how 
true fs H that “pure norm”’ mental constructs form part of the “social life 
of man”? Exactly what existence do pure-normsg have outside text-books and 
the conversation of legal academies? This book makes no attempt to fnd out. 
It is at this point that it reveals the constraints upon is utility which were 
self-imposed at the very beginning in the choice of “legal scientists” as the 

“we” in the positivist equation. Written as jurisprudence of and 
for text-book writers, it stumbles’ when encountering social reality, and general 
ises about the whole of soclety from observations of the reactions of a par- 
ticular specialist group that Is admittedly fond of using “ fictions.” The author 
apparently finds it hard to believe that “real people” could fail to take the 
samo view of legal rules as legal scientists do, given the undeniable usefultices 
in law teaching and study of that masterly fiction, the “ pure norm.” 

As suggested above, the luro of fiction as reality usually proves irresistible, 
and it has certainly done so in this book. As a result, we are entitled to question 
the wisdom of the original constraining decision to be “concerned with the 
practices and values of legal science” (p. 13). Jurisprudence for text-book 
writers is a redundant exercise. Chapter ITI deals with the structure of tho 
mental model that legal scientists have constructed to ald thelr own under- 
standing and as mich it must be fudged a success, Yet surely legal scientists 
are the last people whose understanding of the law jurists should be examining. 
Text-book writing academics understand the working of their conventional 
mode of understanding well enough without a book such as this to explain H 
to them. On the other hand, there is a sad dearth of empirical knowledge and 
theoretical understanding of the effect of “ the law ” on the minds and practices 
of those who are governed by it but who do not have the benefit of an 
education in it. Those studies that have been made in these fields are ignored 
as peripheral by the mainstream of juristic study, which is hypnotised by the 
efficacy of its own fictlon—for an example, see Harris's extraordinary comment 
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at pp. 96 and 169 that although study of tho “sociology of law” is probably 
worthwhile, tho best contribution that legal scientists can make to it, is to 
carry on studying the “ pure norm ” rules in the field! 

Again, it must be admitted that in a number of places, Harris recognises 
that “setting out the clear law on various topics is not... the only function 
of legal sclence” (p. 167), yet with every reference to fields of legal study 
outside the “ normative fields of meaning" of legal scientists, he uses a reveal- 
ingly pejorative adjective, e.g. “ Such reductionism ts suitable... to legal science 
in discharging its secondary predictive, critical and iegal-soclological functlons.” 
(p. 96, italics added.) 


the legal academics’ epistemological convention, The role of the jurist (and 
perhaps, dare ane suggest, the text-book writer too, to a certain extent) should 
be to examine the relationship that social Inputs (such as social theories, 
behaviour patterns, interest groups, political preesures, etc.) have to “the law,” 
and to examine the corresponding effects (the “social outputs”) that “ the 


convention; each convertion can be shown (by historians) to bear only a 
tenuous relationship to the real world. 
MARTIN Davies 


RESEARCH IN Law AND SocioLocy. Volume 2 (1979). Edited by 
STEVEN SPITZER. [Greenwich, Connecticut: JAI Press. xiii and 
274 pp. Hardback $31.00.] 


researchers. 

Given the importance of discussions of the nature and transformations of 
eee Ss * 
2 Among the most significant recent examples ere P. S. Attyah’s The Ri» ond 


Fall of Freedom of Contract and M. J. Horwitr’s The Transformation of American 
Law 1780-1860, 
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the rule of law and of the sociological basis of the Rechtsstaat in recent 
sociology and legal theory, it is not surprising that a recurring theme in these 
essays is the problem of the basis of legitimacy of contemporary legal orders. 
This is discussed particularly in Shirley Castelnuovo’s paper on the United 
States “public interest” bar and theories of legitimacy; in Piers Beirne’s 
survey of Weber’s sociology of law in its historical and intellectual context, 
and in Wolf Hoydebrand’s excellent essay on the “ Technocratic Administration 
of Justice” which synthesises much recent material on contemporary crises 
of the administration of justice in the United States and relates this material 
to theories of technocracy. In Heydebrand’s paper, theorles of fiscal and 
legitimation crisis in contemporary capitalist states are largely assumed, despite 
the fact that what is now urgently needed is comparative analysis of the 
conditions of existence and legitimacy of both capitalist and contemporary 
socialist state forms, Castelnuovo rightly argues that neither Weberian nor 
Marxist classic social theory provides an adequate basis for analysis of the 
sociological conditions of tho legitimacy of legal systems, and while her paper 
is leas incisive than one might wish since it centres on the essentially derivative, 
though valuable, theoretical work of Isaac Balbus and David Trubek, it makes 
the important point that Weber’s concept of legal domination cannot be used 
to abolish the need to consider the role of adherence to values in securing 
legitimacy. 

' Apart from Castelnuovo’s paper, the “Law and Social Change” section 
contains a study of the role and limitations of law in promoting socio-economic 
change in Latin American societies and an essay by editor Spitzer which com- 
yeniently summarises strengths and weaknesses of major attempts to theorie 
the relationship between changes in forms of punishment and patterns of 
social change. Spitzer’s concluding list of reference points for future research 
suggests that the necessary broadening of concerns he advocates would effec- 
tively dissolve away study of punishment itself imto a far wider theoretically 
grounded analysis of patterns of social transformation—the dilemma of so 
much recent theory in criminology. Among the most important points in his 
essay are those raised in criticism of Rusche’s and Kirchhelmer’s materialist 
analysis of punishment and social change, and which echo positions implicit 
in several other papers and made explicit In Gary Young’s useful essay on 
Marx’s analysis of law. Young and Spitzer both stress the need to avoid 
economism and mechanistic reductionist explanations of legal forms and 
institutions. Few leading writers would now deny this but the most important 
current problem of theory in the sociology of law is that of finding an 
appropriate route between, on the one hand, rigid economistic explanation of 
the nature of law in particular historical conditions and, on the other, an 
eclectic listing of “factors” in the relations of “law” and “society” which, 
because of their diversity and indeterminate “ weight” make anything beyond 
_ a purely descriptive sociology impossible. 

Alan Hunt, the only British-based contributor to the volume, clearly specifies 
the dangers of this latter approach in a concise, devastating, and substantially 
justified critique of the stifl-born sociology of law of Gurvitch and Timasheff. 
While Gurvitch’s subtle and tortuous categorisation of types of law and his 
carly writings on the concept of “social law ” raiso issues which suggest that 
Hunt’s critical demolition ought not to represent the last word on the subject, 
the criticisms of Timasheff are largely unanswerable. Hunt points to the 
limitations of an analysis which fails to grapple with the problem of tho relation 
‘of law and power, to analyse the concept of power realistically and to probe 
beyond the assumption that in some way law automatically reflects a necessary 
“ equilibrium ” in society, a harmonious and relatively unproblematic balandng 
of social forces. Significantly, he asserts that these failings and assumptions 
have characterised work in the sociology of law throughout much of its 
development. 

By comparison, the choice of problems and the approaches to analysis which 
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dominate this volume reflect much of the sophistication of the best recent 
work in this fleld. Several papers combine theoretical analysis and empirical 
study in a manner which demonstrates a reassuring maturity. Social scientific 
analysis of law, as represented here, has reaffirmed a commitment to key 
intellectual problems posed by Weber and Marx: problems of the legitimacy 
of law; of the nature of legal forms and the transformations of legal rationality; 
and of the relation of law and political power and of law and economy. More- 
over the sociology of law remains transfixed by the conceptual frameworks 
within which classic social theory specifies these problems at the same time 
as it recognises the increasing inadequacy of those frameworks, But this is 
only -to affirm that any scientific endeavour must seriously come to terms 
with its intellectual origins, however belatedly, in order to expand and progress. 
The volume is a valuable contribution to the developing literature on social 
scientific analysis of law. 
Rocer COTTERRELL 


THE OFFICE OF THE ATTORNEY-GENERAL IN IRELAND. By J. P. Casey. 
(Dublin: Institute of Public Administration. 1980. 242 pp. and 
5 pp. Index. £11-99 net.] 


Tas Attorney-General in Ireland is ex officio leader of the Bar, a member of 
the Irish Council of State and the representative of the public interest in 
litigation. He is charged with giving legal advice to the Government and to 
individual ministers. Up until 1974 and the appointment of the Director of 
Public Prosecutions in Ireland he was in control of prosecutions on indict- 
ment. Today he still shares with the D.P.P. the power to certify if a point of 
law of exceptional public importance is desirable in the public interest. 

Dr. Cascy’s book is the first major work on the Attorney-Gensral’s powers, 
duties and function in modern-day Ireland. The book itself emanated from 
the author’s Ph.D. and is largely a narrative account of the Attorney- 
General’s role in Irish Law. Comparison is often made in the text with the 
English Attorney-General and leading cases such as Gouriet are given full 
discussion alongside possible interpretations of English authorities by the Irish 
Courts. The English reader will therefore find the book rewarding on com- 
parative aspects with Irish Law. In the first four chapters Dr. Casey explores 
the origins and characteristics of the Attorney-General’s office, He explains 
that since 1937 the office was “ quasi-ministerial ” and from 1975 under the 
Law Reform Commission Act the Attorney has an important role in the law 
reform process. His role in prosecutions and criminal appeals is discussed in some 
detail In Chapters 6-9 and Dr. Casey gives a good account of the Attorney- 
General’s role as a Government adviser in Chapter 5. The author notes that 
the entry of Ireland into the E.E.C. has provided more work for the Attorney- 
General and this emphasises the changing role of the office to meet present . 
day needs. The Attorney-General’s role in representing the public in Htigation 
eepecially in regard to constitutional issnes is fully discussed in Chapter 10. 
Reference is also made to the important Irish case on locus standi of Martin 
Y. Dublin Corporation. In the two short remalning chapters Dr. Casey 
examines the Attorney-General’s screening function when he can refuse to 
give his fat for an action against a department or government minister. The 
book also includes appendices giving biographical details of the Attorneys- 
General since 1923. 

Although the work bas a modern day focus Dr. Casey gives an historical 
perspective and blends the old with the new to explain the Attorney-General’s 
fonctions. The picture presented is of a miscellaneous number of powers 
identified with one man whose occupation combined political infiuence with 
legal advice. But it is the reviewer's regret that although the history is well 
explained the book seems to lack a central theme. Surely the combination 
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of law with politics so readily accepted as the functlon of the 
nineteenth century could have been made the central iuo of 
dealing with the role of the Attorney-General today? Might not the inner 
workings of the office have been more dramatically examined if the political 
questions had been more fully studied? The reviewer's expectation 

raised that in a final chapter the author’s views and opinions on the office 
the Attorney-General might be revealed. The absence of a real conclusion 
the book is regretted as such a commentary would have been useful. Never- 
theless, the book is to be welcomed as a major work. It is well written in a 
lucid style and the useful historical information prompts further study of the 
mediaeval origins of the office. Dr. Casey has made the challenge which Irish 
logal historians should be prepared to accept. 

JoHN MCELDOWNEY. 


GITS AND Promises. By Joms P. Dawson. [Storrs Lectures on 
Jurisprudence 1978 Yale U.P. 1980 ix, 236 pp. index.] 


For over 40 years Professor John P. Dawson has, by his penetrating com- 
parative studies, enriched our understanding of law in general. His latest work 
discusses the Roman, French, German and United States law on gifts and 
promises; but anyone who assumes from this that the readec is in for yet 
another account of cause and consideration has grievously underestimated the 
author. The concept of causes (which “has no meaningful fonctions at all” 
(p. 114)) is given the couple of paragraphs it deserves. The rest of the book 
tackles the problem from another angle: that delimiting, not contract or 
bargain, but gift. In present-day English legal education this notion receives 
scant attention. Indeed it may be suggested that the learning on “the three 
certainties ” and on resulting trusts in courses on Equity is made difficult by 
failure to stress that the normal private trust is essentially a gift, projected on 
the plane of time and so subjected to a management regime. The lack of 
attention to ‘gift as a category is presumably caused by the fact that presents 
once given, and trusts once constituted, are basically immune from attack. 
By contrast, and by powerful and persistent tradition, gifts are extremely 
vulnerable across the Channel. Dawson deals first with the Roman rule that 


or expectations are ignored so that situations which look to us like reHance- 
' based lability are not perceived as such. The novelty of the BGB was to add 
that both parties must agres on (and not merely intend) the absence of 
recompense. Dawson showa how, in a system which “ otherwise disclaims the 
use of voodoo” (p. 120) the various requiréments are manipulated according 
to the reason for which the transaction is called in question so that transfers 
are treated as gifts and so voidable at the suit of the family which would not 
be so regarded if the issue were only as to notarisation. His final chapter—on 
“the sources of our own discontent "—argues that the common-law doctrine 
of consideration has been made to fulfil functions to which it is unsuited: 
in dealing with the variation of agreements and as a reinforcement of offers. 
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He points out that an offer is not a promise but a proposal (p. 213}. Ho also 
denies that it is a gift. This is evident to the heirs of Rome but would it be 
so odd for a common lawyer to see an offer as the gift of a power—a benefit 
which need not be exercised but cannot be refused? 

Ma few minor criticisms may be noted. The discussion of Roman limitations 

on testamentary powers (p. 39) might have mentioned the lex Falcidia; the 
Aasian m ihe accunt af MAOR (0. 109) should be five-twelftbs, and tho 
Appendix on forced herrahip and ‘the rights of the surviving spouse might have 
inchoded the French C.clv., Art. 767. These, however, are details when set 
against the author's robust, witty and perceptive work. Soon after finishing it, 
J was reading the Jarndyce v. Jarndyce of our day in which endless litigation 
has been provoked by a conveyance of land worth £40,000 for tho sum of 
£500, Eveleigh LJ. says, “I test the matter in this way. Let us assume that 
the law forbids the gft of property between husband and wife. Could it be 
said that the payment... robbed the transaction of its character asa gift...7 
In my opinion it could not.” (Midland Bank Trust Co. w. Green [1979] 3 All 
E.R. 28, 37). The test adopted by the learned judge is the beginning of 
Dawson's story. 


BERNARD RUDDEN 


TAKING THE Firra. By Marx Berger [Lexington Books. 1980. x and 
286 pp. (incl. index) £14-00.] 


Tae Fifth Amendment to the United States Constitution provides, in part, 
that “No person... shall be compelled in any criminal case to be a witness 
American 


context as in others, the constitutional text should be interpreted by reference 
to evolving standards of fairness and decency. Justice Felix Frankfurter 
warned against the applichtion of the privilege “in a hostile or niggardly 
gat (Ullman V. US 350 U.S, 422, 426 (1956) ). 


privilege (retracing ground already covered by Leonard Levy} and he con- 
vincingly, if in a rather uninspiring style, develops the theme that the Supreme 
Court itself has, in recent years, “ been consistently hostile” to the exercise of 
the privilege. 

The author recognises the common law source of the privilege, and hos 
criticises the Supreme Court’s reHance on common Jaw concepts of voluntari- 
ness. But his approach is an insular one, eschewing references to modern 
English common law decislons on the problems of the right to silence, the 
admissibility of [legally obtained evidence, and tho suspect’s right to be 
warned of his rights before he is questioned, problems which arise whether 


Because of the absence of any comparative analysis, Mr, Berger’s work is 
‘of value to the English lawyer primarily for its helpful summary of the prin- 
ciples articulated by the American Supreme Court in Its development of a 
Fifth Amendment jurisprudence, An EngHsh common law that is not known 
for its commitment to values, and a Royal Commission on Criminal Procedure 
that has rejied on pragmatism rather than principle emphasise the weakness 
Notre ice hight WL ager ot ra a yc a made 
penne cognisance of the defects to which Mr. Berger draws our attention, 

American judicial protection of the rights of the criminal defendant ia an 
impressive achievement, 
DAYID PANNICK 
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A Source-Book oN Frenca Law. Second edition. By Sm Orro 
KAHN-FREUND, CLAUDINE LEVY and BERNARD RUDDEN. [Oxford 
ay Press. 1979. 578 pp. Hardback: £15-:00, paperback: 

J 


Te second edition of this leading work is to be welcomed not only by students 
of French Law but by all who would like to gain an understanding af the 
essence; flavour and current trends of a continental legal system, notably one 
which has had a strong formative influence on the EEC law and institutions. 

The book makes French law accessible to the English reader through a 
selection of extracts from French statutes, case law and academic writing, with 
brief explanatory notes, comparative comments and questions in English. The 
Major Sources, Categories of Law and Institutions of the French legal system 
aro dealt with in tho first Part, which could well stand on its own. It is, how- 
ever, complemented in the second Part by tho presentation of the general 
principles of the Law of Contract, in which the application of these general 
topics can be seen. 

The major changes of this edition are in the first Part on Sources and 
Methods, while on the Law of Contract recent case examples replace older 
illustrations or make important points in interesting areas, such as cause. 
Valuable new materials are included on the recently bolder approach of the 
Conseil Constitutionnel in controling the constitutional{ty of parliamentary 
legislation through reference to fundamental rights. The changed attitude of 
the Cour de Cassation to the supremacy of EEC legislation is also documented, 
though presentation here shows signs of haste, Reference could usefully be 
mado here to the Conseil d'Etat’s recognition of the force of HEC regulations 
(C.E. December 22, 1978, D. 1979, p. 125) whilst maintaining a nationalist 
approach as regards directives (C.E. December 22, 1978 (Cohn Bendit), D. 1979, 
p. 155). Relevant additional comparative reference could be made to the Powers 
of Criminal Courts Act 1973 in relation to civil redress in criminal courts. The 
expanded section on Public and Private Law now includes a brief indication 
of the role of the administrative courts, with extracts from some classic 
administrative law cases and from the recent texts establishing the French 
“ombudsman.” This provides a welcome balance in the presentation of a 
system in which administrative and ordinary jurisdictions each play a signif- 
cant role, Common lawyers will also find interest in the developments in 
relation to the traditional style of judgments and the reforms of the legal 
profession. 

In general introductory or commentary notes (not always immediately 
distinguishable by the lay-out) are confined to a minimum so that the reader 
understanding 


approachable 
those not familiar with a civil Jaw system and encouraging further study and 
research. A valuable source-book indeed. 
R S. Trost 


CONSTITUTIONALISM IN ASIA: ASIAN VIEWS OF THE AMERICAN 
INFLUENCE. Edited by LAWRENCE WARD BEER. [University of 
California Press. 1979 x 210 pp. no price given.] 


Tms symposium stemmed from a moitth-long Bicentennial (1976) programme, 
on the theme of “ Asian perspectives on the American constitutional influence 
in Asia,” organised by the American Association for Aslan Studies and assisted 
by the United States Department of State, the Asia Foundation, and the 
Asia Society (New York and Washington). Help and co-operation came from 
the American Bar Association, the Federal Bar Association, the White House, 
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the Supreme Court, the Committee on the Judiclary of the United States 
House of Representatives, the United States Justice Department, and federal 
and local courts. Drafts of the contributions to this volume were extensively 
discussed during the duration of the programme in March-April 1976. In view 
of all this editorial information (pp. vil-ix) it is surprising that a better book 
was not the result of such eminent effort. There is no clear definition of 
“ constitutionalism ” but it appears to be regarded as “ the constitutional values 
enunciated and instituttonalised [in] the Constitution and the Declaration of 
Independence of the United States of America” with emphasis upon the 
protection of human rights, the desirabiHty of limited government, and the 
provision of judiclal review (Beer, pp. 1, 3). Tho modes of constitutional 
influence are scen by the Editor in an introductory piece as “ seminal, relevant 
documents” (in the cases of Indonesia, India, Bangladesh, Republic of China, 
the Philippines and Japan) and “consultation of American experts”: it is 
admitted that “ British rather than American influence was of course signifi- 
cant” but the primary debt to English experienco and the contribution of 
Locke and Montesquiea are not discussed, Some of the contributors argue 
against the central thesis; Chief Justice Oemar Seno Adji (Indonesia) and 
Lord President (that ia, Chief Justice) Tun Mohamed Sufan (Malaysia) were 
amongst those who criticised the strict separation of Church and State in the 
United States and saw an inconsistency with the commitment to religious 
values in the Declaration of Independence, The Aslan participants in the 
symposium were incHned to stress equality rather than freedom and were 
Teluctant to link economic liberty and free enterprise with civil liberties; how- 
ever, the Editor reassuringly comments that “this socialist leaning does not 
imply ‘ pro-communism’”! Federalism and the American presidential system 
have not been a frequent export to Asia and the 
Burma, India, Malaysia and Sri Lanka derive largely from British experience; 


in those countries with strong British Hnks, e systems of executive govern 
mont in Asia appear to owe little to American practice; the editor cites the 
Philippines and Indonesia as exceptions but “ presidential executive” hides a 


LESLE Wour-PaiLiirs 


LANDLORD AND TENANT. Second edition. By MARTIN PARTINGTON. 
[London: Weidenfeld and Nicolson Ltd. 1980. xxxviii and 554 
pp. inc. index and bibliography. Paperback: £10°50.] 


Tae scope of this book is indicated more clearly by its subtitle, Text and 
Materials in Housing and Law, than by its main title. It is not a comprehen- 
sive analysis of landlord and tenant law, but a contextual study of housing 
law and policy. There have been ample developments in that area since the 
first edition in 1975 to justify this second edition, in particular the Housing 
(Homeless Persons) Act 1977, the succession of lease/licence cases in the 
courts and the Housing Act 1980. All have been incorporated fully and skil 
fully into this substantlally revised edition, and the publication of the book so 
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soon after the enactment of the 1980 Act deserves special commendation. 


have wisely abandoned the style in the first edition of grouping footnotes 
together at the back of the volume, and references have instead been 
incorporated into the text, with a sprinkling of real footnotes, This makes the 


The selection and editing of the materials for this edition has been excel 
lently done. It groups together the predictable cases and statutes with the 
less predictable contextual material, including much statistical data on hous- 
ing conditions and tenure. The text is designed primarily to the 
materials together, and it plays a far leas important part in the book than in, 
for example, Patrick McAuslan’s book in tho same series, Land, Law and 
Planning (of which a second edition is long overdue). This is a disappointment. 
The text identifies problems thrown up by the materials but docan’t pursue 
them as rigorously as one might have wished. It will present the two sides of 
a debate in general terms, then leave “ the student” to follow up the refer- 
ences from the copious bibliography. Analysis of the heavy issues is then 

or 


to set off damages or 


does not pretend to be, What it offers is a fine collection of housing law 
materials and as a basic sourcebook it 
and breadth of vision. 


: 
| 
) 


Tae IMPACT OF MARINE POLLUTION. Edited by Doucias J. COSINE 
and JoHN P. Grant. [London: Croom Helm. 1980. 324 pp. 
£16-95.] 


Tae Jaw relating to the protection of the environment, whether international 
or national, is a complex ‘organism which draws upon most if not all of the 
traditional sources and conceptions of the legal system for its inspiration. 
Pollution is part of that system. To that extent the law affecting marine 
pollution can be viewed as a microcosm of the wider system. One of the 
impressions created by The Impact of Marine Pollution is precisely this 
diversity and complexity, notwithstanding that its subject matter is quite 
specific—pollution of the sea. Several of these diverse aspects of the law are 
special legal disciplines in themselves: for example, international environ- 
mental law, insurance, ofl industry practice, national planning law, apart 
from the ownership and regulation of resources in a more general sense as 
the background to this more specific treatment. A system such as this has 
problems for those seeking to publish the relevant information and the 
results of their experience and researches: the wide range of tho subject 
matter on the one hand and the impressive detail of the law on tho other band. 
The editors of The Impact of Marine Pollution were quite aware of these 
problems. Their preface indicates that they chose what is arguably the most 
difficult objective to achieve: a publication much more than a “ general 
overview ” of the law, yet with sufficient detall and analysis to attract the 
interest of the specialists. Thetr problems were compounded by a desire to 
consider sources of pollution other than ofl and to include systems of law 
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other than that applying internationally and in the United Kingdom. Those 
chosen were the E.E.C. and the United States. The result is an {fmpreesive 
publication which ranges widely and informatively, which examines the con- 
cepts and the detail coherently and which merges neatly the law and its 
application. The Impact of Marine Pollution thus succeeds in achieving its 
principal objective, 

It had been the intentlon of the editors to write the entire text. The 
nature’ of the subject matter renders ft understandable why the editors 
decided, no doubt with undue modesty, to seek contributions from specialists 
in the several fields. The Impact of Marine Pollution is thus a collection of 
separate but related cesays ranging from the role of I.M.C.O. (the Inter- 
Governmental Maritime Consultative Organisation), through insurance to 
nuclear pollution. The editors have themselves supplied an introduction and 
a chapter which sets out the legal framework by way of a general overview 
of the system. This chapter itself will provide a useful summary or introduc- 
tion for those readers who want a short description of the law on marine 
pollution, 3 

Tho editors were concerned that such a format would produce a work 
lacking cohesion and system. The quality of the text is uneven. There is an 


the indtvidual contributions. Notlons of cohesion and system are very subjec- 
tive and each reader would no doubt wish to change the emphasis or modify 
the order or method of treatment of certain topics. These are minor 
criticisms. The strength of The Impoct of Marine Pollution lies in the sense 
of relationship created between the international, European and United 
Kingdom systems of exvironmental protection on both a conceptual and 
practical level and in the sense of relationship created between the range of 
legal instruments available to control pollution from the use of property to 
planning and administrative intervention. A feature of the publication is its 
practicality of approach of which the chapter devoted to the lessons of the 
Ekofisk Bravo blow-out is an excellent example. The Impact of Marine 
Pollution is a valuable addition to the literature. 
D. E. Fisum. 


Law oF ELECTRONIC SURVEILLANCE IN CanaDaA. By Davip WATT. 
. [Toronto: Carswell. 1979, 402 pp. $42.50.) 


‘TELEPHONE tapping is, as Megarry V.-C. said in Malone v. Commissioner of 
Police for the Metropolis [1979] Ch. 344, 380, “a subject which cries ont 
for legislation,” and this book is a thorough description of how another 
common law jurisdiction has managed since legislating on the matter in 
, 1974, But the bulk of this report on just five years’ experience may stiffen the 
resistance of those who foel, quite apart from any question of principle, that 
legislation would simply create more administrative and judicial headaches. 
It would also, as tho book makes clear, give the police a signal advantage, 
however qualified, over present practice: direct evidence obtained by legally- 
authorised wiretaps could be used as part of a prosecution case. The custom 
of not voluntarily acknowledging the existence of interceptions generally avolds 
the possibilty of arguments about its lawfulness, and there is no British 
equivalent to the mass of United States case law over tho admissibility of 
the “fruit of the poisoned tree ” (evidence derived from illegal interceptions). 
It also means that the tree itself, whether sound or tainted, is kept apart from 
the fudictal process. 

It is Impossible to say with certainty whether fustice has miscarried because 
of this reticence. But it ls at least possible to concetve of cases in which the 
uso of direct evidence obtained by fustifiable interceptions might have per- 


l 
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suaded jurles to convict rather than acquit. Exclustve reliance on derivative 
evidence maintains the administrative secrecy of the practice, but this can 
be at the expense of effective law enforcement as well as civil liberties. 

It was concern for personal privacy that prompted the Canadian Parliament 
to enact the 1973-74 Protection of Privacy Act. Its limitation to 
interception and surveillance demonstrates that “ privacy ” is a many-textured 

and that the Younger Committee probably had the right idea In its 
1972 proposal of specific legislation to deal with spectfic abuses. How has it 
worked in Canada? The author, Senior Crown Counsel in Ontario, has 
written an exhaustive guide rather than an evaluation. Police and prosecutors 
tempted by the possibility of using direct evidence might be appalled at the 
thought of creating a similar mass of statutory interpretation. The present 
British system, or lack of one, has the dublous virtue of simplicity. Secretaries 
of State sign confidential warrants, and beyond occasional reassurances such 
as the Birkett Committeo Report in 1957 and Lord Diplock’s slim findings, 
that is very nearly all. Canada’s Parliament has taken civil rights rather 
more seriously, with difficult decisions taken in the relative openness of the 
courts Instead of the privacy of ministerial offices. Their experience shows , 
that such measures are possible, complicated, in a parllamentary democracy. 

James MICHAEL 


` 


Tae CHOD AND THE STATE. By Lavgence D. HouLoarTe. [Baltimore : 
Tho Johns Hopkins University Press. 1980. xv and 164 pp. no. 
price given.] 


Tae contents of this book are not quite what the title may lead some to 
expect, and, as is often the case, the subtitle—“ A Normative Theory of 
Juvenile Rights *—gives a mors accurate impression. Professor Houlgate is a 
philosopher, and, though some (American) legal issues are discussed, his main 
purpose is philosophical. The problem, nicely illustrated by the quotations that 
preface the book, is this: are children to be given the aame rights as adults 
or should they be given special treatment? More specifically, and using Hoh- 
feldian terminology, are children to be granted additional claims and immu- 
nitles while being denied some of the powers and privileges possessed by 
adults? At first sight this may not seem very difficult, for though wo may, like 
Kant and Mill, reject paternaliam for adults, we are inclined to think that, 
when dealing with children, paternalism is on its home ground. However if 
we probe a little deeper and look at the standard philosophical arguments for 
special treatment for children we find, as Houlgate chows, that they have a 
disconcerting tendency to prove too much or too little, His own preferred 
solution is a combination of utilitarianism and a principle of just distribution 
according to which “a thing is to be distributed so that everyone has an equal 
chance of achieving the beat lifo he is capable of” (pp. 99-100). It seems to 
me that the distributional principle, if rigorously applied, completely pre-empts 
the utilitarian one, at least as far as the distribution of “ things ” is concerned. 
Furthermore, since many things do not come Into the world ex nihilo but are 
the products of human activity, any scheme in which distribution becomes 
wholly divorced from productive activities—as appears to be the case hare— 
will have major disincentive effects. Any further assessment would go beyond 
the space allotted for a short review. Though I am inclined to think that the 
author is attempting to join the incompatible, this is an interesting and worth- 
while discussion of an tmportant and surprisingly neglected problem. 


Pate MILTON 


THE 


MODERN LAW REVIEW 


Volume 44 November 1981 No. 6 








AFTER THE ANCIEN REGIME: 
THE WRITING OF JUDGMENTS IN THE 
HOUSE OF LORDS 1979/1980 


“The science of the law is not the method which judges 
ahan use, but the method which they ought to use. It is a 
sort of Heaven which man has created for himself on earth. 
It is a characteristic of all paradises that they should be 
different from what we actually experience in everyday affairs. 
Otherwise there would be no object in creating them.” 


(Thurman Arnold, The Symbols of Government, pp. 33-34.) 


THE study which follows is based on a consideration of the speeches 
made in the Appellate Committee of the House of Lords during the 
12 months beginning October 1979. Fourteen Law Lords served ! 
during this period and delivered judgment in 58 cases.” This study 
examines the way in which decisions were presented and the 
reasons, if any, offered. We concentrate upon the sequence and 
progresston of the arguments deployed and, more generally, upon 
the elements which make up the composite whole called the judg- 
ment. Although we venture some general remarks in the earlier 
part of this study, what follows is in many respects highly specific 
since we seek to show how particular judgments in particular cases 
are “glued ” together. This method of reading and presenting the 
texts necessitates an extreme selectivity. which does not permit us 
to draw conclusions about the typicality of what we present. It is 
intended to open up a way of discerning the strategic deployment 
of discursive techniques which makes it possible for a judgment to 
be read as a finished, perhaps coherent, but certainly decisive text. 
We do not suggest that this method of reading and presentation is 


en se 

1 Lords Hailsham (sat three, prosided three); Wilberforce (sat 25, presided 23); 
Dilhorne (sat 35, presided 12); Diplock (sat 29, presided 19); Salmon (sat 34); 
Edmund Davies (eat 26, presided four); Fraser (sat 31); Russell (sat 28); Keith 
(sat 33); Scarman (sat 27); Simon (sat three); Lane (sat seven); Roskill (sat six); 
Lowry (sat one). 

3 A somewhat arbitrary breakdown would be Revenue, 12 cases; Labour, two 
cases; Crime, five cases; Private Law, 14 cases; Public Law, 16 cases; Miscellaneous, 
five cases. 
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in any sense a privileged one. For example, we do not argue that 
those in search of the “rule” are guilty of misreadings of the 
same material. We can only state that we offer a different kind of 
approach, the utility of which depends upon the concerns of our 
own readers. 

It follows from the outline of this project that we deal primarily 
with the surface level of the text and read it largely without 
reference either to the author or to the institutional environment 
in which it is produced. Thus we do not use biographical informa- 
tion on the judges nor seek to “locate” the judgments alongside 
the extra-judicial writings of the dramatis personae. We take no 
account of the group interaction which may have preceded the 
publication of the final text, nor do we consider what ideological 
or political functions the texts might perform. We focus in short 
upon the “legal product” viewed in isolation from the circum- 
stances of #s production °; in so doing we exclude discussion of the 
merits of the decisions or the motives which underlie them,‘ 
although we sometimes consider the adequacy of the arguments 
deployed. 


ParT 1: (Nor QUITE) ORDINARY MEN 
L Preliminaries: Superficiality or Particularisation? 


A few commentators have expressed a certain unease about the 
superficiality of some of the decisions handed down in our survey 
year. The idea of superficiality has been associated with the absence 
of any sustained or careful discussion of prior case law, legislative 
policy, or legal history, in short, of the kinds of things which some 
expect to find in a high level judgment.’ 

When such matters are ignored by the Law Lords they are often 
passed by in silence; they are simply not mentioned. On a few 
occasions, however, the Law Lords explicitly address the question 
of what kind of material is relevant, if not to any decision, then to 
the decision in the writing of which they are presently engaged. 


nm 
3 Wo do not, of course, suggest that these texts must necessarily be viewed 
as autonomous artefacts; we address some remarks to this point in the concluding 


superficial, 
involved,” Soeur M.L.R. 692, 696; and Hutchinson, on British Steel Corporation 
v. Granada Ti 


its responsibilities, interpretati 
highest judicial body,” (1981) 44 M.L.R. 320. See also Wedderburn, on “ good and 
bad legal history,” (1980) 43 ML.R. 319, 324 (discussing Express Newspapers Ltd. 
v. McShane [1980] 2 W.L.R. 89). 
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As will be seen, all these examples are negative; they are concerned 
to suppress “‘ wider considerations,” adroitly devalued, as we now 
seek to demonstrate, by being described as “extraneous aids.” 
What is particularly striking is the assertive manner m which 
suppression is often conducted; the materials tend to be discarded 
with little or no useful explanation of why this is being done. An 
example occurs in the judgment of Lord Wilberforce in Express 
Newspapers Ltd. v. McShane‘; pressed with a number of Court 
of Appeal and first instance decisions which attached various 
objective meanings to the “golden formula” in T.U.LR.A.,’ 
Lord Wilberforce replied *: 


“My Lords, most of these cases’ which have preceded the 
present proceed upon the basis of an objective test, though the 
nature of the test is e ed without complete consistency, 
Ackner J. in the United Biscuits case neatly stated the alter- 
natives available. I do not go through these cases because 
though contributing to a solution of the present difficulty they 
pou no certain guide and because your Lordships are not 
und by them.” 


Taken to its logical conclusion, the final sentence would render 
the citation of cases before the House virtually meaningless, In 
how many cases reaching the Law Lords do the cases provide a 
certain guide? How often is the House faced with a binding prece- 
dent directly on point? Lord Wilberforce does not attempt to 
demonstrate why the cases “provide no certain guide ”; rather 
he merely asserts that this is so. In Re Racal Communications 
Ltd. * we find that Lord Scarman adopts the same technique; in 
construing section 441 (3) of the Companies Act 1948 an apparently 
analogous line of costs cases could be discarded +°: 


“ I do not find these cases helpful in construing section 441 (3) 
of the Companies Act. They proceed upon a view of the true 
construction of section 31 (1) (h) of the 1925 Act.... These 
cases depend upon the particular wording of the sub-paragraph 
an offer, I think, no guidance as to the meaning of section 
441 (3).” 


Why the cases provide “no guidance” is not explained. The 
idea that case law on differently worded statutory provisions may 
be simply ignored as irrelevant can apparently extend to a refusal 
to derive assistance from the use of identical words in other statu- 
tory provisions. For example, in Pearson y. Inland Revenue Com- 
missioners ** Viscount Dilhorne had to define the meaning of the 


TT SSS 
§ [19801 2 W.L.R. 89. 

7 Tho Trade Union and Labour Relations Act 1974 as amended. Ses , Pp. 
628-629 and pp. 634-635 for a discussion of the speeches of the majority and of 
Lord cShane. 


2 [1980] 2 W.L.R. 89, 95. 
* [1980] 3 W.L.R. 181. 
10 Ibid. p. 197. 

11 [1980] 2 W.L.R. 872. 
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expression “interest in possession ” in Schedule 5 of the Finance 

Act 1975 ™: 
“We were referred to a considerable number of statutes in 
which the expression ‘interest in possession’ is to be found. 
I did not find them of any assistance in relation to the meaning 
to be given to that phrase in the Finance Act 1975. It suffices 
to say that I saw nothing in them to indicate or suggest, and 
I see nothing in the Act itself to suggest, that the phrase should 
be given any other meaning than that of a present right of 
present enjoyment. In my opinion that is its meaning in the 
Finance Act 1975.” 

We are not told, however, why “It suffices to say”; again 
assertion replaces explanation. In R. v. Cuthbertson Lord Diplock 
does attempt to formulate some reasons for such dismissiveness *?: 

“That it should be necessary to have recourse to such erudite 
and intricate arguments in order to ascertain the meaning of 
a provision in a criminal sta te which needs to be administered 
with reasonable consistency by hundreds of criminal courts 
throughout the land if justice is to be done, would be dis- 
creditable to the English legal system. I have not, however, 
been persuaded that it is necessary to do so im order to find 
out what section 27 means. It is indeed more likely to distract 
attention from what is the real issue in the case. The words 
of the section, in my view, speak for themselves clearly, without 
resort to extraneous aids.” 

The first reason, then, is that resort to “‘ extraneous aids ” dis- 
credits—because the lower courts must be able to apply the statute 
in a consistent fashion, the House itself must restrict itself to 
simplistic arguments as to the meaning of the section. This links 
‘the need to simplify the task of the lower court with the process 
by which the House reaches its decision, a process which must 
itself be kept simple. From which it follows, for Lord Diplock, 
that “extraneous aids” are to be discarded. One way of interpre- 
ting this is to say that he has here conflated the need for a clear 
decision with the need for a reasoned decision. Clarity in other 
words is predicated upon brevity ** and brevity demands assertion, 
not explanation. 

The need for brevity is also suggested by the second reason, that 
“ extraneous aids ” will distract from “the real issue.” This reason 
is curious. What is “ the real issue”? Presumably the meaning of 
the words of the section. But these, we are told, “ speak clearly.” 
Thus, for Lord Diplock, “ the real issue ” becomes no issue at all; 
an assertion of obviousness alone suffices. Wider considerations 

13 Jbid. p. 

13 [1980] 3 W.LR. 89, 92. Our italics. 

14 Cf. Lord Wilberfarce tn Photo Production Lid. v. Securicor Transport Lid. 
[1980] 2 W.L.R. 283, 288, “ Much has been written about the Sidis Allende 


Each speech has been subjected to 
of it constructive. ... But I do not think that I should be conducing to the 
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are suppressed by being termed “ extraneous aids ”; the assertion 
that they are unnecessary permits them to be discarded. As we will 
develop in the next section, this strategy serves to detach the 
meaning of the words of the section from available points of 
reference. The meaning floats freely and anything which might 
contradict or cast doubt upon the obviousness of the meaning is 
suppressed. 

This, at any rate, is what the Law Lords say on occasions. But 
it is apparently not always appropriate to proceed in this fashion. 
Elsewhere we find lengthy discussions of case law ™ or of historical 
background,'* and sometimes extensive “overview” discussions 
conducted in the manner of a treatise writer.” In other words, the 
Law Lords have some criteria of selection which determine when, 
an elaborate discussion is required. One may, of course, disagree 
with them, but a generalisation which accuses the Law Lords of 
superficiality (though it may have a certain plausibility) will often 
be contestable. This is partly because it depends upon the critic’s 
own assessment of what is relevant and what is difficult, of what 
should have been discussed, and partly because it requires one to 
make some assumption about what is appropriate in different kinds 
of cases and the precise role to be accorded to the House within 
the judicial hierachy. In other words, underlying such criticisms 
is a multiple set of assumptions and assessments, which are them- 
selves both complex and contestable, and which are often not 
articulated when directing specific criticisms at the Law Lords’ 
performance in a particular case." 

Apart from this difficulty, we would emphasise that it is inappro- 
priate to seize upon the presence or absence of “ extraneous aids” 
in order to classify the material in our sample into the superficial 
or non-superficial. Such a classification is itself superficial since 
it focuses upon only the most obvious, highly visible features of the 
speeches. Focusing instead upon the construction of judgments 
taken in their entirety reveals unexpected similarities between 
speeches and highlights the distortion involved in rigid classification. 

At this stage we would argue as follows. First, the extracts we 
have considered are all highly assertive. Irrelevance or unhelpful- 
ness is merely asserted with an “in my view” and that which is 





15 Seo Lord Fraser’s speech in Rainen v. Miles [1980] 2 W.L.R. 847, discussed 
in Part Two; Viscount Dilhorne’s speech in Imperial Tobacco Ltd. v. Attorney- 
General [1980] 2 W.L.R. 466; and Lord Edmund-Davies’ speech In Morris v. 
Beardmore [1980] 3 W.L.R. 283. Venturing a generalisation, it may be said that 
these are untypical. 

** Seo Lord Scarman’s speeches in the ACAS cases, discussed, post, pp. 638-643 
and Attorney-General v. British Broadcasting Corporation [1980] 3 W.L.R. 109, 
discussed in Part Two. Cf. Lord Scarman in Willams & Giyn's Bank w. Boland 
[1980] 3 W.LR. 138, post, pp. 630-632. 

17 See tho speeches of Lord Wilberforce in Fothergill v. Monarch Airlines Ltd. 
[1980] 3 W.L.R. 209 and Lord Dtplock in Photo Production Ltd. v. Securicor 
Transport Ltd. [1980] 2 W.L.R. 283. 

1 Wo are not concemed with Model or Exemplary Judgments; we analyse a sample 
of actual fodgments. 
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irrelevant is called “ extraneous.” In this respect, these extracts 
bear a resemblance to other more elaborate speeches where, 
whether these matermls are included or not, assertion plays a cru- 
cial role in the structure of the judgment. Secondly, the extracts 
which we have considered should be regarded as authorising not 
so much superficiality as a form of particularisation where the 
-“ issues” are reduced to manageable proportions, a process which 
thereby generates a fairly common necessity of evading or suppressing 
“ difficulties.” Particularisation is not reducible to a “ ial ” 
‘treatment of conventional legal material 

An almost stylised example of particularisation is Harker 
v. Caledonian Insurance Co.” The issue *° was whether the British 
Honduras Motor Vehicles Insurance (Third Party Risks) Ordinance 
1958 limited the liability of the insurers of the negligent driver to 
4,000 Belizean dollars, the monetary limit below which the Ordi 
nance made insurance in the particular circumstances compulsory, 
or whether the Ordinance required the insurers to meet the plain- 
tifs claim in full even though the insurance policy itself limited 
liability to $4,000. In deciding for the defendant insurers that the 
Ordinance limited their liability, Lord Diplock’s opening words 
were trenchant: “This case raises a short and, as I think, simple 
question as to the true construction of the ... Ordinance.” He then 
referred to the invitations held out by the plaintiff's counsel to the 
Law Lords ™: . 


“To embark on a detailed examination of the history and 
wording of the United Kingdom legislation on compulsory 
insurance against third party risks ... [and] to have regard 
to | tion of other Commonwealth countries which like 
British Honduras (as it then was) had subjected the TER 
ments of compulsory insurance against third party ai to 
monetary limits but did so by legislative provisions di KERA 
their wording from that ap g in the only ordinance which 
falls to be construed in the t case.” l 


Passing on without deigning to reply, Lord Diplock noted 

the wording was “clear and free from any ambiguity ” and con- 

fronted his “ short ” and “ simple ” issue ”*: : 
“Tn a sentence the question of construction is: Is ‘liability in 
respect of any sum in excess of four thousand dollars’ ... 
which by [the] proviso ... to section 4 a policy is not required 
to cover nevertheless included in ‘such lability as is required 
to be covered by a policy under... section 4.” So stated, the 
only possible answer is, in my view, ‘ no.’ ” 


Lord Diplock then only had to tidy up. A submission based on 





19 [1980] 1 Lloyd’s Rep. 556. 
29 Throughout this study we adopt the Law Lords’ presentation of the “ issues” 
in the cases. A more elaborate study than our own might seek to render proble- 
matic, in a systematic way, the processes by which such “issues ” are constructed. 
We address this question to some extent in our discussion of Rainer! in Part 
21 [1980] 1 Lhoyd’s Rep. 556, 558. z 


t 
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another subsection of the Ordinance was despatched with the com- 
ment that the subsection was “ not inconsistent with the clear and 
unambiguous meaning” of what, for Lord Diplock, was the rele- 
vant provision. A Privy Council decision on a Ceylonese Ordinance 
presented no difficulty °: “I do not find that case or other cases 
which dealt with legislation upon the same topic in other countries 
and in other terms helpful in deciding the only question of con- 
struction that concerns this House in the instant case.” 

Finally, policy was jettisoned, since, as Lord Diplock put it, it 
was not for the House to “ speculate ” upon the legislative policy 
behind the Ordinance. Speculation was, however, permissible if it 
showed the acceptability of the “plain and unambiguous mean- 
ing’? *:; 

“ An obvious commercial consequence of monetary limits 
would be that the premiums for such insurance as was com- 
ry before a vehicle could be used upon the road in British 
onduras, would be much smaller than if the insurer’s liability 
were unlimited; and the policy may have been to keep the cost 
of compulsory insurance down to a figure that the average 
motorist in British Honduras in 1958 could afford. To limit 
the insurer’s liability to his assured to a modest figure but to 
leave them with unlimited liability to the victim of the assured’s 


(1), the legislation would appear to get the worst of both 
worlds.” 


I. Ordinary natural meaning, common sense and the ordinary man 


In the next two sections we attempt to refine our discussion of how 
the House approaches matters of statutory interpretation. In this 
section we consider cases which are presented as being “ straight- 
forward ”; a presentation which, as we now seck to demonstrate, 
relies heavily upon the deployment of three linked notions— 
“ordinary natural meaning,” “common sense” and the “ ordinary 
man.” Words in statutory provisions are to be given their ordinary 
natural meaning. This exigency demands that the judicial activity 
be regulated by common sense, one consequence of which is that 
the appellate judge must not be too aloof from the realities of 
the administration of justice, a fact which frequently drives the 
Law Lords to invoke the image of the ordinary man in decision- 
making. 

There is, of course, nothing novel about the use of a phrase like 
“ordinary natural meaning.” * The insistent invocation of “com- 
mon sense” and the “ordinary man” may, however, suggest a 


33 Ibid. p. 559, 

“ Ibid. 

3s In nature of the so-called rule of statutory interpre 
tation, tho terms “ plain,” “ ” and “literal” meaning have conventionally 


been treated as synonymous A recent example is Michael Zander, The Law- 
Making Process (1980) at pp. 37 et req. 
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shift of some significance in the style of writing judgments. Cer- 
tainly, as we now dlustrate, some of the Law Lords occasionally 
endeavour to distance themselves from the “ literalism ” (associa- 
ted especially with Viscount Simonds) which is generally assumed 
to haye been dominant in the recent past.™ A strong formulation 
of this occurs in Lord Diplock’s judgment in Fothergill v. Monarch 
Airlines Ltd2" where his Lordship castigates English judges for 
their former “ narrowly semantic approach to statutory construc- 
tion,” an approach which Lord Diplock directly associates with 
Viscount Simonds.” In a similar vein is the speech of Lord Fraser 
in Jackson v. Hall.** The House had to determine whether the 
appellant was precluded from succeeding to an agricultural tenancy 
by virtue of his joint tenancy in other land. The solution lay in 
the construction given to section 18 (2) (c) of the Agriculture 
(Miscellaneous Provisions) Act 1976 which laid down that the 
appellant was only eligible if he was not “the occupier of a com- 
mercial unit of agricultural land within the meaning of Part M 
of the Agriculture Act 1967... 2’ The appellant argued that the 
term “the occupier” referred only to sole occupiers and did not 
include jomt occupiers. But Lord Fraser replied thus °°: 


“On a strictly literal reading of the section I recognise 
that that is undoubtedly correct, but in my 0 inion the words 
ought to be read in their ordinary and na sense, which in 
this case appears to me to be different from the literal sense. 
In its ordmary and natural sense the expression ‘ the occupier’ 
seems to me to include not only the sole occupier but also 
each of several joint eae an The argument for the appellant 
depends on emphasising the definite article ‘the’ in a way that 
impresses me as unnatural and somewhat forced. ... Moreover, 
it is of some importance that ea (c) of the definition of 
‘ eligible person > in section 18 (2) is expressed in the negative. 
The applicant must therefore show that he is not the a 
of a commercial unit, and I do not think that he can do t t. 
If he were asked a direct question ‘Are you the occupier? ’ 
he could not truthfully answer with an unqualified ‘No.’ He 
would have to answer either, * No, but I am one of two at 
occupants,’ or ibly ‘ Yes, but I am only one of two joi 
occupants.” Ei er of these answers would, I think, be true 
but it seems clear that he cannot give a straight denial.” 


In some cases of course, a distinction between literalism and 
ordinary, natural meaning is unimportant in so far as both will 


Ee ee a ee ee ca 
26 Seo Robert Stevens, Law and Politics (1978), Chap. 10-11, where the author 
what he terms “ the Era of Substantive Formalism 1940-1955.” 

ar [1980] 3 W.L.R. 209. 
3 Mid. p, 22" Loni Diplock cgodidered, that 7 Oe a Judicial attinde” H 


fitingees to give a purposive construction.” Freeman, op. cit. extracts this 
Thrase as encaprulating some new canon of Interpretation. Cf Lord Diploc® In 
Inland Revenue Commissioners v. Plummer [1979] 3 W.LR. 689, post, p. 644. 
29 [1980] 2 W.L.R. 118. 3® Ibid. pp. 127-128. 
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lead to the same result. But this passage shows that these two views 
of the judicial function should not be confused simce the end result 
will be different when the Law Lords feel it necessary to mitigate 
literalism with a dose of common sense. Thus in Jackson an ovyer-' 
nice interpretation is rendered unacceptable since, in the words of 
Viscount Dilhorne,*! “ To hold that only a sole occupier is barred 
is, I think, putting weight on the word ‘the’ which it does not 
bear.” Instead common sense is exercised through the medium of 
the ordinary man by asking a common sense question in ordinary 
language. 

This image of the ordinary man ** may suggest that the House is 
more in touch with the everyday world than in the past.™ But 
“ordinary man” is only ambiguously and tenuously connected 
with any such concern. Its primary role * is to serve as a guide 
to interpretation; the “ordinary man” is employed in a direct” 
way to determine the meaning of words and phrases. The “ ordi- 
nary man” enables the court to attribute a meaning to words and 
phrases which is ascertainable from an examination of the language 
of everyday speech. This permits a divergence between ordinary 
natural meaning and literal meaning and the invocation of the 
ordinary man justifies giving priority to the former. This style of 
presentation allows the court to give the impression that it has 
spurned the pedantry of the literalist lawyer. Moreover in Jackson 
the ordinary man is constituted in terms of someone in the position 
of the litigant. He is asked what the words mean and he can only 
answer by offering an ordinary natural meaning. If it diverges 
from literal meaning, ordinary natural meaning takes precedence. 





33 The very {dentification of the ordinary man Ís itself fuid; in Jackson he Is 
the litigant; in Jull the layman or the man in the street; in Inland Revenue 
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“ ordinary man” of those available. Examples are contained 
Lord Wilberforce’s judgment in McShane [1980] 2 W.L.R. 89, 94 where he 
trade unionist would prefer a subjective or 
and in Fothergill, where Lord Fraser in particular asks whether 
Conference were readily available at H.M.S.0. at the relevant dato 
(March 1975), [1980] 3 W.L.R. 209, 229. 
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For the latter meaning is sensible in that it is closer to what 
everybody would think and because it is more acceptable for the 
judges to make the words mean what the litigant already assumes 
they mean. Given the way in which this tactic implicates the liti- 
gant in the making of the choice, he may then be said to have 
no ground for complaint or cause for surprise. 

On closer inspection, however, Lord Fraser’s is an evasive speech. 
The presentation hinges upon the idea that two determinate 
meanings—literal and ordinary—can be attributed to the words 
“the occupier.” Once the hurdle of attribution is overcome the 
choice between the two meanings is obvious. But are things so 
simple? | Attribution of a literal meaning to the phrase “the 
occupier” can be conducted through the application of formal 
rules of grammar and syntax. Provided that there is no disagree- 
ment as to what the rules are, a proposition which asserts that a 
particular phrase has a literal meaning is at least intelligible. But 
what is the ordinary natural meaning of “the occupier ”? Since 
there exist no formal rules to assist, the ordinary natural meaning 
is at least open to dispute. A mere assertion of a single “ ordinary ” 
meaning is evasive. A choice between literal and “‘ ordinary” 
meaning will frequently involve a choice between a determinate 
and an indeterminate meaning. Lord Fraser’s evasive manoeuvre 
is accomplished by presenting the choice as being between two 
differently constituted determmate meanings. As we have seen, 
the manoeuvre also has an important pre-emptive effect—the choice 
which is presented is not only unproblematic but is also a choice 
with only one possible answer. In this respect the careful selection 
of adjectives is crucial. ‘‘ Literal,” as we have seen, conjures up 
the bad old days, while “ ordinary,” on the other hand, resounds 
with the virtues of the way we live now. Thus the scales are 
tipped in advance and a possible choice becomes no choice. 

Sometimes common sense does not invoke the image of the 
ordinary man but rather involves a speculative or intuitive con- 
cern with the consequences of adopting a particular meaning. 
Consider Viscount Dilhorne’s approach to the words “interest in 
possession ” in Pearson *™: 

“What then should be the approach to co ing those words 
in the Act? In my view one should first seek to determme the 
ordinary and natural meaning of those words and then consider 
whether there is anything in the context in which they are used 
to lead to the conclusion that the proper interpretation of 
them involves a departure from the ordinary and natural 
meaning.” ; 

In the first place, then, the court is to look for the ordinary 


natural meaning of the relevant words; frequently this is enough 
but not uncommonly, as illustrated by Viscount Dilhorne, the Law 





as [1980] 2 W.L.R. 872, 876. 
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Lords, in order to demonstrate the desirability of adopting ordinary 
natural meaning, discuss its consequences in a common sense 
manner. This strategy has already been seen in the judgment of 
Lord Diplock in Harker; it also appears in the speech of Viscount 
Dilhorne in Supplementary Benefits Commission v. Jull.” The 
issue was whether periodical payments made by a father to children 
under 16 should be aggregated with the resources of the mother 
when calculating her entitlement to supplementary benefit under 
paragraph 3 of Schedule 1 to the Supplementary Benefits Act 1976. 
For Viscount Dilhorne the answer lay in the meaning of the word 
“requirements ” in paragraph 3; he began by asserting the domi- 
nance of ordinary natural meaning ?’: 


“ Although the Act contains an interpretation section ... that 
does not contain any definition of the meaning to be given to 
the words ‘requirements’ and ‘resources’ and so in the 
absence of any contrary indication, those words must be given 
their ordinary, natural meaning.” 


After a brief excursus into another section of the Act he returned 
to the tack by grounding ordinary natural meaning in the common 
sense of the ordinary man *: 


“Had the mother to provide for the irements of her 
child living with her in the same household? If so... there 
had to be aggregation. To this question, which is one of fact, 
a layman would, I think, without any hesitation give an affirma- 
tive answer. Each mother looked after her child and pro- 
vided food and clothing for it and attended to its needs. How 
‘then can it be said that she did not provide for her child’s 
requirements? ” 


Finally, the Jayman’s affirmative answer was shown to be acceptable 

by a judicial apprehension of the consequences of adopting it **: 
“ I recognise that aggregation may mean that the amount of 
benefit a mother may obtain may. be less than that which she 
would obtain if there was no aggregation and that where a 
child’s resources are large and hers are small, she may benefit 
from the use of a child’s resources but that may happen where- 
ever there is aggregation. A husband who claims benefit may 
find the benefit reduced in consequence of his wife’s resources. 
A man cohabiting with a woman may find the same and for 
the purpose of supplementary benefit his and her resources 
are lumped together even though the man may have no Tight 
to the use of the woman’s money.” 


This passage rests upon no more than an assertion; an assertion of 
a common sense analogy designed to reinforce the ordinary natural 
meaning. ‘‘Extraneous aids” are ignored and no explanation is 
offered as to why the cohabitation rule is a good analogy; the 
assertion that (a) is like (b) must suffice. 


36 [1980] 3 W.L.R. 436. 37 Ibid. p. 439. 
38 Ibid. p. 440. 1 39 Ibid. p. 441. 


628 THE MODERN LAW REVIEW [VoL 44 


In the speeches of the majority in McShane and in Duport Steels 
Lid. v. Sirs*° legislative policy and an apprehension of the conse- 
quences are deployed in order to support ordinary natural meaning. 

` First the reliance upon ordinary natural meaning in McShane. In 

Lord Keith’s words **: 

“In my opinion there is no room for serious doubt about the 
natural and ordinary meaning of the words.... The proper 
construction of the enactment does not permit of the glosses 
which the Court of Appeal poa upon it in order to introduce 
a more objective element. Upon that construction the function 
of the court is simply to ascertain and pronounce upon the 
purpose with which the act was done.” 

Then Lord Diplock, also referring to recent Court of Appeal 
decisions on interlocutory injunctions against trade union officials “ : 

“These have the effect of imposing upon the expression ‘ An 
Act done in contemplation or furtherance of a trade dispute’ 
... an interpretation restrictive of what, in common with the 
majority of your Lordships, I believe to be its plain and unam- 
biguous meaning.” - 

Lord Scarman also began in orthodox fashion“: “'The words 

. seem to me, in their ordinary and natural meaning, to refer 
to the person’s purpose, his state of mind.” As one might ask in 
Jackson, what is the ordinary natural meaning of the statutory words? 
The statutory language used is ambiguous as to whether action taken 
“in... furtherance of a trade dispute” refers to furtherance in 
fact or furtherance in the mind of the instigator. If one accepts 
the intrinsic ambiguity of the phrase then one needs to look else- 
whete in order to resolve it. Characteristically, rather than acknow- 
ledge an ambiguity, the Law Lords assert the absence of any 
problem. The meaning is obvious and there is nothing to argue 
about. Being obvious there is no need for anything else; indeed 
Lord Keith based his judgment on such an assertion. Other Law 
Lords sought additional support. Lord Scarman deployed ‘‘ conse- 
quences ” **: 

“I confess that I am relieved to find that this is the law. It 
would be a strange and embarrassing task for a judge to be 
called n to review the tactics of a party to a trade dispute 
and to determine whether in the view of the court the tactic 
employed was likely to further, or advance, that party’s side 
of the dispute.” 

It is perhaps apparent that these aro rather underdeveloped 
reasons. We are not told why judicial involvement in these kinds 
of question is particularly difficult.“ Rather Lord Scarman slips 
away with the statement that **: 


C e nena are 
40 [1980] 1 W.L.R. 142, 41 [1980] 2 W.L.R. 89, 101-102. 
43 Ibid. p. 96. 

43 Ibid. p. 103. 44 Ibid. p. 104. 


48 This has been a common position among many British labour lawyers; whether 
it suffices for a judge to te it by reference is another question. 
J] 2 W.L.R. 89. 


, 
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“The difficulties which have beset the Court of Appeal in 
their attempts to formulate a test are a persuasive argument 
for Eo pig his act of judgment m the industrial arena and 
out of the judicial forum.” 

Difficulty thus makes a virtue of simplicity. Lord Diplock made 
some play with legislative policy in order to reject any assumption 
that Parliament could not have intended to confer blanket immuni- 
ties. Since “the manifest policy of the Act,” derived from the 
speech of Lord Scarman in N.W.L. Ltd. v. Woods“ was “to 
exclude trade disputes from judicial review by the courts,” such an 
assumption was positively erroneous. It was not “legitimate ” **: 

“to assume that Parliament did not intend to give to trade 
unions ... a wide discretion to exercise their own judgment 
as to the steps which should be taken in an endeavour to help 
the workers’ side in any trade dispute to achieve its objectives. 
And if their plain and ordinary meaning is given to the words 
... this, as it seems to me, is what section 13 does.” 

The deployment of consequences and of legislative policy is thus 
subordinate to and at most supportive of ordinary natural meaning; 
there is no acknowledgement that what is the “right” answer 
might be contestable.** 

The Law Lords, especially Lord Diplock, were rather more 
prolix when Duport, on which was effectively the same issue, reached 
the House. The targets of this prolixity were not issues of indust- 
rial relations policy but rather the constitutional position of the 
courts and the internal judicial hierarchy. Lord Diplock laced his 
emphasis on ordinary natural meaning with some views on con- 
stitutional theory. First, ordinary natural meaning °°: 

“ Where the meaning of the statutory words is plain and unam- 
biguous it is not for the judges to invent fancied ambiguities 
as an excuse for failing to give effect to its plain meaning 
because they themselves consider that the consequences of 
doing so would be inexpedient, or even unjust or immoral.” 

Then the constitutional theory *?: 

“It endangers continued public confidence in the political 


47 [1979] 1 W.L.R. 1294. 48 [1980] 2 W.L.R. 89, 97. 
4° Cf. the fo in columns of The Times: 
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impartiality of the judiciary, which is essential to the continu- 
ance of the rule of law, if judges, under the guise of interpre- 
tation, provide their own preferred amendments to statutes 
which experience of their operation has shown to have had 
consequences that members of the court before whom the 
matter comes consider to be injurious to the public interest.” 

Lord Scarman linked the constitution with legislative policy "*: 
“... our law requires the judge to choose the construction 
which in his judgment best suits the legislative pee of the 
enactment. the result be unjust but inevitable, the judge 
may say so and invite Parliament to reconsider its provision. 
But he must not deny the statute... . Only if a just result can 
be achieved without violating the legislative p of the 
statute may the judge select the construction whi best suits 
his idea of what justice requires ... if people and Parliament 
come to think that the judicial power is to be confined by 
nothing- other than the judge’s sense of what is right ... confi- 
dence in the judicial system will be replaced by fear of it 
becoming uncertain and arbitrary in its application. Society 
will then be ready for Parliament to cut the power of the 
j sas Their power to do justice will become more restricted 
by w than it need be, or is today.” 


In these extracts the constitution is used to say that it is not 
for the judge to base hs decision on his view of the consequences. 
On the other hand, a different kind of consequentialism, the 
consequences for the judiciel system of judicial activism, plays a 
secondary, justificatory role. 

A particularly diffuse discussion of the relationship between 
policy and ordinary natural meaning can be seen in Lord Scarman’s 
speech in Williams and Glyn’s Bank Ltd. v. Boland." The family 
home was registered in the sole name of the husband, and, when 
he defaulted on mortgage repayments to the bank, the bank sought 
possession of the home. The wife claimed that she took priority 
over the bank since she had an overriding interest within section 
70 (1) (g) of the Land Registration Act 1925. The legal questions 
involved have been considered by many to be intricate and com- 
plex and to go to the heart of the 1925 property legislation. This 
was not, however, the impression given by Lord ‘Scarman. He 
began with what was presented as an overview of the social impli- 
cations of the caset: “It is our duty, when tackling it, to give 
the provision a meaning if we properly can which will work for, 
rather than against, rights conferred by Parliament, or recognised 
by judicial decision, as being necessary for the achievement of 
social justice.” An impression apparently worth developing **: 

“The courts may not, therefore, put aside, as irrelevant, the 
undoubted fact that, if the two wives succeed, the protection 


53 Ibid, p. 168. 53 [1980] 3 WLR. 138. 
54 [béd. p. 148. ss Ibid. 
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of the beneficial interest which English law now recognises 
that a married woman has in the matrimonial home will be 
strengthened, whereas, if they lose, this interest can be weak- 
ened and even destroyed by an unscrupulous husband.” 


But the “ unscrupulous husband *™ factor will not alone suffice; it 
is the competing interests of banks and wives which are relevant 
and not inter-spousal strife. The full analysis of this 

problem is two-staged. First **: “ Nor must the courts flinch when 
assailed by arguments to the effect that the protection of her 
interest will create difficulties in banking or conveyancing practice. 
The difficulties are, I believe, exaggerated.” This, however, is pure 
assertion: there is no explanation of why the “difficulties” are 
“ exaggerated.” Where is a description of present practices? More 
importantly, where is a consideration of what may happen in the 
future? Instead we must take at face value Lord Scarman’s own 
belief. Secondly *’: “Bankers, and solicitors exist to provide the 
service which the public needs. They can—as they have done 
successfully in the past—adjust their practice, if it be socially 


This is an interesting manoeuvre. At first sight it might seem 
that the interests of the bank and wife conflict. But in this passage 
he avoids such a conflict by neutralising the position of the insti- 
tution. Instead of acting for itself, the bank, Lord Scarman tells 
us, exists to act in pursuit of social requirements. It can have no 
independent interest. From which it follows that, if support for 
the wife’s arguments be socially required, the bank can have no 
cause for complaint. In other words, the bank is effectively impli- 
cated in Lord Scarman’s notion of “social justice.” But it is not 
only the presence of the techniques of assertion and implication 
‘which make this part of Lord Scarman’s judgment interesting. 
Even more significant is the absence of the one question, let alone 
the answer, to which it might be thought that this style of presen- 
tation is leading. Quite simply, is adjustment by the institutions 
socially required? Lord Scarman merely assumes that it is. What 
we see instead is a judicial retreat to more familiar ground. First, 
to the statutory subordination of the social context **: 

“Nevertheless, the judicial nsibility remains—to interpret 
the statute way ET R tence The social backgroud 
is, therefore, to be kept in mind but can only be decisive only 
if the particular statutory provision under review is reasonably 
capable of the meaning conducive to the special purpose to 
which I have referred.” 


Then, history having been despatched'* and legislative policy 
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ignored, to the ultimate assertion **: “Fortunately, these appeals 
call for no judicial ingenuity let alone distortion. The ordinary 
meaning of the words used by Parliament meets the needs of social 
justice.” 

The deployment of “social justice” is crucial in this judgment. 
It serves to erase the claims of the bank and thereby permits a 
casual, albeit characteristic, approach to the statutory text. Had 
Lord Scarman acknowledged the conflict of interest, it is difficult 
to believe that so jejune a treatment would have been possible. 

In all of these decisions, consequences and legislative policy 
play no more than a supportive role to ordinary natural meaning. 
There is no unequivocal case in our sample in which, through a 
deployment of common sense or wider considerations, the ordinary 
natural meaning is displaced. A displacement of some sort occurs 
in Rank Xerox Lid. v. Lane“; the difficulty lies in discerning the 
kind of meaning displaced. The House had to interpret the phrase 
“annual payments which are due under a covenant made by any 
person ...” in paragraph 12 of Schedule 7 to the Finance Act 
1975. Rank Xerox argued that certain dividends distributed by 
them were exempt from capital gains tax since they were derived 
from covenanted payments to the company falling within the scope 
of paragraph 12. The issue then became whether, as the company 
unsuccessfully contended, the phrase encompassed all agreements, 
commercial or otherwise, made by deed, or whether it merely 
included those gratuitous promises enforceable only by reason of 
seal. Typical of the speeches delivered is that of Lord Salmon **: 

“The primary meaning of ‘covenant’ is a promise by deed. 
I ise that, therefore, the words ‘ due under a covenant’ 


could in some contexts be i reted as ‘due under any pro- 
mise by deed.’ This interpretation would however lead to ... 
[an] d result. ... ere is no fiscal or any other reason 


-for making the taxpayer’s ain to tax dependent on whether 

or not the relevant agreement had a seal on it. It would be 
utterly ridiculous to make liability to tax depend, upon the 
GRISLEDCS OF aseak £ a Cor Wiese Tons ie eve uese eae 
in my opinion, wholly inconsistent with the m g which the 
taxpayer company. seks. fo Afribule to i Ti my vieri 
refers only to a unilateral promise made by d which is 
therefore enforceable in spite of the absence of considera- 
tion...” 


This, untypically, is not a resort to ordinary natural meaning. 
Rather the discussion is conducted in terms of the “ primary ” and 


development: includes sometimes the rejection of principles and the 
in of new ones. The land registra legislation is an example.” The 
only explanation offered for this assertion is that this legislation was designed to 
replace “the wearisome and intricate task of examining and with it tho 
doctrine of notice.” Ibid. p. 149. 

se [1980] 3 W.L.R. 138, 148. ie 


61 [1979] 3 W.L.R. 594. 
63 Ibid. pp. 600-601. 
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“secondary ” meaning of the relevant words. As in Jackson, this 
selection of adjectives plays a crucial role in the construction of 
the choice. In Jackson we observe the pre-emptive effect of the 
“ literal ”—“ ordinary ” opposition; a similar if less significant oppo- 
sition can be seen in Lord Scarman’s speech in Boland between the 
“ordinary” and “special” meanings. By contrast, in Rank 
Xerox, the opposition is unusually neutral and the adjectives 
have no pre-determining function. They permit, in other words, 
a free choice which makes possible the entry of wider considera- 
tions. The choice can, indeed must, then be posed at another, 
consequentialist level. Consequentialism is deployed to render the 
primary meaning absurd and the secondary meaning inescapable. 


I. Where ordinary natural meaning is not enough? 


On some occasions, producing answers to the issues in a case is 
not achieved by a straightforward deployment of ordinary natural 
meaning, albejt supported by some of the other techniques we have 
thus far considered. Sometimes the Law Lords resort to more 
elaborate discursive devices and produce more sophisticated, or 
at any rate denser, judgments. This very density requires such 
judgments to be unravelled more carefully. Two preliminary com- 
ments may be made about the presentation which follows. First, 
it will be observed that some of Lord Wilberforce’s judgments play 
a central role in our discussion. His speeches tend to be some of 
the least straightforward and most dense in our sample, and he is 
less prone to focus a judgment around ordinary natural meaning. 
Secondly, for whatever reason, in the writing of the speeches which 
follow, an unequivocal resort to ordinary natural meaning does not 
suffice. Rather we find the Law Lords negotiating what appear to 
be, for them, difficulties: in Zamir“ and the ACAS™ cases, a 
statutory text which does not deal explicitly with the question 
before them; in Plummer,** a statute which “ clearly ” needs some 
judicial modification; and in Vestey,"’ a statute and a previous 
House of Lords decision, the implications of which are “ disturb- 
ing.” We begin, however, with the dissent of Lord Wilberforce 
in McShane in order to highlight the difference between ordinary 


Ie ee 
*? Lord Scarmen said that “a construction of the subsection based upon the 


with key provisions in the Land Registration Act 1925 and with its legis- 
lative purpose, I do not Tead the Act of 1925 as courts to 
give the words ‘ actual ton’ in s 70 (1) ) tho special meaning 


€ United Kingdom Association of Professional Engineers v. ACAS [1980] 2 
W.L.R. 254, and Engineers and Managers’ Association v. ACAS [1980] 1 WLR 
302. 


6 Inland Revenue Commissioners v. Plummer [1979] 3 W.L.R. 689. 
67 Vestey v. Inland Revenue Commissioners [1979] 3 WLR. 915. 
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natural meaning and the more elaborate techniques which we now 
present. 


Just the common law in action (McShane: the dissent of Lord 
Wilberforce) : 
Lord Wilberforce began by discarding Lord Diplock’s “ manifest 

policy ” **: 
“I recognise of course, that the trend of recent legislation has 
been to widen, and to widen greatly, the extent of immunity. ... 
The policy no doubt is to substitute for judicial control or 
review over trade disputes and their consequences, other 
machinery including conciliation procedures. But it would be 
wrong ... to suppose that judicial review has been excluded 
altogether.” 


Here he has asserted that there is no reason to suppose that 
Parliament intended the exclusion of judicial review. Thus the 
intention of Parliament discloses an available space within which 
the proper ambit of judicial review may be approached **: “TI have 
no doubt that the courts may at least ask ... whether the test is 

purely subjective or not.” 

‘ Thus, unlike the majority, Lord Wilberforce presents the issue 
as if there is an open question. He then proceeds to despatch the 
subjective test in rather speculative terms with, for the moment, 
little reference to legislative policy. “ To argue for a subjective 
test appears unattractive” since this would give anyone immunity 
subject only “to some qualification as to bona fides or genuine 
belief.” Then, rather deftly, Lord Wilberforce hints that extremists 
and fanatics would, of necessity, be the most able to pass the 
subjective test and continues "°: 
“J do not find the court’s reluctance to accept this at all 
unreasonable, or as reflecting outdated prejudices. To confer 
very wide immunity from civil suit by an innocent and power- 
less third party is one thing: to make such immunity epend 
upon the state of mind of the other party, to which only he 
can testify, is another which does not necessarily follow fron 
the policy giving rise to the former.” 


The subjective test is then finally laid to rest in answer to the 
trade union’s argument that a subjective test was capable of veri- 
fication ": 

“ this formula has the worst of both worlds.... It is likely 
to be Peg as unacceptable to the initiator of the actions to 
have the bona fides or reasonableness of his expressed belief 
inquired into by a judge, as it is to have an inquiry into 
what good the action may in fact do....” 





«8 [1980] 2 WLR. 89, 93. 
as 
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This reliance upon the views of the (presumably) ordinary initia- 
tor of industrial action (whoever he may be) x, to say the least, 
curious. But it serves, in combination with what has gone before, 
to render the subjective test implausible. What supposedly follows 
is an examination of “the arguments for an objective test.” ™ “In 
the first place I do not find it to be excluded by the words of the 
section ... ‘in furtherance’ may quite well mclude, as well as an 
intention to further, an actual furtherance ... or the capability of 
furtherance.” Lord Wilberforce continued "*: 

“Secondly, so to construe the phrase is not to impose upon 
it a limitation. There is much in the cases to the effect that 
‘the words must be given some limitation’ and to this the 
appellants object. The words they say, and I agree, must be 
given their natural meaning and the courts must not approach 
them with a disposition to cut them down. But it is always 
open to the courts—indeed their duty—with open-ended 
expressions ... to draw a lme beyond which the expression 
ceases to operate.” 


The justification for this approach involves the reappearance of 
the intention of Parliament: “ This is simply the common law in 
action. It does not involve the judges in cutting down what Parlia- 
ment has given: it does involve them in interpretation in order 
to ascertain how far Parliament intended to go.” 

Thus, in contrast to the majority, who claim that there is little 
to discuss and that ordinary natural meaning supported by conse- 
quences and legislative policy will suffice, Lord Wilberforce says 
that there is an open question and purports to examine the argu- 
ments on both sides. The arguments for the subjective test, how- 
ever, are despatched in a highly abstract manner and no positive 
arguments for the objective test are adduced or examined—the 
arguments mentioned do no more than suggest that the test is 
possible. There is a certain coherence in the ordered progression of 
questions asked and answers given in this speech. Does judicial 
review exist at all in this context? The answer being in the affir- 
mative, what criticisms may be made of the subjective test? The 
arguments being “strong,” what type of objective test should be 
applied? But the logical sequence of the issues raised should not 
conceal the assertive quality of the answers given. 


Silence in court (Zamir: Lord Wilberforce) 

In Zamir v. Secretary of State for the Home Department" 
Zamir was detained under Schedule 2 of the 1971 Immigration Act 
prior to removal from the country. The immigration authorities 
considered that he was an illegal entrant because, when given 

13 Ibid. 


73 Ibid. 
14 Ibid. pp. 94-95. Lord Wilberforce takes a similar approach in Plummer: see 


post, p. 649, 
75 [1980] 3 W.L.R. 249. 
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“indefinite leave ” to enter as his father’s dependant, Zamir did 
not disclose the fact of his own marriage. On his application for 
habeas corpus the Secretary of State justified the detention and 
removal by arguing that the “indefinite leave ” had been vitiated 
by deception. For Lord Wilberforce it was “ necessary to look at 
the scheme of the Act ” in considering the scope of judicial review 
when an immigration officer concludes that there has been decep- 
tion.”* The brief yet quite intricate schematic survey which followed 
permitted this comment": “It appears from this ... that the 
immigration officer in deciding whether or not to grant leave to 
enter is performing an administrative duty, in a statutory and 
para-statutory framewor 
The term “administrative” has some sort of meaning in this 
context, but, given that one is looking at the statutory position in 
the first place, the words “statutory” and ‘“‘ para-statutory ” add 
little. This comment appears to be enough, however, for some 
conclusion to be drawn as to scope of judicial review "°: 
r Ea AH that the decision can only be reviewed by the 
n the normal principles applicable to such decisions, 
of whic those capable of being invoked in the present case 
are that there was no evidence upon which he would reach 
his decision, or that no reasonable person in his position could 
have reached it.” 


‘Thus far Lord Wilberforce has concluded that the normal prin- 
ciples of judicial review apply on entry. We have had, however, 
only a fleeting glimpse of removal.”® Yet he turns rapidly to assert 
that removal and entry can be equated °°: 

“ If this is the postion as regards decisions to grant leave to 
enter, it must also be the position as regards decisions to 
remove or at the very least as regards decisions to remove on 
the ground that the leave to enter has been vitiated. This must 
follow both from logic and the terms of the legislation.” 


This assertion is then backed up, first by another assertion 
derived from “logic” "t: “It would be absurd to apply different 
principles as regards ... a deciston to allow entry, and... a decision 
that the permission to enter was vitiated.” 

Then by “the terms of the legislation ” **: “Moreover, and con- 
sistently with this, paragraphs 8-14 of Schedule 2 deal with both 





76 Another, more straightforward, example of a “ whole scheme” approach is 
Lord Russell’s short court opinion in O’Brien v. Sim-Chem Ltd. [1980] 1 WLR. 
1011. 

TI a 3 WL.R. 249, 254. 


ro ced yiberforco had determined that Sched. 2 not only governed 


se [1980] 3 WLR. 249, 254. 
81 Ibid. p. 254. 
83 Ibid. 
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kinds of decision within a single framework, and paragraph 16 
enables detention to be ordered in any case governed by those 
paragraphs.” 

What is strikingly absent here is any explanation to back up this 
equation. Lord Wilberforce has not told us why different principles 
on entry and removal would be absurd **; nor is the consideration 
of “the terms of the legislation” anything more than an assertion 
that Schedule 2 deals with two kinds of decision from which it 
follows, necessarily, that the judicial approaches to be followed 
must be the same for both. There is no suggestion that there is 
anything contestable here; it is the obviousness of it all that is so 
marked, i 

For Lord Wilberforce, the ground has been prepared for 
rejecting the central argument of Zamir, that the exercise of the 
removal power depended upon the precedent establishment of an 
objective fact such that the courts could themselves consider 
whether that fact had been shown™: “For the reasons I have 
given I am of opinion that the whole scheme of the Act is against 
this argument.” 

This bold statement is supported by a carefully drawn context, 
which fs all that is on offer as explanation. First, we are given 
an attractive job description **: 

“ The immigration officer whether at the stage of entry or at 
that of removal, has to consider a complex of statutory rules 
and non-statutory guidelines. He has to act upon documentary 
evidence and such other evidence as inquiries may provide. 
Often there will be documents whose genuineness is doubtful, 
statements which cannot be verified, m#sunderstandings as to 
what was said, practices and attitudes in a foreign state which 
have to be estimated. There is room for appreciation, even for 
discretion.” 

Then a resort to the practical realities of judicial administration **: 
“The Divisional Court ... on judicial review of a decision 
to remove and detain, is very differently situated. It is... not 
in a position to find out the truth between conflicting state- 
ments . . . nor is it in a position to weigh the materiality of 
personal or other factors present or not present or partially 
present to the mind of the immigration authorities... It 
cannot possibly act as, in effect, a Court of Appeal as to 
the facts on which the immigration officer decided. What it is 
able to do, and this is the limit of its powers, is to see whether 
there was evidence on which the immigration officer, acting 
reasonably, would decide as he did.” 


The context, then, is presented as a set of inescapable facts of 
life. There is no acknowledgment that these so-called “facts” 


#3 It could be argued that Zamir, by living and working in this country for 
two years prior to his arrest, hed obtained an interest in thls country worthy of 
increased s [1980] 3 W.L.R. 249, 255. 

ss Ibid p. 255. s6 Ibid. 


638 THE MODERN LAW REVIEW [VoL 44 > 


might be contestable or not really be factual statements at all 
What, for example, is the status of the “fact” that the Divisional 
Court “is ... not in a position to find out the truth between 
conflicting statements ”? What, in particular, does the crucial “ not 
in a position” mean? That the court cannot (because it would 
be too time-consuming) or should not (because it might undermine 
the credibility of immigration officers)? We merely stress here that 
this crucial statement is never explained or justified; it is merely 
asserted as obvious. Yet it is symptomatic of the speech as a whole 
which is striking for what is ignored; it is as if Zamir was unrepre- 
sented in the House.*’ 


The Uses of Repetition (the ACAS Cases: Lords Scarman and 
Diplock) 

In United Kingdom Association of Professional Engineers ~. 
Advisory Conciliation and Arbitration Service ** ACAS refused to 
recommend recognition of U.K.A.P.E. by an engineering company 
because this would be inconsistent with existing collective bar- 
gaining arrangements, would lead to fragmentation of those 
arrangements, and would create the risk of serious industrial action. 
The House refused to grant U.K.A-P.E. declarations that ACAS 
had failed to discharge its statutory duty. Lord Scarman began with 
a sketch of the role of ACAS, noting that it was “ fundamentally ” 
“ Advisory” and that it was an “ independent,” “expert” and 
non-judicial body. A central strand in this sketch was the repetitive 
deployment of a key phrase—“ promoting the improvement of 
industrial relations”—from the legislative text. This permitted the 
following conclusion **: 

“ Parliament’s intention is clear: ACAS is to be trusted to 
advise and guide all who are concerned with industrial rela- 
tions. No one is to tell ACAS what standards are criteria to 
adopt. ACAS is the chosen instrument for promoting good 
industrial relations.” 


Nothing explicit has yet been said about judicial review, although 
the emphasis on “ expertise ” harnessed to the “ promotion of good 
industrial relations” prepares the ground for a later conclusion. 
Lord Scarman then moved to context, the “ complexities” of 
recognition **: , 

“Recognition problems have troubled industrial relations for 
very many years. They have given rise to disputes not only 
between unions and employers but also between union and 
union. The complexities of these disputes are endless, They 
can constitute a major obstacle to the maintenance of 


ar Argument lasted for two-and-a-half days. Counsel for Zamir wore heard for 
six hours seven minutes; counsel for the Secretary of State for four hours 30 


minutes. 
83 [1980] 2 W.L.R. 254. 
s% Ibid. p. 261. 
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industrial Pee and to the improvement of industrial rela- 
tions.... They can impede effective collective bargaining.” 


The mise en place is now in order— the promotion of the 
improvement of industrial relations,” the attributes of ACAS and 
the “complexities” of recognition problems with particular refer- 
ence to inter-union disputes. Then, briefly, into the bunker of 
history. The Industrial Relations Act 1971 was the first statute to 
include legal sanctions in this area *; 


“That Act was repealed in 1974, but Parliament soon showed 
that it was not prepared to allow the law to revert to its pre- 
1971 state. No doubt ... Parliament ... when enacting ... 
the Act of 1975, had in mind the report of the ... Donovan 
Commission.... It does not follow that in 1975, Parliament 

ted the machinery recommended in 1968 to meet the 
n Much turbulent water had swirled under the bridge 
of the law between 1968 and 1975: and it is not to be assumed 
that Parliament, though it accepted the need, also accepted the 
remedy proposed seven years earlier.” 


For Lord Scarman **: “In the result, all that can properly be said 
is that the uncontrolled freedom of an employer to choose either 
recognition or refusal has gone.” 

Thus since all that history tells us is that the 1975 Act contains 
recognition provisions it can be dispensed with. In other words, 
a resort to wider considerations is neither required nor helpful. He 
now redeploys the elements already set in place **: “The purpose 
of Part I of the Act being to promote the improvement of industrial 
relations, Parliament has selected machinery which consists of an 
independent, expert, advisory service, ACAS. .. .” From which a 
conclusion can apparently be drawn **: 


“ The courts have no part to play other than to exercise their 
function of judicial review in the event of a challenge to the 
legality of any act or omission on the part of the bodies 
entrusted statute with the duty of promoting the improve- 
ment of industrial relations. Since the Act makes no provision 
for appeal to the courts in the event of a partys dissatisfaction 
with the ACAS report, it is plain that it is Parliament’s inten- 
tion that recognition issues are for ACAS.... It is their 
discretion, their judgment which is to determine such issues.” 


Lord Scarman’s tapestry is quite elaborate. The “ complexities ” 
of recognition, a major “problem” in industrial relations, are 
woven together with the “ expert ” nature of ACAS. The legislation 
is about improving industrial relations; that is what ACAS is 
“expert” at. “Expert” is woven together with “independent ” 
and “independent ” with non-judicial. This process permits Lord 





91 Ibid. 

9 Ibid. p. 262. 

93° Ibid. 

4 Ibid. pp. 262-263. 
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Scarman to arrive at the image of the ‘‘ reasonable ACAS ” derived 
from Associated Provincial Picture Houses Lid. v. Wednesbury 
Corporation * and to conclude that “the courts have no part to 
play other than to exercise their function of judicial review.” This 
general'strategy also permits legislative policy to be presented as 
the bedrock of the decision, a manoeuvre achieved largely by repe- 
tition. The lower court had held that the duty to encourage 
collective bargaining took priority over the general duty to promote 
good industrial relations; Lord Scarman was dismissive **: 
“ I cannot read the subsection as laying down any such priority. 
It is inconceivable that Parliament intended that ACAS must 
recommend recognition, even if to do so would ‘ worsen 
industrial relations: and the language of the subsection does 
not compel any such conclusion.” 


Repetition, however, not only of the “ promotion of the improve- 
ment of industrial relations” but also of the particular attributes 
of ACAS in carrying out its complex task. Thus Lord Scarman’s 
concern with “‘ the language of the subsection ” is not a resort to 
ordinary natural meaning *': 

“The subsection formulates the various objectives of a statu- 
ory policy which it is for ACAS to implement as in the 
exercise of its independent and expert’ judgment it thinks best 
in imdividual cases. The specified objectives are the strands 
of a complex fabric of duty and are meaningful only so long 
as they remain knitted together in a pattern of industrial 
policy.” 

As in Zamir then, we have a statutory text which does not 
directly address the point in issue and, again as in Zamir, a sort of 
overview of the text is made to fill the gap. In comparison with 
Lord Wilberforce, Lord Scarman accords a more central role to 
his sketch of the context, but, as we have seen, legislative policy 
amounts to little more than repetition of a phrase in the statutory 
text. This methodology is both particularist and assertive. Particu- 
larist, because the core of the decision does not, save for a brief 
excursus into the “complexities” of recognition, transcend the 
boundaries of the statute; assertive in the supportive excursus 
itself, especially in the delineation of the context. This methodology 
is capable of producing very different decisions which are equally 
well “reasoned.” This is sharply illustrated in Engineers’ and 
Managers’ Association v. Advisory, Conciliation and Arbitration 
Service ** where the pivot of Lord Scarman’s judgment is again 
the “ promotion of the improvement of industrial relations” whilst 
Lord Diplock’s is the improvement of the terms and conditions of 
groups of workers. 





*s [1948] 1 K.B. 223 (C-A). 
98 [1980] 2 W.L.R. 254, 264. 
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E.M.A. had instituted a recruiting campaign with a view to 
obtaining recognition. A rival union complained to the T.U.C. that 
this activity was in breach of the Bridlington Agreement and 
E.M.A. were barred from further recruiting by the T.U.C. Dis- 
putes Committee. E.M.A. however referred the recognition issue 
to ACAS and issued a writ claiming that the T.U.C. ban was invalid. 
ACAS decided, in view of the writ, “ not to proceed for the time 
being” with the recognition reference. E.M.A. sought declarations 
that ACAS was thus in breach of its statutory duty. For Lord 
Scarman, the statutory provisions showed the non-forensic nature of 
the recognition process—‘* ACAS can make no order”— from 
which it followed that ACAS and the courts were not to be closely 
compared **: 

“ Accordingly, ACAS’s power, whatever its extent, to defer 
its inquiries or the preparation of its report is not to be com- 
pared, except in terms of the broadest generality, with a court’s 
discretion to adjourn the hearing of a case. It is a power the 
nature of which depends on ACAS’s statutory functions, duties 
and responsibilities.” 

What these duties are is presented in the form of a tautology: 
ACAS must do what ACAS must do.? 

“ ACAS ... has the following duties. It must do what the 
statute says it shall do. It must exercise its powers in a way 
in which the circumstances of each particular case it considers 
best suited to advance the purpose and policy of the statute. 
These are the improvement of industrial relations, and the 
extension of collective bargaining.... But subject to the man- 
datory ‘duties imposed on it by the statute it may conduct its 
examination of the issue and its inquiries in whatever way it 


The non-statutory element which is introduced here is that ACAS 
must do what “it considers best suited.” Because this is knitted 
together with the steps the statute requires to be taken, it permits 
Lord Scarman’s answer to be presented as being based upon the 
statute itself *: 

“To sum up the effect of the statute, I interpret it as con- 
ferring upon ACAS a discretion to suspend inquiry or to defer 
the preparation of its een if it is of the opinion that a 
period of suspension or deferment would promote the improve- 
ment of industrial relations.” 


Where did this leave the courts? “ The statute imposes no cut-off 
point, no time limit.” This is not surprising since the statute makes 
no reference to the discretion to defer at all, but since Lord 
Scarman has now successfully read such a discretion into the 
‘statute, the absence of a time limit can work to his advantage—since 


*» Ibid. p. 317. 
1 Ibid. 
2 lbid. p. 318. 
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there is no time limit, there must be a discretion to defer. The 
dividing line, we are told, is now between genuine “deferment” 
and “termination,” which would be ultra vires. From here Lord 
Scarman proceeds to Wednesbury; was ACAS acting as no reason- 
able ACAS could? ? 


“In my judgment, no. Workers do not have a right to have 
the trade union of which they are members recognised for the 
of collective bargaining, even if a substantial number 
of them belong to the union: for no employer can be com- 
pelled to recognise a trade union. The opinions of the workers 
are a relevant matter of great importance, which ACAS is 
bound to ascertain before it recommends, or refuses to recom- 
mend recognition. But ACAS is not bound to recommend 
in accordance with their opinion. ACAS has to form its own 
view as to what is best for the promotion of improved indus- 
trial relations and the extension of collective bargaining.” 


It is to be noted that these reasons, though better than nothing, 
involve a further incantation of “the promotion of improved 
industrial relations.” Slightly more concretely, the behaviour of 
ACAS is explained *: £ 

“In the confused situation which F.M.A. had allowed to 
persist by not pursuing the TUC action with sufficient expe- 
dition it was not unreasonable of ACAS to continue the 
suspension of its inquiries: and it may well remain in the 
interests of the workers to defer a report until the facts exist 
in which a recognition recommendation can be made.” 


One of the ‘central strategies in this judgment is to assert the 
‘primacy of “the promotion of the improvement of industrial rela- 
tions ” over the interests of the workers affected. In Lord Diplock’s 
dissenting judgment we see a very clear reversal of the relationship 
between these two. Lord Diplock immediately sets the tone of his 
speech by considering the impact of the delay on the individual 
workers concerned*: “The unrepresented engineers’ right of 
representation at collective bargaining had already been in limbo for 
close on three years covering successive rounds of pay bargaining 
during a period of inflation and erosion of differentials.” He then 
paused to nod in Lord Scarman’s direction °: 


“My Lords, the long title of the Act of 1975 makes if clear 
that the purpose of Part I is to establish machinery for the 
improvement of industrial relations. ACAS provides the most 
important part of that machinery and section 1 (2), which 
defines the functions of ACAS, makes clear the intention of 
Parliament in 1975 that, so far as practicable, collective bar- 
gaining as to terms and conditions of employment should be 
extended.” 

3 Ibid. p. 320. 

4 Ibid. 


5 Ibid. p. 305. 
© Ibid. p. 306. 
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But the focus of Lord Diplock’s speech, that ACAS should be 
concerned with the terms and conditions of ordinary workers, was 
brought back into play’: “The wages for which these con- 
tracts provide determine the material standard of living which they 
and their dependent families can enjoy.” He was content to extra- 
polate from this what Parliament “ must” have intended *: 


“ In providing, by means of the reference of recognition issues 
to ACAS, machinery for coercing employers to recognise trade 
unions as representing groups of workers in collective bargain- 
ing, the dominant intention of Parliament must have been to 
benefit the groups of represented rather than to subordinate 
this to increasing the power of the trade unions; though such 
increased power might be an inevitable and not unwelcome 
by-product.” 


This ordering of priorities makes it clear that ACAS has erred in 
this case °: 
“ Once the issue has been referred to it ACAS is, in my view, 
required to play a more active role than this in protecting the 
interests of those workers whom Parliament intended to be the 
primary beneficiaries of the machinery which the Act pro- 
vides for dealing with recognition.” 
Lord Diplock’s deployment of the intention of Parliament is cast 
in more general terms than that of Lord Scarman who strays less 
far from the legislative text itself. But given the assertive quality of 
both speeches and the fact that neither view is actually contradicted 
by anything in the statute there is little in these judgments them- 
selves to tell us which makes more sense. 


A Conflict of Methodologies (Plummer: Lords Diplock, Dilhorne, 
Fraser and Wilberforce) 


In Inland Revenue Commissioners v. Plummer the House is 
sharply divided about how far particularisation can be taken. The 
case concerned a tax avoidance scheme by which the taxpayer 
agreed with a charity that in consideration of payment to him of 
£2,480 he would make to the charity five yearly payments of a 
sum which, after deduction of standard income tax, would equal 
£500, The taxpayer subsequently claimed that his liability to surtax 
should be reduced since a deduction from his total income should . 
be made in respect of the annuity payments made. to the charity. 
The major issue which divided the House was whether the trans- 
action was a “settlement” within section 457 (1) of the Income 
and Corporation Taxes Act 1970. If so, deductions would not be 
made since the annuity payments would be treated as income of 








7 Ibid. 
8 Ibid. 
® Ibid. 
1¢ [1979] 3 W.L.R. 689. 
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the taxpayer. The Crown argued that the term “ settlement” inclu- 

ded all transactions that were not “bona fide commercial trans- 
actions” and thus included the present agreement since it was 
made solely to avoid tax. The taxpayer’s contention, accepted by 
a majority in the. House, was that the term “ settlement” in section 
457 (1) included only those agreements in which there was “an 
element of bounty ” and thus did not include the present trans- 
action. 

The dissenting speeches of Lords Diplock and Dilhorne are 
perhaps the most particularist in the entire year. Lord Diplock 
began by noting that the House was agreed that *: “upon a literal 
interpretation of what . . . is to be understood as included in the 
expression ‘settlement’, the transaction would fall within it” 
However literalism was to be discarded since it was opposed to 
common sense. **: 


“It is likewise common ground that Parliament must have 
intended some narrower construction than this to be placed 
on the word ‘settlement’ in the context of section 457; for, 
unless it is, it is difficult to think of any transaction in conse- 

uence of it in which income paid by one person to another 
that would not fall within the section.” 


Having stated the two opposing contentions Lord Diplock felt 
constrained to comment ?*: “I do not find either of these limitations 
upon the meaning of the word easy to justify upon the language of 
the section itself or of Part XVI of the Act considered as a whole.” 
Having supported this by demonstrating that there was no con- 
sistent pattern in the use of the term “settlement” in Part XVI, 
we are told what is to happen when the statutory language is not 
decisive **; 

“Tt is necessary to apply to this part of the Act a ive 
construction and to ask oneself the question in relation to 
the particular kind of transaction which is under consideration. 
‘Can Parliament really have intended to tax this particular 
kind of transaction by the wide words that the draftsman has 
used?’ If the only sensible answer to that question is ‘No’ 
the words of the Act should be understood as inapplicable to 
the transaction.” 


Note here the extreme particularisation of legislative policy; 
“purposive construction” does not apparently involve a broad- 
brush deployment of Parliamentary intention but requires the 
statute to be applied to “ this particular kind of transaction.” Lord 
Diplock couches his answer to the question in common sense terms 
although, despite haviíg already been discarded, literalism 
apparently has a minor role to play ™: 

“That question when asked about a transaction which not only 

11 Ibid. p. 707. 12 bid. 


13 Ibid. p. 708. 
14 Ibid. 15 Ihid. 
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falls within the literal meaning of the words used in the section 
but has no other object than to enable the settlor to avoid a 
liability to surtax on his income which he would otherwise be 
obliged to pay, so far from inviting the answer: ‘No,’ invites 
the answer: ‘ Whatever kind of transaction Parliament may, 
have intended to exclude it cannot have been this one.” 


In other words, whatever transactions Parliament intended to 
exclude, common sense dictates that it cannot have meant to 
exclude tax avoidance schemes. Lord Diplock returned to his 
attack on literalism **: “ That Parliament cannot have intended to 
sweep into its maw every transaction, even though entered into in 
the ordinary course of business if it resulted in income being paid 
by one person to another, would seem self-evident.” 

Then, assertively, he attacked one reason put forward by Lord 
Wilberforce 1": 


“But as between giving to it a purposive construction which 
involves excluding bona fide business transactions and one 
which involves excluding transactions in which there is no 
clement of bounty, it does not seem to me to be correct to 
distinguish between these rival views by describing the former 
as involving judicial legislation and the latter as consisting of 
judicial construction only.” 


But this is no positive argument in favour of the Crown; it only 
removes one argument pointing the other way. Lord Diplock’s 
reasons never appear; instead he adopted those of Viscount Dil- 
horne in order to “prefer the former,” that is the “bona fide 
commercial transaction ” test. Still not content, he fired some 
parting shots at the majority, suggesting that even on “ the element 
of bounty” construction the taxpayer should fail. First we are 
told 3: 


“Upon the face of, the document under which annual pay- 
ments were made the transaction under consideration did 
involve an element of bounty. If one is to disregard the under- 
ing realities of the whole tax avoidance scheme in which that 
ocument pari an essential part and recognise only the legal 
obligations which it imposed upon the parties to it, [the tax- 
payer] undertook an obligation to pay to [the charity] in 
return for a payment of £2,480, five sums of £851 each over 
a period of just over four years or a total sum of £4,255. 
e as it seems to me, involves a substantial element of 
unty.” 


Thus, on the surface of the transaction, there was an element of 
bounty. Secondly,” 
“The fact that if he chooses to pay the sum out of his own 
profits or gains brought into tax, he can discharge his obliga- 
tion in part by assuming ... the liability of the payee to pay 


16 Ibid. 17 Ibid. 
18 Ibid. p. 709. 1» Thid. 
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income tax at the standard rate upon it and so, in the case 
of [the] charity ... transfer to the revenue the ultimate burden 
of the element of bounty is a matter which the blinkers 
that the court by Inland Revenue Commissioners v. Duke of 
Westminster ™® and cases that have followed it is enjoined to 
wear in revenue cases, compels it to ignore.” 


_ In other words, only by looking at the underlying realities could 
one conclude that no element of bounty existed; but that vista is 
forbidden. This presentation serves a purpose, it presents the 
majority as trying to have it both ways. First, that in their choice 
of construction the majority have ignored the underlying reality of 
the tax avoidance scheme; but, secondly, that in the application 
of their “element of bounty test,” they have gone beneath the 
surface, for otherwise, according to Lord Diplock, their decision 
must have gone the other way. In this speech, then, Lord Diplock 
seems more concerned to undermine the position of the majority 
than to develop any positive arguments of his own. 

What then were the “reasons”: of Viscount Dilhorne on which 
Lord Diplock relied? Viscount Dilhorne, after a brief excursus 
into statutory provisions and case law, particularised legislative 
policy in the same way as Lord Diplock ™!: 

“It cannot, in my opinion, be right for the courts to amend 
the definition by adding words to it limiting its scope. That 
would be legislating. On the other hand, it is open to the 
courts when consid icular transactions and whether 
they come within the definition, to conclude that Parliament 
cannot have intended that they should be treated as doing so; 
and to decide, if that conclusion is reached, that they do not.” 
Again literalism must be rejected for reasons of common sense ™: 
“There must be a number of cases in which it cannot have 
been the intention of Parliament that income transferred to 
another pursuant to an agreement or ent should 


nevertheless continue to be treated as the income of the 
transferor.” 


Having supported this by reference to certain cases, his Lordship 
pointed out that if Parliament bad intended either of the two 
competing constructions, it could “easily” have said so. Since it 
appears that these two constructions were the only ones contended 
for, it might be thought that this leads nowhere. However, it has 
prepared the way for Viscount Dilhorne to strike out on his own: 
“I decline to construe the definition as if it had contained these 
words.” The “element of bounty” test was rejected as possibly 
going too far, a view based on speculation concerning parliamentary 
intention ™: 

“It may well be that in a great many cases there will be an 

element of bounty but to hold, when Parliament had not so 


2% [1936] A.C. 1. i 21 [1979] 3 W.L.R. 689, 703. 
23 Ibid. 33 Ibid. p. 704. 
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enacted, that section 457 only applies when there is an element 
of bounty may be to restrict its operation far beyond Parlia- 
ment’s intention—and the width of the definition is a clear 
indication that its scope was intended to be wide.” 


Then the “ bona fide commercial transaction ” test was discarded; 
first, because he did not understand it, secondly, because, although 
the Crown favoured it, it might not catch tax avoidance schemes ™: 


“What exactly is comprehended in the phrase ... ‘a bona 
fide commercial transaction,’ I do not know. Bona fide means, 
I suppose, that it was not a sham. A wide variety of trans- 
actions may be called commercial transactions. As Russell L.J. 
said in Inland Revenue Commissioners v. Goodwin™: ‘there 
can be a bona fide commercial transaction with the obtaining 
of a tax advantage as a main object.” ” 


Thus Viscount Dilhorne has destroyed both the rival contentions 
(which makes Lord Diplock’s reliance upon Viscount Dilhorne’s 
“reasons” for the “bona fide commercial transaction test” a 
little strange). Viscount Dilhorne sought to reconstruct ™*: “The 
Income and Corporation Taxes Act 1970 must be construed like 
any other Act.” From which it followed, for Viscount Dilhorne 7’: 
“In my opinion the right approach to construing section 457 and 
the definition is to consider first, whether in its ordinary natural 
meaning the language of these provisions applies to the matters 
under consideration.” This time with a second stage, recalling 
Viscount Dilhorne’s (and Lord Diplock’s) earlier particularisation ™: 
“and then, if * does, to consider whether or not Parliament can 
have intended that the transactions in question should come within 
their scope.” Thus to the conclusion, where the second stage is 
emphasised, a stage infused with common sense ™: 

“That there are some who on the business of devising 
schemes for tax avoidance is wall known. Their activities may 
well be described as commercial. The question to be decided 
is whether Parliament can have intended that the arrangements 
of which the main object was the obtaining of tax advantages 
should be outside the operation of section 457. In my opinion 
the answer is in the negative and so the answer to the question . 
‘Does section 457 apply? ’ is yes.” 


The most significant impression given by these judgments is that 
of an extreme particularisation. No other speech in our sample 
goes quite as far as these. In the concentration on the “ transactions 
in question,” we are told no more than that the taxpayer may not 
claim deductions. Lord Diplock is not concerned to formulate a 
generally applicable interpretation of section 457; rather he lays 


25 [1975] 1 W.L.R. 640, 647. 
3¢ [1979] 3 W.L.R 689, 704. 
27 Ibid 
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down that the particular transaction falls within it and refers the 
reader to Viscount, Dilhorne. But the latter rejects the two com- 
peting constructions and says that, applying ordinary natural 
meaning and common sense, the particular transaction is caught. 
Nowhere are we given an interpretation of section 457 beyond 
being told that the particular transaction falls within it. 

Lords Wilberforce and Fraser made speeches for the majority. 
The latter began by opposing the literal and “ ordinary sense ” of 
the term “settlement” *°: “The contract between the taxpayer 
and [the charity] was not a settlement in the ordinary sense of 
that word, but it was an agreement and it is therefore within the 
. extended meaning of settlement if the extended meaning is read 
literally.” But, yet again, literalism may be discarded as contrary 
to common senso *!: 

“ But if it were read literally it would include a large number 
of business agreements and would produce results so incon- 
venient and surprising as to lead to a strong presumption that 
they cannot have been intended. The courts have therefore 
sie aie that some limit must be placed on the width of the 
words... .” 


He proceeded to attack the “ arbitrariness” of extreme particula- 
risation *?: 
“The limit must be fixed by some rule capable of general 
application. I do not think it is enough for the court simply 
‘ to decide the case on the view that Parliament could never 
have intended this transaction to escape taxation; a decision 
on that ground would approach too closely to arbitrariness.” 


Lord Fraser thus insisted that a choice had to be made. He adopted 
. the “element of bounty ” test and justifled this first, apparently, 
in terms of commercial practice **: 
“The commercial transaction test seems to go too far; many 
transactions which would be generally regarded as perfectly 
legitimate forms of investment, are entered into solely, or 
at least predominantly, for tax reasons, and J think it would 
re wrong to suggest that they might be taxable for that reason 
one.” 


And then to the main reason. A survey of the statutory text (with 
somo case law and a reference to Lord Wilberforce mixed in) 
permitted the conclusion **: “ The word ‘settlement,’ even allow- 
ing for its extended definition ... seems to me to be used through- 
out Part XVI of tbe Act with a flavour of donation or bounty.” 
Right from the start Lord Wilberforce’s speech addresses 
matters of “ general importance ” *: 
“ This raises a question of some difficulty and general impor- 
tance. Are the words of the definition to be given the full 
30 Ibid. p, 711. 31 Ibid. 
2 Ibid. 
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unrestricted meaning which apparently they have.... If [so] 
... the section would clearly cover the present agreement, 
and would also cover a large number of ordinary commercial 
transactions.” 


The Crown’s contention was summarily dismissed by an assertion 

of the boundaries of “ legislation ” and “ interpretation ”**: 
“Tt seems to me to be clear that it is not ible to read into 
the definition an exception in favour of commercial trans- 
actions whether with or without the epithet ‘ordinary’ or 
‘bona fide.’ To do so would be legislation, not interpretation: 
if Parliament had intended such an exception it could and 
must have expressed it.” 


Lord Wilberforce could now present his choice; a choice which, 
however, unlike that of Lord Fraser, was not between the two 
contentions before the court. Rather, the Crown’s interpretation 
having been discarded as requiring “ legislation,” the choice lay 
between “ literalism ” and “element of bounty.” First, he pre- 
pares the way for adopting the latter if possible *’: 


“But it still becomes necessary to inquire what is the scope 
of the words ‘settlement’ and ‘settlor’ and of the words 
which are included in ‘settlement’ in the context in which 
they appear. If it a on the one hand, that a completely 
literal reading of the relevant words would so widely extend 
the reach of the section that no agreement of whatever 
character fell outside it, but that, on the other hand, a legisla- 
tive se can be discerned, of a more limited character, 
which Parliament can reasonably be supposed to have inten- 
ded, and that the words used fairly admit of such a meani 

‘ as to give effect to that purpose, it would be 1 itimate, indeed 

. necessary, for the courts to adopt such a meantig N 

His search for legislative purpose produces the negative answer 
that literalism was inconsistent with the statutory provisions. In the 
course of his inquiry the reach of literalism is expanded from “a 
large number of ordinary commercial transactions” to the point 
at which “no agreement of whatever character fell outside it,” a 
point to be repeated as “the totality of dispositions, or arrange- 
ments, or agreements”’**: “ These sections ... though drafted in 
wide, and increasingly wider language, are nevertheless dealing with 
a limited: fleld—one far narrower than the field of totality of dis- 
positions, or arrangements, or agreements, which a man may make 
in the course of his life.” 

Unlike Lord Fraser, Lord Wilberforce did not test the statute 
for the “flavour of donation or bounty”; rather his Lordship 
looked to other judges for a positive acceptance of what was, for 
him, the sole surviving test®*: “The courts... have selected 

36 Ibid 

37 Ibid. 

30 Ibid. p. 697 
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the element of ‘bounty’ as a necessary common characteristic of 
all the ‘settlements’ which Parliament has in mind. The decisions 
are tentative, but all point in this direction.” Yet Lord Wilberforce 
was prepared to assert what Lord Fraser had explained “*: “With 
the ‘element of bounty’ test we have a definition which is in 
agreement with the intention of Parliament as revealed through 
the whole miniature code of Chapter XVL” An immediate shift of 
position followed; we are told that elsewhere the term “ settlement ” 
had been extended, in this case it is to be restricted, and that both 
movements are part of a balanced process which in itself serves 
the legislative purpose ‘*: 
“I would compare with this the reasons of this House in 
Thomas v. Marshall [1953] A.C. 543. In that case the con- 
tention was that the word ‘settlement’ did not extend to an 
outright gift. Their Lordships rejected this, holding that the 
intention was clearly to enlarge the meaning of settlement so 
as to include gifts. Enlargement in one direction and restriction 
in another are both part of á balanced process of ‘judicial 
interpretation directed towards implementing but not exceeding 
the general legislative purpose.” 


The idea behind this passage is obscure; perhaps it is to reassure 
us that a particular decision is acceptable since it is likely to be 
counterbalanced elsewhere. Last, Lord Wilberforce was concerned 
to undermine the position of the minority. First, contrary to the 
impression given by Lord Diplock, it may apparently be asserted 
that “there cannot be any doubt that in this case no element of 
bounty existed.” Secondly, he attacked the extreme particularisa- 
tion of the minority. Unlike Lord Fraser, however, Lord Wilber- 
force did not attempt to explain why such a view is not an 
“ admissible” nor a “workable” “canon of interpretation” “ 


“the familiar argument was used that Parliament can never 
have intended to exempt from the taxing provisions an 
arrangement solely designed to obtain fiscal advantages. But 
this is not the question, nor is a canon of interpretation of 
this kind an admissible—or indeed a workable canon. The 
question is whether a certain series of transactions in a certain 
legal form do or do not fall within the taxmg words.” 


Plummer is interesting for the way in which the majority and 
tbe minority are both concerned to attack the methodology of the 
other side. On the one hand, the minority emphasise that common 
sense requires attention to the nature of the particular transactions. 
Lord Diplock, their main protagonist, attacks Lord Wilberforce’s 
distinction between judicial legislation and interpretation, and por- 
trays the majority as trying to have their cake and eat it. The 
majority, on the other hand, stress the generality of the issue: and 
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condemn the extreme particularisation of the minority. Two 
further points may be noted. First, a curious difference about 
where a scrutiny of the legislative text leads us. While Lord Dip- 
lock concludes that there is no consistent pattern in the use of 
the term “settlement” in Part XVI, Lord Fraser tells us that it 
is used “throughout . . . with a flavour of donation or bounty.” 
Secondly, although the general thrust of the speeches is clear, each 
Law Lord presents the actual choice he has to make in a different 
way. For Lord Fraser the choice lies between the alternative glosses 
argued by counsel while for Lord Wilberforce the Crown’s con- 
tention is discarded, thus leaving the alternatives of literalism and 
“element of bounty.” Viscount Dilhorne, by contrast, denies the 
possibility of any gloss, proceeding through ordinary natural mean- 
ing infused with common sense. Lord Diplock, the most obscure, 
purports to choose between counsels’ alternative interpretations 
but adopts Viscount Dilhorne’s “ reasoning ” in order to support 
his choice. 


De Offictis Vestey: Lords Wilberforce and Dilhorne) 


Vestey v. Inland Revenue Commissioners“ concerned section 
412 of the Income Tax Act 1952. Two senior members of the 
Vestey family had transferred certain overseas property to trustees 
outside the United Kingdom to hold on discretionary trusts for 
their descendants. During the 1960s the trustees made payments 
from the accumulated trust income to certain of the potential 
beneficiaries. The major issue was whether section 412 (2) applied 
to treat the beneficiaries as being liable to tax on the trustees’ 
income because they had received capital sums the payment of 
which was connected to the transfer of assets. This depended on 
whether the phrase “ such an individual ” in section 412 (2) referred 
only to the original transferor of the assets or whether, as the 
Crown unsuccessfully contended and the House had earlier decided 
in Congreve v. Inland Revenue Commissioners,“ it included any 
individual ordinarily resident in the United Kingdom who benefited 
as a result of the transfer overseas. 

We examine how Lord Wilberforce and Viscount Dilhorne dealt 
with Congreve. Lord Wilberforce first considered the present case 
assuming that Congreve was rightly decided; only then did he 
question its correctness. Lord Wilberforce began by disposing of 
Walton J.’s attempt at first instance“ to limit the application of 
section 412 (2). The section stated that “ any income” of the 
foreign resident was to be deemed the income of the recipient of 
the capital sum; Walton J. bad been prepared to insert words into 
the subsection so that “any income” became “a portion of that 
income equal to the capital sum received.” Lord Wilberforce was 
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prepared to admit that such a result “would be intelligible, work- 
able, certain and, from some points of view, not unjust ”; however, 
in terms reminiscent of his speech in Plummer,‘* he refused to 
go that far“: “Inspection of it unanswerably shows that the 
process involved is not one of construction, even one of strained 
construction, but is one of rewriting the enactment.” Not only 
could Parliament have so provided, but the subsection was 
“clear beyond doubt ’¢*: “ [It] would be a totally different 
fiscal approach, one which Parliament might certainly have taken, 
but which it has manifestly avoided in this instance. . . . From these 


- words there is no escape.” 


He then focused on the Crown’s extra-statutory restriction of 
the effects of Congreve. If that case was correct, the Crown was 
entitled to assess each beneficiary in respect of the whole of the 
trustees’ income. However, it had voluntarily restricted the assess- 
ments so that the total amount of the trustees’ income was appor- 
tioned between the appointees. Lord Wilberforce demonstrated, 


. through an emphasis of this extra-statutory discretion, how dread- 


~r Taw 
~ 

i w 

\ 


t 


ful, in his opinion, the consequences of following Congreve would 
be. Thus we learn that the Crown’s contention for an unfettered 
discretion is ‘remarkable’ and that the consequences of the 
discretion for the beneficiaries “are frightening enough.” The 
“more fundamental objections,” however, stemmed from “ consti- 
tutional principle.” This lofty term embraced the courts as well “*: 


“ A proposition that whether a subject is to be taxed or not, 
-.. or that, if he is, the amount of his lability is to be decided ... 
by an administrative body, represents a radical departure from 

itutional principle ... the court, acting on constitutional 
paiàciples, not only should not, but cannot validate it.” 


From which “constitutional principle ” there is such “a radical 
” was not made clear *°; instead the Crown’s arguments 
fo 


ite existence of discretion were swept aside. The dismissal of 
the first argument merited no explanation **: 


“The Crown says that the mcome tax legislation gives the 

Commissioners a general administrative discretion as to the 

execution of the Acts, and it refers to particular instances ... 

the judge described the comparison of such limited discretions 

-/ with that now contended for as ‘laughable.’ Less genially I 
agree.” ' i 

The second, that the Commissioners were under no statutory 

duty to collect all the tax due, was dispatched by assertion "*: 
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49 Ibid. p. 925. : 
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“When Parliament imposes a tax, it is the duty of the Commis- 
aioners to assess and levy it on and from those who are liable by 
law. .. . As the judge well said, ‘One should be taxed by law 
and not be untaxed by concession.’” This presentation of its 
unfortunate consequences serves to undermine Congreve *?: 


“Can a decision which involves the consequences which I 
have described be acceptable? ... if Congreve is correct ... 
a result is produced, in the case of discretionary trusts, which 
is arbitrary, unjust and in my opinion unconstitutional. That 
must cast doubt on the decision. For it is a well accepted 
principle that if one interpretation of an Act of Parliament 
produces such a result, but another avoids it, the latter is to be 
preferred.” 


The next step was to make space for an overruling of Congreve 
by laying down that “There are undoubtedly two possible inter- 
pretations of section 412.” Of these Lord Wilberforce regarded the 
more limited interpretation, that the phrase “such an individual ” 
referred only to the transferor of assets, “as being the natural 
meaning of the section.” No linguistic explanation for this was 
given; rather the consequences were repeated for “this avoids all 
the difficulties discussed above.” By contrast, the Congreve inter- 
pretation was only “a possible but less natural meaning of the 
section.” After these assertions we are told that “ Apart from 
linguistic considerations there are other arguments.” The first of 
these was his rejection of the argument that section 412 should be 
broad in scope since it “ was penal and meant to deter transfers 
abroad ” ™: “The argument turns the other way when so Dreco- 
nian a tax... is sought to be imposed on persons who had no 
hand in the transfer, who may never benefit from it, who cannot 
escape from it, who remain under liability so long as they live or 
the’ settlement lasts.” Lord Wilberforce supported this by a 
rhetorical invocation of Parliamentary intention. “Equity and 
principle” arrive unannounced, the statutory language is made to 
appear “‘ veiled ” and a Biblical reference is invoked ": 

“ In relation to such persons equity and principle suggest that 
Parliament intended no such thing, or at least cannot be 
assumed from the veiled language used to have intended any 
such thing. To penalise is one thing, to visit the sins of the 
transferor on future generations is quite another.” 


The second argument was a comparison with an English trust, 
a comparison which apparently indicated the intention behind the 
section **: . 

“Prevention of avoidance is the stated objective. But there 
may be many cases, of which this is one, in which no tax is 
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avoided by the person sought to be c ed. If this settle- 
ment had been made m England with ish trustees, not a 

. penny of tax could, at the relevant time, have been levied on 
any of the beneficiaries.... That seems to show that the mis- 
chief at which the section was directed was a more limited 
one.” - 


Thus to the conclusion of this, the second part of the speech; 
a conclusion in which “linguistic” arguments are presented as 
included even though no such arguments have actually been made **: 
“These and other arguments together with the linguistic, persuade 
me that the better interpretation of the section is not that accepted 
in Congreve but is one limiting its operation and charging effect 
to the transferors of assets.” 

Congreve being wrongly decided, should it be overruled? Lord 
Wilberforce purports to consider its strengths and weaknesses; first, 
its strengths **: 

“This House decided ... unanimously, and affirming the 
Court of Appeal. That was 30 years ago; the decision has been 


followed in reported cases ... and no doubt many persons 
have been taxed on the basis of it, without resistance ... the 
decision was one of interpretation of a taxing Act ... the 


interpretation accepted was . . . a tenable one . . . this House 
ought not to sanction attempts to obtain reversals of decisions 
deliberately reached.” 


On the other hand (once again), the consequences of Congreve 
were “arbitrary, potentially unjust, and fundamentally unconsti- 
tutional” for a “large class of settlements.” This permitted the 
crucial deployment of hindsight °*: “Tf [this] had been seen in 
1949. . . . I cannot believe that the eminent Lords who decided 
the case would have been willing to ascribe to Parliament an 
intention to produce such results.” The unspoken thoughts of 
“eminent Lords” having been retrieved, linguistic considerations, 
“ principle,” and the extra-statutory discretion were reintroduced **: 

“The alternative which is supported by the language is to 

that the section was intended by Parliament as a 
limited section ... and not a section representing such a 
departure from principle, yet without any prescribed mecha- 
nism ay operate it, as the alternative can now be seen to 
involve.” 


One argument against the overruling of Congreve was that it 
,“ would open up a wide gap” in the application of section 412. 
Lord Wilberforce rendered this argument implausible. First, by 
relying on earlier judicial pronouncements which suggested that 
the section was aimed at the transferor **: “So we have a clear, 
RS ee ip a ee 
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identifiable and substantial mischief against which-the section, as 

I would now construe it, was certainly directed.” Then by a 
deployment of common sense in two rhetorical questions *?: “ Then 
are we to suppose that the section must also have been directed 
against cases where a person transfers assets abroad for the benefit 
of a child or a grandchild; and is it incredible that Parliament 
should not have covered that case?” 

More rhetoric returns. The penality of section 412 was twice 
repeated, the innovatory nature of, Congreve stressed, and the 
Biblical reference dragged back in. Then an appeal to Parliament’s 
inner workings, by which time the “veiled” language of section 
412 has become “ cryptic ” **: 


“To extend so penal a section so as to catch future genera- 
tions ... is something which appears to me to introduce a new 
dimension, indeed an innovation, in our tax law. Are we to 
deduce from an evident intention to tax (and penalise) trans- 
ferors of assets one is to visit their ‘offence on their children 
and grandchildren? Surely such an extension, which would 
certainly have attracted debate, if not criticism, in Parliament, 
would have been spelled out and not left to be deduced from 
such cryptic words as have been used.” 


Yet more repetition followed, in the form of disastrous conse- 

quences, constitutional principle and the cryptic language * : 
“T think that the courts, if they are satisfied that the words 
used, on one interpretation, go so far as to create extreme 
injustices and departure from fiscal pro riety, are well entitled 
to take another interpretation which doe not do this. And 
in this case, the other interpretation can be found without 
straining words or writing anything in.” 


So to the conclusion, a conclusion which re-emphasised the 
benefit of hindsight and, once more, constitutional principle * : 

“I regard this case as one where a previous decision has been 
given on facts of a particular type without consideration being 
given ... to the possible consequences in a wider type of 
situatton ... if, as I believe to be the case here, extension of 
a limited decision to totally different situations involves a 
new dimension which itself embraces administrative and con- 

` stitutional difficulties of a high degree, I think that this House 
ought to use its discretion to refuse the extension.” 


However, constitutional principle had apparently to be invoked 
once more, this time linked to the introduction of two new ele- 
ments, “fiscal severity ” and “the fabric of our fiscal law,” not 
hitherto on view (nor were they ever explained) **: “We have 
not, I hope, in recent years become so habituated to fiscal severi- 
ties ... as to be insensitive to the proprieties which were so 





65 Jbid. ss Ibid pp. 930-931. 


656 THE MODERN LAW REVIEW l [VoL 44 


eloquently stressed by Walton J.... It is respect for these and’ 
for the fabric of our fiscal law which persuade me that Congreve 

. should be... overruled.” 

Lord Wilberforce’s speech displays many of the discursive tech- 
niques found in other speeches in our sample; indeed it is notable 

'for the variety and intensity of their deployment. Assertion is 
used not only to dispatch inconvenient: arguments but also to 
underpin key elements, such as “linguistic arguments” and 
“ constitutional principle.” Choices of possible courses of action 
are presented in selective terms. Judges from the past are invoked 
to, give credence to the judgment; in the light of Congreve, a 
difficult manoeuvre, which necessitates a lavish resort to imputed 
intention. Hence an emphasis upon what those “eminent Lords” 
would have done had they known what Lord Wilberforce now 
knows. Most striking, however, is the reliance upon rhetoric and 
repetition. The rhetorical tenor of the speech is encapsulated in the 
interminable deployment of “constitutional principle.” Repetition 
of this term and of the consequences of Congreve serves to give 
the impression of an underlying unity and of sustained and developed 
arguments; even, one might suggest, ‘of inevitability. 

The density and abstractness of Lord Wilberforce’s speech makes 
a striking contrast with the down-to-earth tenor of Viscount Dil- 
horne’s. Not only is the flavour of the speeches different, but, 
whereas Lord Wilberforce creeps up upon Congreve, Viscount 
Dilhorne attacks it outright. He began by noting that in Congreve 
Viscount Simonds had “regarded the language of: the section as 
plain” and, through a linguistic analysis of certain words in 
section 412, promptly disagreed with him, since “if the decision in 
Congreve is right it is not easy to attach significance to them.” 
The Congreve judges’ lack of foresight was briefly introduced to 
explain these deficiencies *"; “In Congreve the House did not 
have to consider, and so far as one can see, did not when con- 
struing the section consider, [its] operation... when... more 
than one individual had received ... a capital sum connected with 
the transfer of assets abroad.” 

Viscount Dilhorne proceeded to make short work of the analysis 
of Walton J., an apparent digression which allowed Viscount 
Dilhorne to draw strength from his fellow judge **: 

“ Such a radical alteration of the plain language of this part 
of the subsection is one that in my opinion can only be made 
by Parliament.... I see no escape from the conclusion, if 
Congreve was rightly decided, that ... as Walton J. said, ‘ 
the Crown is ... entitled to multiple tax. .” I sharo Walton 
J.’3 view that Parliament cannot have intended {that].” 


So the consequences permit assertions about parliamentary 
intention. A linguistic analysis was reintroduced **: “‘ Further the 





éT Ibid p. 935. 
st Ibid. 6% Ibid. p. 936. 
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` omission to make any provision in the section when, if Congreve 
is right, a number of individuals have to be deemed to have the 
income of the non-resident, is, I think, very significant.” 

The choice of interpretation was then presented, a choice which 
was immediately tilted away from Congreve by the thought that 
it could bite “however innocent of tax avoidance an individual 
might be.” The “gap” argument was simply suppressed 7°: 
“ Gaps when they are found in our tax laws are usually speedily - 
filled. The wider application is productive of such manifest 
injustices that in my view Parliament cannot have mtended it.” 

So “ Congreve ... was wrong.” Nor could the effects of Con- 
greve be mitigated by extra-statutory discretion—Viscount Dilhorne 
emphasised the word “shall” in section 412 as indicating that 
“the section is mandatory.” Should Congreve be overruled? 
Viscount Dilhorne noted that in matters of statutory interpretation, 
decisions should “‘ very rarely ” be disturbed. This, however, was 
not a matter of language "!: “Here the choice is not between a 
literal construction and what is now not mfrequently called a 
purposive construction. Here ... the construction placed on the 
section in Congreve can be productive of very great injustice.” At 
the last Viscount Dilhorne reintroduced the benefit of hindsight, 
a key element since it allowed speculation to undermine the 
strength of Congreve": “If these matters had been brought to 
the attention of the House in that case it might well be that a 
different conclusion would then have been reached.” 

Viscount Dilhorne, unlike Lord Wilberforce, makes some 
attempt to explain why the language of the section permits a 
choice of constructions. Secondly, the crucial deployment of 
consequences is different in the two speeches. Viscount Dilhorne 
concerns himself only with the consequences for the individuals 
concerned in the litigation—the “very great injustice” of multiple 
tax liability. The central ingredient of Lord Wilberforce’s speech 
is the larger notion of “constitutional principle.” Thus, for Lord 
Wilberforce, the extra-statutory discretion point looms large and 
receives much discussion; while Viscount Dilhorne is content to 
dispatch it as just a (very) simple question of construction. 


W. T. Murray * 
R. W. RAw Lincs * 


{To be concluded] i 


RECEIVERS AS AGENTS 


Tae PROBLEM DEFINED 


IN this article it is proposed to study the nature of the agency 
relationship which often arises where a receiver is appointed over 
a company’s assets. 


Receivers Appointed by the Court 


Normally, where a receiver has been appointed by the court at 
the instance of debenture holders, no question of agency will arise 
' since such a receiver is primarily an officer of the court: “A 
receiver and manager appointed, as were those in the present case, 
is the agent neither of the debenture holders, whose credit he 
cannot pledge, nor of the company which cannot control him.” ? 


Receivers Appointed out of Court 


This second type of receiver, the most common species of the 
genus, will always be an agent. Prima facie, he will naturally be 
regarded as the agent of the debenture holders who appointed him 
and for whose benefit he is acting.* Yet in fact such a receiver is 
invariably installed on the understanding that he is to be the 
company’s agent.? This may be achieved in two ways. 

If the debenture holders are mortgagees and appoint the receiver 
in exercise of the powers conferred upon them by the Law of 
Property Act 1925* then section 109 (2)° of the said Act states 
that he is the agent of the mortgagor company. Debenture holders 
who enjoy the security of a specific charge, whether legal or 
equitable, can clearly appoint a receiver under the Act and, on 
the strict wording of the Act, it would appear that a similar right 
is conferred, upon the holder of a floating charge, because the 
‘word “‘ mortgage ” is defined * so as to include any charge. But it 
was held in Blaker v. Herts and Essex Waterworks Co." that a 
floating charge cannot be classed as a mortgage for these purposes. 
This case, in spite of criticism," still remains the law. 

The alternative and more popular ploy adopted these days is for 
the debenture under which the receiver is appointed to provide °: 


pe eS Pe N ENAS S SE AE 
1 Parsons v. Sovereign Bank of Canada [1913] A.C. 160, 167, per Viscount 
Haldane L.C. 
3 Re Henry Pound, Son Ar Huiehint (1509) A2 CALD. 402, 423, per Fry LJ. 
3 For the history of this practice see the disenting: ee aa 
Gately. Gading T1836] TOB. 60 DE TOTE: Wa ADOT By [ie House 


4s. 101 (1) Œ. ' 
8 Formerly the Conveyancing Act a tae 
è Law of Property Act 1925, s. 205 (1) (xvi). 
1:0889):41 Ch-D: 399. 
Seo Pennington’s Company Law (4th ed.), pp. 443-444. 
jee cae hee E E wader practice in England—Grifiths v 
Secretary of State for Social Serwces [1973] 3 All E.R. 1184, pp. 1191-1192, per 
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“A receiver 80 appointed shall be deemed to be the company’s 
agent and it shall be solely responsible for his acts, defaults and 
remuneration.” These clauses were developed to combat a rule 
devised `° at the turn of the century to the effect that the statutory 
agency provision did not automatically apply to receivers who were 
not appointed under the Act itself and were given wider powers 
than those enjoyed by a receiver appointed under the Act. 

It will always be a question of construction whether a receiver 
has in fact been made the company’s agent." P 

Before examining the nature of the agency telationship created 
by such an express provision it is worth noting by way of caveat 
that Goulding J. recently warned in Sowman v. David Samuel 
Trust Ltd.“ that there was some “logical diffculty” to be 
encountered in this area of the law. 


THE APPOINTMENT OF THE RECEIVER / AGENT 
Formalities 


The formalities employed to appoint an agent are usually simply 
a matter for the principal/appointor.!* The problem with regard 
to receivers appointed out of court is that they are not appointed 
by their principals but rather by the debenture holders. The 
appointment of the receiver/agent is a hostile act in the eyes of 
the company which will challenge its validity wherever possible." 
Debenture holders do not have a carte-blanche to appoint a 
receiver at will and their appointment will be defective unless two 
conditions have been satisfied. The security must first have become 
enforceable '* and also the formalities prescribed by the debenture 
must have been complied with.** 


The Choice of Receiver/ Agent 


Two points must be emphasised here. In the first place, although 
the receiver’s principal is the company, it has no say in the choice 
of its agent and the appointment can proceed notwithstanding an 


ee 
Lawson J. They are unnecessary in Scotland since a receiver appointed by the 
holder of a floating charge automatically becomes the agent of the 


caso whore such a clauso was not inserted seo Ostrander v. Niagara Helicopters 
Ltd. (1973) 40 D.L.R. 3d. 161. 

10 See Re Vimbos Ltd. [1900] 1 Ch. 470; Robinson Printing Co., Lid. v. Chic 
Ltd. [1905] 2 Ch. 123; Deyer v .Wood [1911] 1 K.B. 806. 

11 Central London Electricity Lid. v. Berners [1945] 1 AD ER. 160, 164, per 


J. 

12 [1978] 1 W L.R. 22, 28. 

13 But ff the agent is given a power of attorney the appointment of the agent 
must be by deed. 

14 For a recent example see Ford & Carter Ltd. V. Midland Bank Ltd. (1979) 129 
New LJ. 543. 
18 Kasoftky v. Kreegers [1937] 4 All ER. 374. For a Hst of the standard 
enforceability conditions see “st Company Law (4th eL), p. 444. i 

16 e.g. an appointment in writing or by doed may be required. ‘ 
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objection trom the company to the appointee." Secondly, there 
are certain restrictions on the choice of receiver/agent which are 
not derived from general agency law. Thus the appointment of 
either a company ** or an undischarged bankrupt +° is prohibited 
under company law. 


THE INTERNAL EFFECT OF THE AGENCY CLAUSE 


Does the relationship created between the company and receiver 
differ from that normally existing between principal and agent, 
and if so in what respects? 


Duties of the Receiver/Agent *° 


When a survey is made of the duties traditionally owed by an 
agent to his principal the unorthodox nature of the bond existing 
between the receiver and the company becomes manifest.”* 


(1) The Duty to Obey 

An agent’s most basic duty is that of obedience to the instruc- 
tions of his principal yet this has no application in this fleld. A 
receiver appointed out of court is under no obligation to obey the 
instructions of the company’s directors, indeed the reverse is true: 
“Ho was appointed, not to receive directions from the directors 
but to give directions.™” > The fact that the company has no 
right of control over the receiver was well illustrated in Macleod v. 
Alexander Sutherland Ltd., * where the Scottish courts refused a 
decree of specific implement to compel a company in receivership 
to carry out its existing contracts because it would be unfair to 
expose it to the risk of being held in contempt of court should this 
decree be disobeyed, a real possibility as it had no control over 
the receiver although it was ostensibly its agent. 


(2) The Duty to use Reasonable Skill and Care 
An agent should display a reasonable standard of skill and care 
in his dealings with his principal commensurate with his professional 


1Y This is certainty so when the appointment is made by the court—Stubber v. 
Daniel & Co. (1892) 36 S.J. 744. 
18 Companies Act 1948, s. 366; Portman Building Society v. Gallwey [1955] 1 All 





ER 227. 
1® Companies Act 1948, s. 367. ' 
3° For the statutory duties of a receiver appointed under tho Law of Property 
Act 1925 see s. 109 ibid. For a detailed review of this topic see O’Donovan “ The 
Duties of a Receiver Appointed out of Court (1979) 12 M.U.LR. 52, 
31 Seo Meigh v. Wickenden [1942] 2 K.B. 160, 163-164, per Valentine Holmes, 
successful responden 


Ltd. v. Vaux Breweries Ltd., 1978 S.L.T. 113. For further views on this poo 
Re Reprographic (Euromat) Ltd. (1978) 122 S.J. 400; Wilson [1979] JBL. 
61; Campbell (1979) 129 New LJ. 261. 

23 Meigh v. Wickenden [1942] 2 K.B. 160, 166, per Viscount Cakdecote CJ. 

34 1977 SL.T.(Notes) 44. 


Nov. 1981] RECEIVERS AS AGENTS 661 


expertise. As company receivers are usually highly qualified and 
experienced accountants, one would expect the law to demand‘a 
high standard of skill and care from them when dealing with the 
company’s assets. However, in practice it is debatable whether such 
a rigorous duty is imposed upon the receiver/agent.™ 

The main reason for this is that a receiver’s actions are not 
open to challenge on the subsequent liquidation of the company 
under section 333 of the Companies Act 1948 on the grounds that 
he has been guilty of misfeasance ®* for the Court of Appeal ruled 
in Re B. Johnson & Co. (Builders) Ltd.,*" that, although a receiver 
appointed out of court may be expressed to be the agent of the 
company, he is, nevertheless neither an “officer” nor “ manager ” 
of the company for the purposes of section 333, since in reality he 
is acting for the debenture holders and not for the company. 

On the other hand, the receiver’s conduct in managing the com- 
pany’s affairs must be investigated by the Department of Trade 
under section 165 (a) (i) of the Companies Act 1948, if the com- 
pany’s members by special resolution request it.** 

Moreover, it is now possible as a result of Expo International 
Pty. Ltd. v. Chant ™ that, notwithstanding the position with regard 
to sales by mortgagees,*° a receiver/agent is under no duty to take 
reasonable care when conducting a sale of company property— 
his only obligation in this respect is to refrain from damaging the 
company’s interests by acting fraudulently or recklessly. 


(3) The Duty to Act in the Interests of his Principal 

An agent is expected to act in the interests of his principal and 
not to put his own interests or those of a third party before those 
of his principal. This is another rule of agency law that has no 
application in the present context. The receiver when dealing with 
the company’s assets must be concerned first and foremost to 
protect the interests of the debenture holders and not those of the 
company, its shareholders or other creditors as was acknowledged 


25 But æo Nelson Bros. Ltd. v. Nagle [1940] Garate TA Repora T 508, 
per Myers C.J. which is discussed by O'Donovan his article in (1979) 12 
M.U.L.R. 52, 56. 

28 Even if s 333 applied to mich a receiver quaere whether mere negligence 
would constitute misfeasance—see Pennington’s Company Law (4th ed.), p. 608. 
The Jenkins Committee at para. 503 (d) wanted s. 333 to cover acts of negligence 
and to apply to company recelvers. 

, 27 [1955] Ch. 634. See also Home v. Walsh [1978] V.R. 688, 702-703, per Harris 


J 
38 R., v. Board of Trade, ex p. St. Martins Preserving Co. Ltd. [1965] 1 Q.B. 
603. 


39 [1979] 2 N.S.W.L.R. ep Farar ee JBL. 435. See also R. 
v. Board of Trade, ex p. St. Martins Preserving Co. Ltd. [1965] 1 QB. 603, 620, 
per Winn J. ` 

SAE ee DATO Tpos a CEY ee Ee not m ae 
negligently when selling tho mortgagor's property—Cuckmere Brick Co. Ltd. v. 
Mutual Finance Ltd. [1971] Ch. 949, Johnson v. Ribbins (1975) 235 E.G. 757. 
Farrar (op. cit.) argues that the authority of the decision In Expo International Pty. 
Ltd. v. Chant (supra) ls questionable in view of this Inconsistency with the dect 
sions on sales by mortgages. , 
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by Jenkins L.J. in Re B. Johnson & Co. (Builders) Ltd.™: “The 
primary duty of the receiver is to the debenture holders and not 
to the company.” Furthermore, the existence of the agency 
relationship between the receiver and the company does not pre- 
- clude the former from entering into an arrangement with the 
debenture holders that he is to act as their agent for certain 
purposes,” 


(4) The Duty not to Profit 


An agent is under a strict duty not to make a secret profit from 
his position and if he does make such a profit he must account 
for it to his principal. Although there has been no litigation on 
this point with regard to a company receiver it is submitted that 
where such a secret profit is made he would have to account for 
it either to the debenture holders,” if the company’s assets had 
proved insufficient to satisfy them, or alternatively to the company, 
his principal. 


(5) The Duty not to Delegate 


It is uncertain whether the maxim delegatus non potest delegare 
applies to receivers who have been installed as companies’ agents 
but it is clear that they often delegate to their clerks’ tasks which 
require considerable skill to perform.** These cannot be regarded 
simply as ministerial acts therefore they do not fall within this 
particular exception to the non delegation rule but this situation 
may be covered by the other exceptions—i.e. delegation is per- 
missible because it has been expressly authorised ** or because it 
' is the customary practice amongst receivers. 


(6) The Duty to Preserve Confidences 


An agent is expected not to betray the confidences of his 
principal. However, in Re Neon Signs (Australasia) Ltd.,** the 


31 [1955] Ch. 634, 661. On this point see Kernohan Estates Ltd. v. Boyd [1967] 
-N.L 27, where the receiver was allowed to close down an unprofitable part of the 
business in spite of objections from the company, and Re Emmadart Ltd. 
[1979] 1 All E.R. 599 where the receiver was allowed to put the company into 
thon In order to protect the security. See also Re Northern Developments 
(Holdings) Ltd. (1978) 128 New L.J. 86. For a recent decision in the same vein see 
Bank of Canada v. First Ploneer Investments Lid. (1980) 106 D.L.R. 330. See 

also Latchford vy. Beirne (1981) 131 New LJ. 856. 

32 Seo the views of Sargant J. in Cully v. Parsons [1923] 2 Ch. 512, 519, and 
Buckley L.J. in Cretanor Maritims Co. Ltd. v. Irish Marine Management Ltd. 
[1978] 1 W.L.R. 966, 975. 

33 The debenture holders would be entitled to demand any secret profit because 
although the right to sue the recetver would not vest in the company until after 
the floating charge had crystallised it seems that debenture holders can clafm such 
a post-crystallisation asect—ace the author’s article in [1979] Conv. 138, 144 ef 


seq. 
u Consider the tasks given to accountant’s clerks in Meigh v. Wickenden [1942] 
ZEB. Ion anA Re Mack Trucks (Drian) Tad. [1967] 1 All ER. 977. 
3s By the company fn the provisions of the debenture. 
36 [1965] VR 125. 
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Australian courts held that a receiver could disclose secret infor- 
mation about company contracts in order to persuade a third 
party to buy the company’s business because this result would be 
beneficial to the debenture holders. It is arguable that this case 
represents only a partial exemption from this duty and that in 
other situations where it was not in the interests of the debenture ` 
holders to maké such a disclosure the receiver ought to abide by 
the general obligations imposed by agency law. 


(7) The Duty to Account 

An agent is expected to keep moneys received by him by virtue 
of his position apart from his own personal funds and ultimately 
to account for these amounts to his principal. However, moneys 
coming into a receiver’s hands do not belong to the company his 
principal ** but rather to the debenture holders, the equitable assig- 
nees of the company’s assets, Nevertheless, a receiver is invariably 
required by the terms of his appointment to keep these moneys in 
a special receivership account and is obliged by statute ** to submit 
abstracts of his accounts periodically to various named bodies for 
scrutiny. Moreover in Smiths Ltd. v. Middleton * it was held that 
in addition to this statutory duty a receiver can be required by the 
company his principal to submit more detailed accounts if it desires 
more information about his financial dealings. 


Duties of the Company as Principal 
Although a receiver is exempt from any of the duties imposed by 
agency law this is not true when considering the position of the 
company as principal. Thus, the receiver’s remuneration is to be 
satisfied out of the company’s assets and the company is liable to 
indemnify him for expenses and other liabilities properly incurred 
in the performance of his duties. 


Tae EXTERNAL EFFECT OF THE AGENCY CLAUSE 


What effect does an agency clause have in the context of the 
receiver’s dealings with third parties? 


The Recetver’s Authority 


An agent can only bind his principal in dealings with other persons 
if he has authority to do so. An agent has actual authority to do 
a certain act if he has been expressly empowered to perform it, this 
being a question of construction of the terms of his appointment. 
An agent also has implied authority to perform acts which are 
necessarily incidental to the performance of acts expressly autho- 
rised. An agent may in addition be clothed with usual authority 

47’ Seabrook Estate Co. Ltd. v. Ford [1949] 2 AI ER. 94, ` 

38 Companies Act 1948, s. 372 (JHT), 374 and 375. 


3° [1979] 3 All ER. 842. See also Re B. Johnson & Co. (Builders) Ltd. [1955] 
Ch 634, 622, per Jenkins L.J. ' 
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to do certain acts which are the customary practice in his own 
trade. Finally, an agent enjoys apparent or ostensible authority to 
perform certain acts where the principal has by his conduct made 
it appear that the agent has actual authority to carry out those 
acts and the third party has acted in reliance upon this representa- 
tion. 

A company receiver’s actual authority is derived from the terms 
of the debenture under which he has been appointed.“* The com- 
pany when issuing the debenture agrees that if a receiver is 
appointed he will enjoy the authority and powers prescribed therein. 
These usually include a power to take possession of, collect and 
get in the property charged; to carry on, or concur in the running 
of the company’s business; to make any arrangement he deems 
expedient and in the interests of the debenture holders; to borrow; 
and to do any act deemed necessary by him for the realisation of 
the security or conducive to the performance of any of the above 
powers. The utility of this last mentioned power was illustrated in 
Re Emmadart Ltd., where it conferred authority upon the 
receiver to put the company into liquidation because on the facts 
of the particular case this would assist him in the realisation of 
the security. 

As a result of the all embracing nature of a receiver’s actual 
authority, especially the last of the powers listed above, there is 
little scope for implied authority, and the same is true of usual 
and apparent authority. 


The Effect of Acts Falling Within the Authority sf the Receiver/ 
Agent 


If a receiver performs an act within his authority this will bind the 
. company, his principal. Thus a receiver can enter into contracts 
on behalf of the company and in particular he has authority to 
dispose of the company’s property thereby conferring a good title 
upon a third party.“* The company is liable for breaches of pre- 
existing’ contracts by the receiver,“ for his debts,“ for torts com- 
mitted by him in the performance of his duties,“ and it may even 
be held responsible for criminal offences arising out of his conduct.“ 

From the viewpoint of the debenture holders the main boons 
from making the receiver the company’s agent are that they will 





4@ Re Emmadart Ltd. [1979] 1 All ER. 599, 605, per Brightman J. 

41 

42 Soo the article in (1948) 92 S.J. 305. 

43 George Barker (Transport) Ltd. v. Eynon [1974] 1 All E.R. 900, 909, per 
Stamp LJ. 

44 Cully v. Parsons [1923] 2 Ch. 512. ` 

45 Seo Rigby L.J.'s judgment in Owen & Co. v. Cronk [1895] 1 Q.B. 265. 

40 Re John Wilment (Ashford) Ltd. [1979] 2 All ER. 615, 618, per Brightman 
J.; Jarvis v. Idington Borough Council and Lane (1909) 73 JP. 323. But sco Meigh 
v. Wickenden [1942] 2 KD. 160 where ho Tecoiyoa Hiei AM not HiS company 
was held Hable for a breach of the Factories Acts. 
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not be liable for his remuneration or debts,“ nor will they incur 
lability for torts or breaches of contract committed by him. For 
instance, if the receiver’s appointment was irregular they will 
escape being held jointly and severally liable “* with the receiver 
for the trespass committed by him when he wrongfully took pos- 
session of the company’s property.“ 

An agent normally incurs no personal liability for his actions and 
the same is true of company receivers"? A receiver gains no 
special protection from the use of an agency clause for in its 
absence he would be the agent of the debenture holders, instead 
of being the company’s agent. One exception to the immunity 
enjoyed by a receiver has now’! been introduced by section 369 
(2) of the Companies Act 1948 which states that if he enters into 
a fresh contract on behalf of the company, then, in the absence 
of a provision to the contrary, he will be-personally liable there- 
under, though this liability is covered by his indemnity from the 
company. >` 


THE TERMINATION OF THE RECEIVERSHIP AND THE AGENCY OF THE 
RECEIVER 


The termination of an agent’s appointment and of his authority to 
bind his principle usually coincide, but the matter is not so simple 
with regard to a receiver/agent. It is quite possible for a receiver to 
remain in office but be divested of authority to bind the company 
as its agent. For the sake of clarity it is, therefore, essential to 
distinguish the events which terminate his right to be receiver 
from those occurrences which merely deprive him of his right to 
act as the company’s agent. 


The Termination of the Right to Act as Receiver 


The majority of events which terminate a receiver’s right to hold 
office are obvious and present no problems. Thus, a receiver will 
lose his right to act as such if he has performed his task, or has 
retired or died whilst: occupying that position. But there are two 
more problematic events which ought to be considered. 

A receiver will cease to hold office if he has been lawfully 
replaced but the question is who has the power to remove him? 
Can the company, which after all is his principal, dismiss him? 


47 Cully v. Parsons [1923] 2 Ch. 512; Central London Electricity Ltd. v. Berners 
[1945) 1. Al E.R. 160. For the position whers an agency clause is not used seo 
Mange T: Debenture Corporation (1896) 12 T.L.R. 203. 

Re Goldburg (No. 2) [1912] 1 KB. 606, 610, per Phillimore J.; R. Jaffe Ltd. 
v. Iae 0 (Wo. 2) [1932] N.ZL.R. 195, 201, per Smith J. 

The debenture holders were protected by tho agency clause in Re Simms 
oal Cu L ucts to Lad Fane MR ad en i ee 
Qbid. at p. 25). 
5¢ Owen & Co. v. Croak [1895] 1 Q.B. 265; Bissell v. Ariel Motors (1906) Ltd. 
(1910) 27 TLR. 73. 

it was the compeny that was Hablo for the receiver's contracts— 
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The answer was supplied by Rigby L.J. in his famous dissenting 

judgment in Gaskell v. Gosling™: “Of course the mortgagor 

cannot of his own will revoke the appointment of a receiver, or 

that appointment would be useless. For valuable consideration he 

has committed the managament of his property to an attorney 

whose appointment he cannot interfere with.” Therefore, only the. 
debenture holders ** themselves, or the court,** if an application is 

made to it, can remove such a receiver from office. 

The other point to bear in mind is that a receiver will not have 
his appointment terminated merely because the company goes into 
liquidation before the receivership is concluded. The contractual 
tight of the debenture holders to have a receiver is not to be 
overridden in this situation.** 


The Events which Terminate a Receiyer’s Authority to Act as the 
Company’s Agent 


A receiver’s authority to bind the company will clearly end on the 
occurrence of any of the events described above as having the 
effect of terminating his appointment. But there is one other event 
which has the effect of depriving him of his right to act as the 
company’s agent, even though he will remain in office as the 
company’s receiver. 

Although a receiver’s appointment is not revoked by the company 
going into liquidation this event will terminate his right to act as 
the company’s agent: “ Winding up deprives the receiver, under 
such a debenture as that, now in suit, of power to bind the company 
personally by acting as its agent” s This is so whether the winding 
up is voluntary * or by the court.** However, the fact that the 
receiver remains in office yet stripped of his power to act as the 
company’s agent raises several novel questions. 

One of the events commonly referred to in debentures as 
rendering the security enforceable is the company going into 
liquidation. It was held in Re Henry Pound, Son & Hutchins" 
that debenture holders do not lose their contractual right to a 
receiver simply because the company has gone into liquidation. 
However, a problem presents itself here because is the right to 
appoint a receiver inseparable from the stipulation that such a 
receiver is to be the company’s agent? If so, where the debenture 





ber ea OR 669, 692. Rigby L.J."s views were accepted by the House of 
Gosling v. Gaskill [1897] A.C, 575. 

Migs he che Te (1905] 2 Ch.’345, 

54 Re Maskelne British Typewriter Lid. [1898] 1 Ch. 133; Re “ Slogger” 
Automatic Feeder Co. Lid, [1915] 1 Ch. 478. 

55 Re Joshua Stubbs Ltd. [1891] 1 Ch. 475. 

s6 Sowman vy. David Samuel Trust Ltd. [1978] 1 WLR. 22, 30, per Goulding J. 

5° Thomas v. Todd [1926] 2 KB. 511. 

- 58 Gosling v. Gaskell [1897] A.C. 575, recently followed tn Re Peek, wind & 
Tod Ltd. (1979) 129 New LJ. 494. See also: Bacal Contracting Lid. w. Modern 
Engineering (Briftol) Ltd. TODI 2 AI ER GS, e pe gusen TaY OC 

#9 (1889) 42 Ch.D. 402; Re Landmark Corporation [1968] 1 N.S.W.R. 705. 
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contains an agency clause are the debenture holders depriving 
themselves of their right to @ receiver on the liquidation of the 
company because such a receiver clearly cannot be the company’s 
agent? In Re Northern Gorage Ltd., Vaisey J. answered this 
question in the negative **: “It seems to me that if a receiver can 
continue to be receiver after the loss of the prescribed agency, he 
could equalty well become receiver without ever obtaining such 
agency. I suppose that the receivers contemplated position as 
agent of the mortgagor must be regarded as not of the essence of 
his position and status as receiver.” 

It was once thought * that a receiver would lose many of his 
powers to realise the security on the winding up of the company. This 
is hardly surprising since the receiver’s authority to bind the company 
is derived from the powers conferred upon him by the debenture. To’ 
combat this anticipated difficulty it became the practice to confer on 
such receivers a power of attorney to do various acts and in particular 
to execute conveyances in the name of the company, in the hope 
that this would remain unaffected by the winding up. The efficacy 
of this ploy was recently tested in the courts when the Land 
Registry refused to register conveyances of property executed by 
the receiver alone after the company had gone into liquidation. 
In Sowman v. David Samuel Trust Lid., Goulding J. confirmed 
that the power of attorney survived the winding up. More interest- 
ingly, however, he indicated * that such a ploy may be otlose 
because the receiver’s general powers of realisation also survive 
the winding up, even though he loses his right to act as the com- 
pany’s agent in this situation. His powers of realisation exist 
independently of his authority to bind the company as its agent. 

What are the respective positions of the receiver, company and 
debenture holders where he has incurred a liability to a third party 
after losing his authority to act as the company’s agent? The 
company will clearly not be liable here but does the liability fall 
upon the receiver or the debenture holders? In Gosling y. 
Gaskell * tho House of Lords held that when the receiver ceases 
to be the company’s agent he is not automatically reinstated as the 
agent of those persons who had appointed him and so he will be 
personally liable in such a case. In spite of criticism “ this case is 

to [1946] Ch. 188, 192, 

#1 Re Henry Pound, Son & Hutchins (1889) 42 Ch.D. 402, 421, per Cotton L.J. 
But se Gough's Garages Ltd. v. Pugsley [1930] 1 K.B. 615. 

$3 [1978] 1 WLR. 22. See also Barrows v. Chief Land Registrar (1971) 127 
New L.J. 1104. For a prophetic article se Millett (1977) 41 Conv. 83. 

e3 [1978] 1 WLR. 22, 31. A similar view was taken by Judge Fay Q.C. in 
Boca! Contracting Lid. v. Modern Enotneering (Bristol) Lid. [1930] 2 AN E.R. 655, 


% [1897] A.C. 575. 


“| Re S. Brown & Co, (General Worchousemen) Ltd. [1940] Ch. 961, 964, per 
Bennett J. ' 
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still good law."* The receiver's personal liability may be justified 

either on the grounds of breach of warranty of authority,*’ if he 

has held himself out as the company’s agent, or alternatively 
because he himself has entered the contract as a principal‘ 


Tae ADVANTAGES AND DISADVANTAGES OF AGENCY CLAUSES FOR 
DEBENTURE HOLDERS 


Having reviewed the legal effects of agency clauses it is now 
appropriate to assess their net value to debenture holders. 


The Advantages 


It has already been explained that by installing the receiver as the 
company’s agent the debenture holders escape liability for his acts, 
omissions and remuneration. 


The Disadvantages 


However, it is becoming increasingly apparent that such clauses 
do have their drawbacks. 

In Bose v. Harris** Farwell J. decided that as the receiver is the 
company’s agent a debenture holder has no locus standi to bring 
an action to restrain interference with the receiver by a third 
party. In spite of criticism’ it is submitted it was a correct 
decision. 

Another logical effect of an agency clause is that fee will be 
no change in occupation of the company’s premises when the 
receiver takes over and so he will have no independent right to 
a power supply without first settling the existing arrears incurred 
by the company." The Ontario Court of Appeal has recently 
accepted the logic of this view in Peat Marwick Ltd. v. Consumers 
Gas Co." However, the authority of this proposition is not incon- 
trovertible because in several cases,’* particularly those dealing 
with the receiver’s liability to pay rates, the courts have ruled 





66 The above criticism was rejected by Morton J. in Re Wood's Application 
[1941] Ch. 112, 116. Gosling v. Garkell (supra) was recently followed In R 
Peek, Winch & Tod Ltd. (1979) 129 Now L.J. 494. See also Bacal Contracting Ltd. 
v. Modern Engineering (Bristol) Ltd. [1980] 2 AD BR. 655, 659. 

eT Gosling v. Gaskell [1897] A.C. 575, 592, per Lord 

48 Thomas v. Todd [1926] 2 KB. 511, 518-19, per Wright J. 

ov (1942) 86 S.J. 376. 

10 See Gore-Browne on Companies (43rd od), paras. 19-22. 

1 Hard Fibres Ltd. v. Tanganyika Electric Supply Co. Ltd. [1969] ALCD. 
(Tanrania) 97--noted in [1970] A.S.C.L. 336; Wattemata Electric Power Board v. 
Mis [1971] N.Z.L.R. 630; Paterson v. Gas Light and Coke Co. [1896] 2 Ch 476 
482, per Lindley LJ. 

73 (1981) 113 DLR. 3d. 754. If the recefver/agent enters into a new contract 
with the supplier this problem can be avolded—Canada Trust Co. v. Consumers Gas 
Co. (1978) 83 DLR. 3. 449—but of course the supplier can refuse to be a party 
to any new arrangements. ` 

73 Richards ¥. Overseers of Kidderminster [1896] 2 Ch. 212; Taggs Island Casino 
Hotel Lid. v. Richmond-upon-Thames L.B.C. (1967) 201 E.G. 201; Banister v. 
ae L.B.C. (1973) 235 E.G. 2301. Seo also Meigh v. Wickenden [1942] 2 KB. 
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(incorrectly, it is submitted ") that there is a change of occupation 
in such circumstances. 

._ Furthermore, it was held in R. v. Board of Trade, ex p. St. 
Martins Preserving Co. Ltd." that as there is no change in the 
management of the company’s affairs the conduct of the receiver- 
ship must be investigated by the Department of Trade under 
section 165 (a) (i) of the Companies Act 1948, if the members by 
special resolution request it. It is possible that without an agency 
clause the result might have been different in this case." But it is 
clear that by making the receiver the company’s agent he can be 
required to assist the inspector whereas presumably this would not 
be so if he was the agent of the debenture holders.’” 

A most interesting difficulty arising out of the agency clause was 
recently revealed in Cretanor Maritime Co. Ltd. v. Irish Marine 
Management Ltd.,"* where it was held that a Mareva injunction,” 
which imposes a personal obligation on the company not to remove 
assets out of the jurisdiction, also binds the receiver as its agent 
(though it imposes no such obligation on the debenture holders 
themselves). i 

Finally it appears from Smiths Lid. v. Middleton * that as the 
receiver is the agent of the company it follows that it is entitled 
as his principal to require him to supply detailed accounts not- 
withstanding the less onerous statutory requirement to furnish 
abstracts of his accounts. 

Although these cases may be criticised for ignoring the fact 
that the parties did not intend to create a fully fledged agency 
relationship, they can be supported on the grounds that if the 
debenture holders take advantage of the beneficial features of such 
a relationship they ought to be prepared to accept the corresponding 
disadvantages. Indeed in the recent Canadian case of Peat Marwick 
Ltd. v. Consumers Gas Co. this very same point was taken by 
Houlden J.A.": “If the bank chooses to provide in its debenture 
that the receiver, and manager shall be deemed the agent of the 
debtor company, then it must not only take the benefits, but it 
must also accept the detriments which flow from such a provision.” 

Clearly the effects of such clauses are not wholly beneficial for 
the debenture holders and they should not be surprised if further 
drawbacks are revealed in future litigation. 


i 
T4 In these cases the courts apparently ignored the distinction between the status 
of a recetver appointed out of court and a receiver appointed by the court. On this 
seo the “ Memorandum on Recelverahips ” by the Joint Working Party of the Law 
Reform Committees of the Senate, Bar, and Law Society (July 1978), para. 58. 
7 [1965] 1 Q.B. 603. 


603, 623, per Winn J. T8 [1978] 1 W.L.R. 966. 
1? This name is derived from Mareva Compania Naviera S.A. v. International 
Bulkcarriers Ltd. [1975] 2 Lloyd’s Rep. 509. 
aè [1979] 3 A ER. 842 81 (1981) 113 DLR. 3d. 754, 764. 
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y 
CONCLUSION 


i 

The main problem that bedevils this area of the law is the undor- 
lying difference of attitude adopted by the courts towards such 
agency clauses. : 

On the one hand, in cases like Re B. Johnson & Co. (Builders) 
Lid.” the courts typified what might be characterised as the 
“ fictional? approach in that they viewed such a clause as a mere 
expedient ploy with the result that they refused to incorporate 


_ wholesale into the receiver/company tie the full implications of 


an agency nexus. 
To be contrasted with this is the judicial attitude which may be 


- termed the “ realist ” approach. By this it is meant that the courts 


tend to take the declaration that the receiver is the company’s 
agent to its natural conclusion, even though the parties did not 
envisage that happening." It is submitted that it was this approach 
which provided the foundation for the decisions in Cretanor Mari- 
time Co. Ltd. v. Irish Marine Management Ltd.,“ Smiths Ltd. ~v. 
Middleton“ and most recently of all in Peat Marwick Ltd. v. 
Consumers Gas Co.** It will be interesting to see whether the 
current ascendancy of the realist view is maintained in the future. 

The widespread adoption of these agency clauses presents an 
important policy dilemma for English law.* To what extent it is 
possible to manufacture a limited agency relationship with features 
beneficial to oneself whilst excluding the normal but less advan- 
tageous characteristics of agency? Could the debenture holders, 
in view of the adverse effects of certain decisions outlined above, 
nullify them by express exclusion in the standard debenture, there- 
by creating an even more peculiar form of quasi agency? Alterna- 
tively could the standard clause be modified so as to omit the word 
“agency” completely yet continue to hold the company respon- 
sible for the receiver’s acts, defaults and remuneration? Whether 
the courts would accept such a tactic is debatable."* 

In July 1978 a Joint Working Party of the Law Reform Com- 
mittees of the Senate of the Inns of Court, the Bar and The Law 





82 [1955] Ch. 634, especially at p. 644, per Evershod M.R. See also Meigh v. 
Wickenden [1942] 2 E.B. 160 for a similar approach. This approach is favoured by 
W. R. D. Stevenson in his article “ Receivers ” in (1973) 47 A‘L.J. 438, 444. 

43 The realist view may havo infiuenced the courts to hold that on the appoint. 
ment of e receiver/agent the contracts of employment of company employees are 


. not as a rule automatically terminated because he is in theory running the business 


9T1; Deaway Trading Ltd. v. Calverly [1973] 3 All E.R. 776; Griffiths v. Secretary 
of State for Soctal Servicer [1973] 3 All E.R. 1184; Re Poek, Winch & Tod Ltd. 
(1979) 129 New L.J. 494. ! 

s4 [1978] 1 WLR. 966. 

as [1979] 3 All E.R. 842—favourably recetved by Farrar in [1980] JBL. 280. 

ss (1981) 113 DL.R. 3d. 754. 

ar retention clauses have caused a similar dilomma—Reynolds (1978) 94 
L.Q.R. 224, 235 et seq. 

88 See how the clause used tn Cully v. Parsons [1923] 2 Ch. 512 was interpreted 
by the court. 
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Society, in its Memorandum on Receiverships submitted to the 
Cork Committeo on Insolvency," made certain recommendations 
on the subject of agency clauses. These included a call * for 
statutory recognition to be given to these clauses by the Companies 
Acts, a request ”! that the duties owed by a receiver/agent to the 
company and its other creditors be clarified and a proposal ** that 
the receiver should not be stripped of his authority to act as the 
company’s agent on its winding up. It remains to be seen whether 
these suggestions will find favour with the Cork Committee and 
indeed whether any other proposals for reform in this area will 
eventually be made by that Committee. i 


Davip MILMaN.* 


39 On this Committee see Muir Hunter (1977) 127 Now L.J. 428. 
°° Para. 33. 

*1 Paras. 49-52 and 37 (P. 

»3 Para. 34. 


* LL.B., Ph.D., Lecturer in Law, University of Manchester. 





DIFFERENCES IN PAY FOR PART-TIME WORK 


Tus European Court of Justice was recently asked in the case of 
Jenkins v. Kingsgate to rule on whether a wage difference of 10` 
per cent. less per hour for a female part-time worker, com- 
pared with a full-time male worker, was compatible with Article , 
119 EEC. and the Equal Pay Directive 75/117 E.E.C.?' The 
difference had been justified in English law on the grounds that it 


_fell within section 1 (3) Equal Pay Act 1970 which states that: 


~ 


“ An equality clause shall not operate in relation to a variation 
between the woman’s contract and the man’s contract if the 
employer proves that the variation is genuinely due to a material 
difference (other than the difference of sex) between her case and 
his.” The case raises various issues of interest on the inter- 
relationship between United Kingdom and European Community 
law and the policy taken by the European Communities in its 
claims to promote women’s rights. 

Since 1945 the increased participation of women has altered the 
composition of the workforce significantly. By 1971 ? women formed 
36:5 per cent. of the United Kingdom workforce and this situation 

is paralleled in other industrialised states. However, female partici- 
pation has not been on an identical basis to that of men. Research 
by Hakim?’ on the United Kingdom shows a tendency towards 
continued occupational segregation of the workforce rather thah 
integration and this is confirmed in more generalised terms for 
the European Communities in the Sullerot Report.* A further 
feature of female participation is the tendency towards part-time 
work. Mallier and Rosser * estimated there were 2-75 million part- 
time jobs in the United Kingdom and that 90 per cent. of these 
are taken by women. This trend is also revealed at the European 
level * but there are variations between the Member-States ranging 
from 93 per cent. female part-time workers in Germany to 68 per 
cent. in Eire and 67 per cent. in Italy." Whilst female participation 

1 OJ. 1975, L.45/19. Case 96/80, Jenkins v. Kingsgate (Clothing Productions) 
[1981] IR.L.R. 229; [1981] 2 C.M.L.R. 24. Tho E.A.T. has referred the case back 


to the Industrial Tribunal. (The Guardian, July 4, 1981.) The Times, Joly 8, 1981. 
3 The Annual Census of Employment was begun in 1971. For participation rates 


3 Catherine Hakim, Occupational Segregation: A comparative study of the degree 
and pattern of the differentiation between men and women’s work in Britain, the 
United States and other countries, Research Paper No. 9 Department of Employ- 
ment (1979). 

Be Sulereti Repofi ee ee a “L’em- 
plot des femmes et ses problemes dans los Stats membres do la Commmunaté 


Européenc.” 

5 “ Tho Changing Role of Women tn the British Economy,” pp. 34-65. National 
Westminster Bank Quavterty Review November (1979) 

* Tho figures are taken from the E.C. Commission's submissions in Case 96/80 
Jenkins v. Kingsgate [1981] 2CMLLR. 24. 

T In the Jenkins case the Commission deduces that the low figures for Ireland 
and Italy may be connected with the fact that part-thne work is lees wideepread in 
countries where the employment rate for women is low. 
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will vary from industry to industry it seems that an institutional 
climate for part-time work has developed in response to 4 demand 
in the tertiary sector of employment and the growth in public 
sector employment. This has been complemented on the supply 
side by the actual or perceived need for part-time employment, 
particularty by married women.’ Whilst women’s participation in 
the labour force in the labour market fluctuates more dramatically 
than men’s participation in response to economic conditions female 
part-time work has established itself as a permanent feature of 
the labour market and as demand continues cognisance of the 
need for legal protection must be made.” 

At present difficulties ariso as there is no universally accepted 
definition of part-time work and whilst, on face value, part-time 
work is not excluded from the Equal Pay Acts 1970 and 1975 and 
the Sex Discrimination Act 1975, m practice part-time workers do 
not enjoy the same conditions of employment and are often not 
eligible for various wage components, for example overtime rates, 
merit and seniority payments and incentive payments.*° 

Conventional distinctions seem to encourage the view that part- 
time work is qualitatively different from full-time work implying 
that the former is a distinctive marginal and supplementary work- 
force justifying lower rates of pay and less legislative employment 
protection. For instance Robinson ™ argues that there is a widely 
held belief amongst employers that costs associated with part-time 
employment, for example recruitment, supervision, training, ser- 
vices and welfare provisions, are on average higher than for full- 
‘time workers although there is no empirical evidence for this, since 
past surveys of labour costs have provided data for full-time 
employment only. Robinson points to a survey conducted in the 
Netherlands ™ which showed that the costs involved in part-time 
and full-time work are not so greatly different. In Hunt’s* survey 
again costs and administrative difficulties were prominent in 
employers’ claims that it was disadvantageous to employ female 
part-time labour and yet 72-8 per cent. of the employers considered 
increasing their part-time workforce revealing that there was some 
benefit attached to female part-time work. 

The economic recession in Europe has stimulated ideas for more 





8 For a fuller analysis seo P. Manisy and D. Sawbridgs “ Women at Work” 
(1980) 29 Lloyds Bank Review 135. 


10 For a more dotafled discussion of the disadvantages of part-time work seo A. 

Fearne CF a imi Workers Need Full-time Rights, N.C-CL. Rights for Women 
é \ 

12 Olive Robinson, “ Part-Time Employment in the European Community” 
(1979) 118 International Labour Review, 299. 

13 Supra, note 11 at p. 306. 

13 Andrey Hunt, Management Attitudes and Practices Towards Women at 
Work. H.M.S.O. (1975). 
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part-time work and job sharing. Together with pressures from the 
Trades Unions for a move towards a shorter working week the 
Jenkins case thus raises questions on the policy lines to be taken 
towards part-time workers and the quantification of the value of 
their work. 


ENGLISH LEGISLATION 


Before looking at the particular facts of Jenkins it is necessary to 
put the case within the present perspective of both the English 
and European legislation at issue. 

Under English law a woman may only claim an equality clause 
in her contract of employment if she is employed on like work or 
work rated as equivalent as a man in the same employment. it 
As a defence an employer may plead that a difference in pay is 
duo to a “genuine material difference” between the man and 
woman’s work.™! Under the Equal Pay Acts there is no. concept of 
“indirect discrimination.” This concept is contained in section 1 
(1) of the Sex Discrimination Act 1975, but this does not deal with 
contractual matters relating to employment. The ineffectiveness of 
the English legislation on equal pay has had its commentators. +* 
In practical terms the legislation has Had little continuing impact 
on women’s wages. Although between 1970-77 women’s wages as 
a percentage of mens rose they have since declined and in 1980 
represented only 70 per cent. of men’s wages. Snell demonstrates 

.how the five year implementation period for the Equal Pay Act 
was used by employers to devise ways to minimise the effects of the 
Act, in particular the segregation of men and women doing com- 
parable work and in some cases the use of job evaluation schemes 
to conceal discrimination. Once implemented the effects of the 
legislation were diluted by the onus upon women to bring indi- 
vidual claims (although assistance has been provided by the Equal 
Opportunities Commission acting under section 75 of the Sex 
Discrimination Act 1975 and by trades unions), the necessity of 
finding a comparable man employed in “like work” and the fact 
there is no obligation upon the employer to carry out a job 
evaluation scheme.” 

Practice has revealed inconsistencies amongst the industrial 
tribunals in the application of the Equal Pay Acts. This is largely 
because they rely heavily on factual evidence and are susceptible 
to being influenced by thè way it is presented to the tribunal. The 
Employment Appeal Tribunal has been more consistent and in 
some areas has taken a liberal approach in construing the effects of 
the Acts. In the context of whether work done at different times 





14 Equal Pay Act 1970, m 1 (2) (a) (b). 

15 Equal Pay Act 1970, s. 1 (3). 

16 For critical commenta aeo. Mandy Bier ale Ree -And Jesa 
Cousins, [1980] Marxism Today, p 

17 O’Brien v. Sim Chem Ltd. EDO) LCR. $73 AL). 
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constitutes “ like work ” it was held in Capper Pass v. Lawton 
that the fact that a woman worked fewer hours than her male 
comparable was not a factor of “ practical importance.” The prin- 
ciple was, albeit indirectly, reinforced in Dugdale v. Kraft Foods** 
and in National Coal Board v. Sherwin.™ The first appellate decision 
` bearing directly on part-time work and equal pay was Handley v. 
H. Mono." A claim was brought by a machinist employed by the 
respondents. She worked 26 hours per week and was paid 6p 
less per hour than her chosen male counterpart. Male employees 
were required to work a 40-hour week whereas women employees 
had a choice. If they chose to work less than 40 hours they were 
paid less per hour. Men and women working 40 hours per week 


did receive the samo rates of pay. The employers conceded employ- ` 


ment on “like work ” but argued a “ genuine material difference ” 
existed since although the skill and output of women workers were 
equal to that of the men the women contributed less to the com- 
pany’s total productivity, because each worker was allocated his/ 
her own machine. Thus the employer had to cover overheads when 
part-time women were not working their machines. It was also 
argued that part-time workers received an advantage in that they 
were paid overtime rates once they worked above their shorter 
basic week. Here the employer’s plea was accepted. 

Article 119 EE.C. states that there should be “equal pay for 
equal work” and unlike the Equal Pay Acts admits of no excep- 
tions. The E.A.T. in Handley felt that Article 119 E.E.C. had no 
application to the case and took it upon itself not to make a 
reference to the European Court of Justice under Article 177 
EEC. following Lord Denning’s guidelines in Bulmer v. Bollinger ™ 
of the need to make references sparingly and where possible to 
channel them through higher courts. 

The employers sought to rely upon Article 1 of Directive 75/117 
E.E.C.™ to argue that where a person works shorter hours, his or 
her whole job is different from that of a full-time employee. 
Although this restrictive interpretation was ‘rejected by the E.A.T. 
it did refer to Lord Denning’s dicta in Clay Cross (Quarry Services) 
Ltd. v. Fletcher™ that it was possible for persons to receive 
different rates of pay within the same job because of factors such 
as seniority, length of service and higher productivity. This led 
the E.A.T. to reason that if length of service could constitute a 
genuine material difference so also could a difference in the number 
of hours worked. Thus in the Handley case the E.A.T. took the 





18 [1977] LCR. 83. 1 [1977] LCR. 48. 
20 [1978] I.CR. 700. 31 [1979] ICR. 147. 
of Justice's implicit criticlems 
and 166/73 [1974] E.C.R. 33. 
yet ruled on whether Art. 1 of Dir.75/117 
national courts although the Engtish Court of 
. Sim Chem Ltd. [1980] ILRLR. 151 
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less productive use of the machine as justifying a genuine material 
difference. Nevertheless, it can be argued that the employer chose 
to under-utilise the machine. The consequent decision was there- 
fore, “personal to the employer” and an approach distinctly 
rejected by Lord Denning in the Clay Cross case. 

Handley v. Mono was followed in Durrant v. (I) North Yorkshire 
Area Health Authority, (2) Secretary of State for Social Services.™ 
The E.A.T. upheld the industrial tribunal decision that a clinical 
psychologist could not claim removal expenses when she moved 
from a part-time job with one area health authority to a full-time 
job in a different area. Represented by the National Council for 
Civil Liberties she compared herself with a full-time employee who ` 
was entitled to removal expenses. The E.A.T. implicitly determined 
that full-time work is not the same as part-time work by stating 
that under the Equal Pay Act Ms. Durrant could only compare 
herself with a part-time worker who also would not be entitled 
to removal expenses. 

Tho issue of indirect discrimination was raised in both the 
Handley and the Durrant cases. In a sex discrimination case, 
Meeks v. N.U.A.W.* it was held that less favourable terms of 
employment for part-time workers may be indirect discrimination 
unless they can be justified in accordance with the test laid down 
in section 1 (1) (6) Gi) of the Sex Discrimination Act 1975. This 
test has subsequently been given a strict interpretation in Steel v. 
Union of Post Office Workers.*" The employer must show that the 
necessity for the less favourable terms of employment is sufficient 
to outweigh the effects of the discrimination. 

The Court of Appeal has held that the Sex Discrimination and 
‘Equal Pay Act should be read as a code ?* and Wallington ** has 
argued that the principles set out in the Steel decision would be 
usefully employed in the Handley case since the employer’s failure 
to make the most productive use of his machinery hardly meets 
the test of necessity. Despite the reluctance of the E.A.T. and the 
Court of Appeal to accept sex-based differences as “ material 
differences” within section 1 (3) of the Equal Pay Act 1970, and 
the construction of a presumption against them in the absence of 
proof of a clear necessity for them, in both Handley and Durrant 
and in Jenkins v. Kingsgate there appears to be a distinct reluctance 
to carry through the principles of indirect discrimination from the 
Sex Discrimination Act 1975 into ‘section 1 (3) of the Equal Pay Act 
1970. : 


Jenkins v. Kingsgate: The Facts 
Ms. Jenkins, a part-time employee at the respondent’s factory 
brought a claim in October 1978 under section 1 (2) of the Equal 


25 [1979] LR.L.R. 401. ' 236 [1976] IR.L.R. 198. 
a7 [1978] LCR. 181. a 

38 E. Coombes (Holdings) Ltd. v Shields [1978] I.C.R. 1159 

3% (1979) 8 LLJ. 237. 
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Pay Act 1970. She was supported by the E.O.C. and her trade 
union, the National Union of Tailors and Garment Workers. The 
normal working week was 40 hours although there were six part- 
time workers of which five were women. To comply with the Equal 
Pay Acts the employers had negotiated new rates of pay in 
November 1975 and this resulted in part-time workers being paid 
10 per cent. less per hour than full-time workers. The employers 
pleaded a “genuine material difference” on the grounds that it 
encouraged all employees to work ea 40-hour week enabling 
machinery to be used to a maximum, thus increasing productivity 
and discouraging absenteeism. The industrial tribunal found for the 
employers although it noted there was an inherent inequality in 
the pay structure since most part-time workers will be women. 
European Community law was not pleaded at this stage, but was 
used on appeal. The E.A.T." decided to refer to the European 
Court of Justice under Article 177 E.E.C. The basic points of the 
reference were first, should Article 119 E.E.C. and Article 1 of 
Directive 75/117 apply irrespective of the number of hours worked 
each week and whether or not it is of commercial benefit to the 
employer to encourage the maximum number of hours by paying 
higher wages for a 40-hour week? The E.A.T. raised the question 
of indirect discrimination by asking the European Court if its 
answer would be different if it were shown that a smaller pro- 
portion of female workers than male workers was able to perform 
the number of hours each week to qualify for higher pay. 


Indirect Discrimination 


Before the European Court counsel for Ms. Jenkins argued that 
the issue should be placed in its wider context. Alluding to the 
point made by the European Court in Defrenne vw. Sabena* that 
Article 119 E.E.C. serves a twofold function of preserving com- 
petition and has social consequences, to hold that Article 119 E-E.C. 
did not apply to part-time workers would lead to anti-competitive 
practices and be discriminatory since the majority of part-time 
workers are women. If employers wished employees to work longer 
hours they should pay overtime rates and not reduce part-time pay. 
To support her argument Ms. Jenkins relied upon the English 
Court of Appeal decision in Fletcher v. Clay Cross (Quarry Ser- 
vices),7* where it was held the applicant did not have to show the 
employer intended to discriminate. (S)he merely had to show that 
as a result of the employer’s actions discrimination occurs. She also 
referred to American law, to a case decided in the context of 
the 1964 Civil Rights Act, Griggs v. Duke Power Co.** A unani- 
mous Supreme Court held that the use of employment tests or 
educational qualifications as prerequisites for hiring and promotion 
30 [1980] 1 CMLL R. 81. 1 Case 43/75, [1976] ECR. 455. 
32 See note 24 above. 


33 401 U.S. 424 (1971). The principle was later extended to sexual discrimination 
in Dothard v. Rawlinson 433 U.S. 321 (1977). 
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amounted to racial discrimination unless those prerequisites had a 
“ manifest relationship to the employment in question.” Thus in 
the United States not only are discriminatory practices forbidden 
but also practices which are discriminatory in effect irrespective of 
the author’s intentions. The principle, however, has not been applied 
without difficulty in the United States and the Supreme Court has 
refused it constitutional standing. The idea of “ disproportionate 
adverse effect ” or “ adverse impact theory ” was slow to permeate 
_into the United Kingdom and it was included in the Sex Discrimi- 
nation and Race Relations Bills only after the then Home Secretary 

. had visited the United States. 

The application of “adverse impact” led Ms. Jenkins to the 
conclusion that the principle of equal pay applies not only where 
an employer intends to discriminate against a woman on the. 
grounds of sex but also where the effect of his/her policy on pay 
is to discriminate against her on such grounds. 

Advocate-General Warner supported the “ Griggs approach” as 
, it reconciled the need to prevent disguised discrimination against 
women whilst protecting the employer who genuinely differentiated 
between full and part-time workers for sound reasons unconnected 
with sex. The Commission had rejected the formula, calling it a 

-way house” and had argued the system would be difficult 
to monitor in practice. The Advocate-General felt the monitoring 
could be left to national courts as this had been done successfully 
by the federal courts in the United States. This, of course, misses 
. the point that there is a diversity amongst the nation States of 

‘Europe in the equal pay laws, the remedies available and the 

position of women in various labour markets. The approach of the 
Advocate-General would, however, be consistent with cases decided 
under Article 7 E.E.C., the general provision against discrimina- 
tion on the grounds of nationality where it has been held that a 
rule which on face-value differentiates between people on the basis 
of a criterion other than nationality is contrary to Article 7 E.E.C. 

‘if its application leads, in fact, to the same result unless the differ- 
entiation is justifiable on “ objective ” grounds,” 

Looking also at the Advocate-General’s submissions in Worring- 
ham vV. Lloyds Bank ** we can discern an attempt on his part for 
a move towards some consistency in the application of the E.E.C. 
Treaty. So far this attempt has been ignored by the European 
Court of Justice. i 


Jenkins: The Decision 


The Advocate-General had based his submissions on the wording 
of Article 119. E.E.C.—that equal pay must be the same for the 


‘ah eee Lustgarten, Legal Control of Rocial Discrimination 
. (1980), pp. 4-5 

ss Case 61/77 Commission v. Ireland [1978] E.CR. 417; Case 273/78 Cram v. 
Tota [1979] B.CR. 2645, 

58 Caso 69/80 11981] LR.L.R. 145; [1981] 2 CMLL. 1. 
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same job. He argued that full-time and part-time workers do not 
bave the same job even though they may produce equal work. 
He did, however, admit the possibility of indirect sex discrimination 
occurring and asked for a fuller interpretation of the direct effects 
of the second Defrenne case.” The Commission had set out the 
arguments for and against equating full-time and part-time workers. 
Whilst it could be argued the jobs were not the same and part-time 
work may also entail a financial burden for the employer, if one 
looked at the drafting of Article 119 E.E.C. it suggested the term 

“post” was a more suitable description.” Article 119 (3) B.E.C. 
also stated that pay for piece rates should be the same, therefore 
it would be highly artificial if this were not also the case for time rates. 
The Commission submitted that equal pay implies that a basic rate 
for work at time rates should be the same for all employees doing 
the same job irrespective of the number of hours worked and any 
amounts additional to the basic rate must depend on factors uncon- 
nected with the sex of the employee. 

The Advocate-General rejected the Commission's: submissions 
“partly because their content was political rather than legal and 
partly because they assumed discrimination between full-time and 
part-time workers must always be equated with discrimination 
between men and women regardless of the circumstances of the 
case.” This then ignores the considerable empirical evidence pre- 
sented to the European Court of Justice that a large majority of 
part-time jobs are filled by women. 

The European Court of Justice came down in favour of the 
Advocate-General’s submissions, ruling that part-time work was a 
different “job” from full-time work. The European Court of 
Justice response is enigmatic, to say the least, as it is also ruled 
that national courts should look into the possibility of indirect sex 
discrimination occurring. Since Article 119 E.E.C. was concerned 
with discrimination based on sex the fact that part-time workers 
were paid less was not per se discrimination if the reasons for this 
could be objectively justified. The Europeam Court of Justice 
recognised, however, that im reality it may be an indirect way of 
reducing the level of wages for a group of workers who are pre- 
dominantly women. If there was a difference in pay it was for the 
national court to decide in each case by looking at the facts, the 
history of the pay structure and the employer’s intention whether 
a pay policy is, in reality, discrimination based on the sex of the 
worker(s). If it is established thet a considerably smaller percentage 
of women than men perform the minimum number of working 
hours necessary to claim full-time rates the inequality of pay will 
be contrary to Article 119 E.E.C. as the difficulties of arranging 
work cannot be explained other than discrimination based on gex. 


37 Case 43/75 second Defrenne case [1976] 1 E.CR. 455. 

38 This was reinforced by the European Court in Case 129/79 McCarthys v. 
Wendy Smith [1980] LRL.R. 211 where tt was held regard must be had to the 
nature of the services provided. 
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-From the conclusions drawn, that part-time work is a different 
“job” and that discrimination can be proved if one looks at the 
employer’s intention the European Court of Justice has misunder- 
stood the concept of indirect discrimination since the criterion df 
indirect discrimination is that intention is irrelevant—it is the 
effects which are important. As the European Court of Justice 
has developed a Community notion of indirect discrimination under 
Article 7 E.E.C. it would seem that a deliberately evasive policy 
choice has been made in the employment field. 


The Question of Direct Effect of Article 119 E.E.C. and Article 1, 
Directive 75/117 


There has been an underlying theme in the recent series of 
references regarding the scope of Article 119 E.E.C. As in Worring- 
ham v. Lloyds Bank Advocate-General Warner made reference to 
the curious distinction of when Article 119 E.E.C. was directly 
effective in the national courts. The interpretation has been that 
Article 119 E.E.C. is only directly effective in cases of direct 
discrimination, and not for indirect discrimination which will need 
further implementing measures at either a Community or national 
level. Counsel for Ms. Jenkins had gone along with the distinction 
arguing that the facts of the case brought it within the direct 
effect of Article 119 E.E.C. since she carried out “like work” 
with a male worker but received lower pay. He distinguished 
indirect discrimination as understood in section 1 (1) (b) of the 
Sex Discrimination Act 1975 and indirect discrimination as des- 
cribed by the European Court of Justice which did not encompass 
the “ adverse impact theory.” If the circumstances of the case fell 
outside of the direct effect of Article 119 E.E.C. it was then 
necessary to rely on Article 1 of Directive 75/117 EE.C. which 
he argued was directly effective. 

The Advocate-General in contrast has argued consistently that 
confusion has arisen over the use of terminology and that the 
French rather than English texts are of more use to draw the ` 
distinction between the two concepts. In the cases decided under 
Article 7 E.E.C. a distinction is drawn by using the words “ osten- 
sibles ” and “ dissimulees ” whereas in the case under Article 119 
E.E.C. the distinction is between discrimination which is “ directes 
et ouvertes” and “indirectes et deguises.”” The latter was not 
appropriate to describe those kinds of discrimination as regards 
whith Article 119 E.E.C. does not have direct effect. It would be 
more accurate to say Article 119 EEC. does not have direct effect 
where a court cannot apply its provisions by reference to the 
simple criteria of “ equal pay for equal work ” where implementing 
legislation is necessary to lay down the relevant criteria. When 
asked to clarify the point the European Court merely repeated its 
formula of the second Defrenne, McCarthys and Worringham cases 
that Article 119 E.E.C. applies directly to all forms of discrimina- 
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tion which may be identifled solely by the criteria of equal work 
and equal pay, without national of E.E.C. measures being required 
to define discrimination with greater precision in order to permit 
the application. 

The question of the direct effect of Directive 75/117 E.E.C. was 
also raised in McCarthys v. Wendy Smith and Worringham v. 
Lloyds Bank. The United Kingdom Government has consistently 
opposed the notion and the European Court consistently hedged 
the issue by arguing that the cases can be decided within the ambit 
of Article 119 EE.C. The United Kingdom Government refuses 
direct effects on the grounds that the text should be “ clear ” which 
the government interprets as “ unambiguous”? whereas the 
Advocate-General Mayras in Publico Ministerio v. Tullio Ratti™ 
has argued that the test for direct effectiveness of directives should 
be the same as that laid down for Treaty provisions in Van Gend 
en Loos v. Nederlandse Administratie der Belastingen, that the 
provision should be clear, unconditional and leave no real discretion 
to the Member States with regard to their application. Given the 
uncertainty and differences of opinion on the issue the European 
Court reticence to answer the questions put to it is an enigmatic 
but unwise policy choice. 


CONCLUSION 


In practical terms Community law has not added any wider 
dimension to English law. It is questionable how far the European 
Court is committed to a notion of developing women’s rights in 
the labour market since, with the exception of McCarthys v. Wendy 
Smith,“ the European Court judgments have tended to be restric- 
tive, concerned only in the narrow context with the scope of 
“Equal pay for equal work” and arguing that more sophisticated 
approaches to discrimination must wait for national or European 
Community implementing legislation.” 

In Jenkins lip-service has been paid to the point at issue, that of 
seeking to identify and control indirect discrimination against 
women in the labour market but the European Court has hedged 
the issue and put the onus upon national courts and legislatures 
to take action. This tentative approach reveals a tendency apparent 
in previous rulings on Article 119 E.E.C. of a reluctance to inter- 
fere in the national labour markets, 

Although the case was not a good test case for the E.O.C. to 
bring since the proportion of part-time women was small in relation 
to the total workforce at the factory it makes the point that dis- 
crimination must be seen in its wider context of occupational 


3° Case 47/78 [1979] E.C.R. 1629. 

49 Caso 26/62 [1963] E.CR. 1. 

41 Seo note 35 above, 

43 Caso 43/75 second Defrenne case [1976] 1 BCR. 455; Case 129/79 McCarthys 
v. Wendy Smith [1980] IR.L.R 211: [1980] E C.R. 1275; [1980] 2 CMLLR. 205; 
Case 69/80 Worringham v. Lloyds Bank [1981] LR.LR. 145 [1981] 2 CMLR. 1. 
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segregation. However, as a result of the ruling the practical effects 
of the equal pay legislation have been diluted even further. By 
baving to look at whether an employer intends segregation of pay 
structures by the use of part-time female labour an unduly heavy 
burden has been placed on the employee to show discrimination 
and has restricted it to the employment at issue.** 

Any practical solutions to the problems of part-time work and 
the quantification of its remuneration in the light of equal pay 
legislation are unlikely to come from the European Community 
level at the moment. The-Equal Opportunities Commission should 
be putting more pressure on the United Kingdom Government to 
amend the Equal Pay and Sex Discrimination legislation since the 
so called “code ” between the two has clearly not materialised and 
lacunae exist. 

ERIKA SZYSZCZAK* 


43 Sinco this article was completed a report of 
ruling has appeared (The Timez, July 8, 1981), The E.A.T. seems to have avoided 
the European Court's limitations by arguing that thero is 


are necessary. 

" LL.B., LL.M., University of Kent at Canterbury. I am grateful to Richard 
Dimey and Peter Fitepetrick of the University of Kent for helpful comments 
received on an carller draft of this article, 


LEGISLATION 


CHASING THE RecuDING Bus: Tue BROADCASTING Acr 1980 


Tae past 18 months have been among the most significant for 
broadcasting policy since the war. A fourth television channel has 
been created, and will commence transmission in 1982, A Welsh 
language channel has also been established. The number of B.B.C. 
and independent local radio stations has increased. The B.B.C. has 
been involved in controversies over the levels of its funding and 
operations, its programming policy and its new charter.’ Indepen- 
dent television has had its first major strike. The imdependent 
television franchises have been reallocated with an unprecedented 
amount of change. A major television company has lost a battle 
to protect its sources in the courts, and seen its operations roundly 
condemned by the Master of the Rolls.? Providing a backdrop to 
these issues has been the realisation on the part of all concerned 
with broadcastmg that a technological revolution is forcing long 
held positions to be abandoned and requiring the rapid formulation 
of new policies. It is within this context that the Broadcasting Act 
1980 must be viewed. 

Yet such a consideration of the Act is rendered problematic by 
the fact that it faHs to address itself directly to these momentous 
recent events.” The pithy comments of Lord Willis in the House 
of Lords debate on the Bill are apposite: 


“, .. we may be discussing a measure that is already being 
overtaken by events. We may be chasing a receding bus.... 
This Bill fixes the pattern of broadcasting almost until the 
end of this'century, and fixes it into its present pattern. But 
. . . technology is no respector of patterns, or of Govern- 
ments, and the truth is that we are now at the beginning. . . 
of a communication revolution which may well shatter—in 
fact I believe it will shatter—our present b ing system 
and destroy many of the assumptions on which this Bill is 
based.” 4 


Nonetheless, the Act can be said to embody the general govern- 
mental approach to broadcasting since the establishment of the 
B.B.C. The Annan Committee in 1977 defined that approach as 
follows: i 


“The Government and Parliament must have the:power to 
decide the number and nature of the broadcasting services— 


1 e.g. debates on cuts of the external radio services and the choice of lecturer for 
the lecture, 





2 British Steel Corporation v. Granada [1980] 3 W.L.R. 774. 

3 The Act does not on its face deel with the B.B.C., but as many speakers in 
Parliament pointed out, legislation dealing with one-half of the broadcasting system 
fs bound to effect the other half. 

t FLL.Deb., Vol 412, cols 588 et seg., July 24, 1980. 
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who should provide them, how they should be financed and 
what priority should be given to them. But these powers 
should give them the minimum opportunity to intervene m 
the day-to-day business of providing broadcasting services.” * 


The premise here is obviously one of the desirability of regulation. 
It asserts that broadcasting is not such a private activity that it is 
of no governmental concern. At least two justifications are con- 
ventionally offered for such a view; both of them are increasingly 
under attack. The first is that it is widely perceived that it is not 
possible to broadcast without recourse to a public asset—the air- 
waves. One form of this argument is a straight property rights one; 
as the airwaves are public, and as the Government is the repository 
of public rights, it follows that it is permissible for the Government 
to regulate the exploitation of those rights. The second is based 
more on a perception of technologies. The airwaves, it is said, are 
“limited”; only so many broadcasters can use them, and it is thus 
incumbent on a government to decide somehow the methods of 
allocation between them. The second general factor that has 
justified regulation in the past is simply the deeply held concep- 
tion that the ability to broadcast carries with it tremendous power 
to influence people’s lives, and that power, the argument goes, 
should not be entrusted to a purely private organisation. 

From these justifications flows the desire to introduce regulation, 
and it is worth attempting to schematise the kind of regulation 
that is actually utilised in the field of broadcasting; it can be 
called the “ arms-length top-down ” model. The arms-length nature 
of the regulation is apparent from the quotation from Annan. 
Governments, and government appointees, do not make opera- 
tional decisions in British broadcasting, but rather, in a style 
analogous to tbat pertaining in nationalised industries, delegate 
day-to-day management to executive staffs. But the broad policies 
within which those executive staffs are asked to operate are 
imposed from above. They are determined by government and 
framed in legislation, and then entrusted to a government appointed 
body * which acts as the custodian of the legislation and the repre- 
sentative of the public interest. In the next two sections of the 
article I consider the embodiment in the 1980 Act of arms-length 
top-down regulation in respect of two areas; the fourth television 
channel and the accountability of the independent broadcasting 
system. In the final section I provide an introduction to a larger 
issue; whether that kind of regulation is either desirable or 
practicable. 

DO ee ee 

3 Report of the Committee on the Future of Broadcasting, Comd. 6753 (1977), 


pera. 5.1. 
© Le. the Board of Governdrs of the B.B.C., and the 


Independent Broadcasting 
Authority (LB.A.) reconstituted by the Independent Broadcasting Authority Act 
1973. 


\ 
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The Fourth Television Service 


The impetus for the Broadcasting Act came very largely from the 
need to take decisions about the fourth television channel. The 
Annan Report had recommended that an Open Broadcasting 
Authority be established to run the channel much as a publishing 
house, in the sense that it would buy programmes both from 
existing contracted independent companies (hereafter I.T.C.A. 
companies’) and from small-scale independent production houses.* 
This novel proposal found little favour with the LT.CA. com- 
panies, and was not so welcomed by the Home Office or the 
Labour Government that any legislation was introduced to give 
effect to it in the last two years of that Government’s life. The 
1980 Act establishes a different system. The right to broadcast 
programmes on the fourth channel is given to the LB.A. which is 
to exercise that right through a subsidiary. It intended that the 
channel will be self-financing as soon as possible. By section 5 
LT.C.A. companies will be able to sell advertising time on the 
channel within their regions. The .LB.A. will then levy contribu- 
tions from the revenue accruing to the companies in such a way 
that the financial support for the channel should be guaranteed.” 

Despite efforts in Committee to spell out the relationship, there 
is little in the Act that specifies the position that the subsidiary 
holds in relation to the Authority. By section 4 (2) the LB.A. 
shall arrange for certain activities in relation to the channel to be 
performed by the subsidiary, namely; 

(a) obtaining and assembling the necessary material and; : 

(b) such of the other activities involved in providing ... pro- 

grammes as appear to the Authority to be appropriate. 

The LB.A. thus has substantial discretion in determining the 
freedom of action of the subsidiary, and some sense of the way 
in which that discretion may come to be exercised was indicated 
by a paper of the Authority shortly before the introduction of th 
Bill?’ ` 

“The company would have a considerable degree of inde- 
pendence,” suggested the I.B.A., “but it would be subject to 
the ultimate control of the Authority. The Authority would, 
it is envisaged, exercise its control through 

— appointing, after consultation, the non-executive mem- 


bers of the board; 
— approving the appointment of the executive members; 
— approving the fourth channel programme schedules; 
— ensuring that tbe planning and scheduling of fọurth 
channel programmes and I.T.V. 1 programmes are 


co-ordinated; 
— establishing the annual budget.” 


T The initials stand for the Independent Televidon Companies Association. 
® Annan Report, Chap. 15. 

® Broadcasting Act 1980, s. 5 and 6. 

10 Independent Broadcasting, No. 22, January 1980, p. 13. 
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There is the potential here for remarkably tight control by the 
Authority of the actions of the subsidiary, which, when coupled 
with the duty on the subsidiary to comply with the general statu- 
tory duties placed on the authority,! could reasonably be said to 
lock the subsidiary in to the existing regulatory model. On the 
other hand, specific statutory duties in relation to programmes on 
the fourth channel indicate that within that model, the subsidiary 
is to be encouraged to be adventurous. The relevant sections are 
3 (1) and 4 (3). 


“3.—(1) As regards the programmes... broadcast on the 
Fourth Channel it shall be the duty of the Authority— 
(a) to ensure that the programmes contain a suitable pro- 
rtion of matter calculated to appeal to tastes and 
interests not generally catered for by ITV; 


(c) ‘to encourage innovation and experiment in the form 
and content of programmes 
' and generally to give the Fourth Channel a distinctive 
character of its own. 

4.—(3) As regards the selection of programmes . for 
broadcasting on the Fourth Channel it shall be the duty of 
the Authority— 

(a) to have regard, in particular, to their duties under 

section 3 (1); and 

(b) to secure that, ...a substantial proportion of the 

programmes broadcast on the Fourth Channel are 
supplied other than by persons of either of the following 
descriptions, namely a TV programme contractor and 
a body corporate under the control of a TY programme 
contractor.” 


‘Running together the key parts of these duties, the authority is 
thus required to encourage the making of programmes by: “‘ inde- 
pendent ” programmé makers, and to encourage innovation and 
experiment m the form and content of programmes.*? These are 
statutory duties of the Authority, and thus, will, one expects, be 
taken seriously by the subsidiary. They were, nonetheless, greeted 
with less than wholesale approbation by many who had been in 
the forefront of debates on the nature of television over the past 
10 years. In essence, the argument made was that the arrange- 
ments proposed did little to break the “ duopolistic straightjacket,” 
whereby two bureaucracies, however well intentioned and public 
spirited, have a substantial influence on “ the medium that happens 
to dominate the eyes and ears of the public.” 1? Within the debates 
on the Bill this suspicion crystallised first around the absence of a 


_ _ 11 In so far as they are not modified in the 1980 Act in respect of operations on 
the fourth channel; see e.g. s. 2 (3). 
14 It will be noted that there is no necessity for innovative and experimental 
programmes to be provided by non-1L.T.C.A, 
13 From Mr. Anthony Smith’s evidence to the Annan Committee; seo Appendix 
II to Smith, The Shadow in the Cave (1978). 
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separate statutorily established personality for the subsidiary,* and 
secondly, around the lack of financial teeth to the new statutory 
duties. Accordingly, a suggestion was made for the establishment of 
an Independent Programme Foundation “ that would have had hy- 
pothecated to it a certain amount of the revenues accruing to the 
Authority from the fourth channel, and would be able to give 
grants ‘and other assistance to independents wishing to make inno- 
vative and experimental: programmes.** Such a proposal was, 
perhaps, bound to fail, principally, one suspects because it would, 
by allocating a certain sum of money to those outside the estab- 
lished broadcasting system, weaken the ability to regulate the 
televised product. This does not imply that the subsidiary regards 
its statutory duties with anything other than wholehearted com- 
mitment; indeed, it has already announced impressive mechanisms 
for ensuring that they are carried out.’ But the failure of the 
foundation proposal is still of interest for the light it throws on 
the tenacity of the existing regulatory model. A foundation with 
its own statutory authority and its own source of income, and 
existing very largely for the benefit of independent producers, 
would have had both the ability to distance itself from the authority 
and could have legitimately acted as a spokesman for those out- 
side the established broadcasting bureaucracies. This may or may 
not have produced more exciting or better television than will be 
derived from the activities of the subsidiary; what is indisputable 
is that such a divergence from both the arms-length and top-down 
characteristics of the existing model could not be countenanced. 
The irony is that technological advance is already stretching the 
regulatory arm to breaking point, but to the benefit (as a general 
rule) of those with the financial resources to take advantage of 
the technology. Those who would have had to rely on the founda- 
tion, on the other hand, find themselves locked into the existing 
arms-length mode, and are supplicants to rather than proprietors 
of the regulatory authority. At the extreme, it could be argued 
that there are important consequences here for the accessibility 
of the medium to minor#ty and unpopular views. 





14 See, e.g. House of Commons Amendments 110 and 111 to the BM, in the 
mame of Mr. Whitehead M.P., which attempted to stipulate in some detall the 
composttion and role of both a fourth channel company and the programme con- 
troller of that company. 

1E See, e.g. tho debate in H.C.Deb., Standing Committee E, cols, 652-659, Apri 
24, 1980, for one of the many occasions in both Houses when the principle of the 
foundation was discussed. As Mr. Whitehead Indicates at col. 654, the idea for ea 
foundation is one thet has been canvassed widely among those wishing to challenge 
the dvopoly. 

18 Tho precise percentage of the channel's income that would have been hypothe- 
cated to the foundation varied during the legislative history of the BiH. The median 
range, however, was 10 per cent—25 per cent. of all fourth channel income, phus 
any fees and donations that might have accrued to the foundation. 

17 It has established ea fund of £250,000 earmarked for mdependents and ts 
structuring tts staff of commissioning editors so as to encourage them; ste Teleron 
Today, April 1981. 
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. The Accountability of the Independent Broadcasting System 


As long as the structure of broadcasting is premised upon its 
public quality and thus regulability, it is legitimate to press for 
accountability of the regulators. In this respect, as in others, the 
LB.A. has not been above criticism. In 1976 Lewis claimed that: 


“The LB.A. does not operate within a framework of legal 
control consonant with its powers of patronage and consonant 
with either the control customarily exercised by Western 
governments when dispensing valuable community prizes or 
with that exercised over some other public bodies in Britain.” ** 


To the extent that the Broadcasting Act provided an opportunity 
to improve arrangements for accountability it was not one that the 
Government felt able to avail itself of. : 

The Act extends the LB.A.’s life until 1996 '* with the possibility 
of extension by the Secretary of State until 2001." The fact that 
the LB.A. has a time limit put on its activities is not without 
interest from the standpoint of its accountability; # suggests some- 
thing like American “sunset laws,” whereby agencies are given 
only a limited lifespan such that they have to be subject to periodic 
legislative review as to their effectiveness. On the other hand, the 
LB.A. now has a likely span of 20 years, which would seem rather 
long for a really searching monitoring of its activities. In any case, 
the legislative process in Britain is of such a kind that any terminal 
review of the authority is likely to be on terms stipulated by the 
government of the day.”* 

On the crucial issue of the renewal of broadcasting franchises 
the Act makes some improvements to the scheme established by 
the Independent Broadcasting Authority Act 1973.% The Authority 
is now under a duty 

“to take such steps as appear to them to be appropri 
(including if they think fit the holding of public meetings 
(a) to ascertain the opinions of the public ... about the 
service proposed to be provided there... 
(b) to encourage the making of comments and suggestions 
about that service by members of the public . . 
and shall take into account those opinions and...comments 


and suggestions... .” 7° 


At the same time the Act provides that there shall in the future 
be a “break-point” in the succession of short term contracts 


DO Immm ee 
18 Lewis, “ I.B.A.' Programme Contract Awards ” [1976] P.L. 317, 338-339. 

This pioneering and excellent article remains virtually the only serious attempt in 

Britain to subject independent broadcasting to the scrutiny of a public lawyer. 

19 Broadcasting Act 1980, s. 1 (1). : 

20 Ibid s 1 (2). 

31 This is, of course, written in the Hght of practice In 1981. It is possible that 
the development of the Select Committee system might lead one to modify this 
pessimistic view. 

223 In so far as a “scheme” b the right word; see Independent Broadcasting 
Authority Act 1973, s. 12. 

23 Broadcasting Act 1980, s. 33 (1B). 
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(known as rolling contracts) that the authority has habitually used 
for some of its franchise operations.* 

These provisions are welcome, but it can hardly be said that 
they go very far—indeed, the provision on public participation in 
the franchising exercise does little more than statutorily approve 
the LB.A.’s existing practice. Efforts to make the holding of public 
meetings mandatory rather than directory,** and to provide a 
procedural code that would have bolstered the rights of partici- 
pants, failed in committee.** And the Act says nothing about the 
procedure to be adopted as between the I.B.A. and programme 
applicants, nor puts any obligation on the Authority to specify the 
reasons for its decisions. Compared with the detailed procedural 
regimes of the Canadian Radio-Television and Telecommunications 
Commission or the American Federal Communications Commission 
the procedural constraints on the Authority are scant indeed.?’ 
Additionally, many of the statutory duties placed on the Authority 
(especially the crucial ones in relation to the character of the 
fourth channel) are drafted in such an open ended way as to 
render them in all likelihood immune from public law review. 
Nor is it easy to see how the promises and plans of the franchise 
holders can be legally challenged, The franchisees are parties to 
a contract with the LB.A, and by the application of normal 
doctrines of privity it is unlikely in the extreme that any interested 
third party would succeed in holding one of the parties to that 
contract to strict performance of its terms. (It is, in any case, 
unlikely that the promises of the contractor as to programming 
policy would be incorporated mto the contract.) By any standard, 
both the I.B.A. and the LT.C.A. companies inhabit a regime 
remarkably devoid of legal control. 

This failure to provide for checks to the LB.A.’s decisions or 
the companies’ performance makes it all the more surprising that 
the one novel institutional constraint introduced by the Act should 
be the Broadcasting Complaints Commission," which will have 
jurisdiction over complaints of unjust and unfair treatment and 
unwarranted infringements of privacy.” There are some well- 
known—or at least well-aired **—objections to the Commission. 
First, it possibly will provide, against the recommendation of the 





34 Ibid. sa. 33 (1) and (1D). 

32 This was constant theme of the opposition to the Bill; we, e.t. H.L.Deb., 
Vol. 413, cols. 1386 et seq., October 15, 1980, per Lord 

26 Ibid. 

17 Seo Lewis, op. cit. for e discussion of these matters. Note also the Annan 
Report, paras. 6.39-6.41. Public Participation in the Administrative Process, Law 
Reform Commission of Canada (1979), provides some interesting comperative data 
based on the work of the C.R.T.C 

28 Broadcasting Act 1980, Pt. IV. 

39 Ibid. ss. 17 and 18. 

30 See, e.g. the speech of Lord Goodman, H.L.Deb., Vol. 413, cols. 1310 et sq., 
October 15, 1980. 
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Annan Report,” for a tribunal of taste. Secondly, it gives rights 
to the dead.** More pertinently, the Commission is established 
in an area that is already provided for by the laws of defamation. 
There is thus now a double protection for individual complainants 
at the same time as the position of those wishing to review the 
policy of either the regulators or the contractors have been given 
little encouragement. At the least, this is a puzzling set of priorities. 

Of course, any further accountability devices in broadcasting 
will always be subject to two objections. On the one hand it will 
be said that they are expensive. Quite apart from the legitimacy 
of evaluating questions of accountability against cost (especially 
when one is moving from such a low “accountability base”) it 
must be remembered that the costs of the LB.A. are borne by 
the broadcasting companies through the levy—and the broadcast- 
ing companies are very rich. There is no need to pray in aid the 
celebrated dictum that independent television has been a licence 
to print money*?: a more sober evaluation was offered by 
Hindley; “It is unlikely in the extreme that the bulk of [the 
companies] funds wil find more profitable uses than TV produc- 
tion.” * A second argument against further accountability in the 
system returns to the nature of the regulation involved; the LB.A. 
it is said, is the repository of the public interest, and must be 
allowed to make up #s mind on the extent to which the LT.C.A. 
companies’ activities and its own operations are subjected to public 
scrutiny. Top-down regulation thus produces its own forms of 
accountability; a publicly appointed body, responsible ultimately 
to Parliament must be trusted. Yet it can hardly be claimed that 
the extent of that accountability has satisfied those who wish to 
influence broadcasting policy, or that the meaning assigned by the 
LB.A. to its perception of the public interest has been very clear. 
If there is any force to these objections, the focus of them, it is 
suggested, should be not the LB.A. itself, so much as the particular 
mode of regulation that it operates within. f 


The Future of Regulation l 

It is now standard to assert that the technology of broadcasting 
is undergoing breathtaking changes. Videodiscs and cassettes, fibre 
optic ‘cable leading to an expansion of pay TV, direct broad- 
casting by satellite and broad-band low power systems will, at some 
time m the next 20 years, change the nature of the product 
received in many homes. The argument of the “ limited airwaves 
is being exposed as a sham; the airwaves are not as limited as they 

once were, and in any case, many consumers of “broadcast ” ' 
COO cE 


21 Compare the effect of Broadcasting Act 1980, m. 18 (2) and 19 (2) with the 
Broadcasting 


spirit of the Annan Report, para. 6.16. 33 Act 1980, s. 19 (3) and 19 (6). 
43 Conventionally attributed to the first Lord Thomson of Fleet. 
34 Hindley, “ The Profits of Advertising-Financed Television ” Appendix G to 


Annan Report, Coind. 6753-1 (1977), p. 76, para. 14. 
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product will shortly not rely on the airwaves at all. Within these 
rapidly changing conditions, it is tempting to regard the right to 
broadcast as analogous to the right to publish, and if the right to 
publish is not to be regulated because of the danger of censorship, 
then neither, goes the argument, should the right to broadcast. 
The regulatory line, it is said, cannot be held. 

In the context of broadcasting as we know it, this argument 
would lead to the straightforward and immediate abolition of the 
LB.A., not because it has done #s job badly, but because it will 
not be able to do its job at all. “Inefficient” regulation would 
thus disappear, and in so far as the right to use airwaves was 
still regarded as a public property right, it would be auctioned 
to the highest bidder. It is the opinion of most economists that 
this would lead to an increase—and possibly a substantial one— 
in funds accruing to the Exchequer.* No television company has 
yet failed to reapply for a franchise, and there is some suspicion 
that the present system of calculating the levy is bound to lead to 
inefficiencies within the companies.** Quite apart from the impos- 
sibility of regulating the new technology and the attractions of 
increased public revenue, the deregulatory argument rests also on 
freedom of choice. Why should anyone tell me what to watch or 
listen to in the privacy of my home? ™ 

The counter arguments are predictable. The resources needed 
to exploit the new technology are available only to wealthy com- 
panies, thus it is pious to assume that 100 flowers of radical, 
adventurous hues and perfumes will suddenly bloom. The broad- 
cast media are in some sense more powerful, not to say invidious 
(and, for that matter, insidious) than the printed word, and thus 
the analogy with books and magazines will not hold. The need 
for a return on capital employed by the new technologists will 
mean that their products will only be available to those able to 
pay. Public service broadcasting will be placed under such imme- 
diate strain that it will atrophy and shortly disappear.” 

I do not wish to comment here on the value judgments made 
by those who offer the regulatory argument, though some of them 
seem to me to be perplexing. (Why, a priori, should rich people 
produce worse television than poor people? Where are the 100 
flowers that are blooming under regulation? ™). It seems to me 
more important to consider the style of regulation that will be 
both possible and desirable in the future. And here one is bound 


35 See, e g. Hindley, op. cit. p. 76, para. 17. 


37 If that sounds silly, try saying “ Why should Mr. George Howard and Lord 
Thomson of Monifleth....” 

38 The best statement of these issues Is In “ A Defence of Broadcasting Regula- 
tion,” Jonathan Coe, March 1981 (mimeo). See also Curran and Seaton, Power 
without Responsibility ‘especially Chaps. 16 and 18. 

39 Facetiously, the answer appears to be in Cardiff and Inverness, by virtue of 
“community based ” I.L.R. stations there. Lucky Cardiff and Inverness. 


692 THE MODERN LAW REVIEW [VoL 44’ 


to enter one’s own value judgments. I see no difference in terms 
of public accountability, innovation, or responsiveness to public 
opinion between regulatory bodies as presently constituted and 
companies competing for consumer loyalty in the market. At the 
moment top-down regulation can be characterised, without any 
slur on the regulators, as the apotheosis of the great-and-the-good, 
paternalistic mode of British public administration that needs far 
more justification than the anti-deregulation argument has yet 
given it. If, on the other hand, the style of regulation in the future 
was to change to one that was bottom-up, then there might be 
a case for at least attempting to hold the regulatory line. Some 
aspects of bottom-up regulation—many of which have been 
suggested before—might be as follows: 

(a) A statutory commitment to industrial democracy in all 
broadcasting companies. 

(b) The conversion of paying consumers of pay TV and similar 
systems into equity shareholders in the companies providing 
those services. 

(c) Strict anti-monopolisation provisions to prevent massive 
companies dominating the market. 

(d) A publicly administered scheme of loans and grants to start 
up broadcasting systems (possibly initially low-power ones) 
to be run by those who do not have easy access to financial 
markets. 

(e) A requirement on all broadcasting companies to hold fre- 
quent public meetings at which their policies could be 
scrutinised and to have independent consumer directors on 
their boards. 

(f) A requirement on all broadcasting companies to grant a 
right of reply and facilities for access to its technology. 

(g) As recommended by Annan,“ the establishment of a Public 
Inquiry Board for Broadcasting, to encourage an openness 
of policy formulation but without executive powers of its 
own. 

There are no doubt many other arrangements that could be 
canvassed, and it is to be hoped that they soon are. For unless 
there is a debate—and quickly—on the future form of regulation 
of broadcasting, then the broadcasting system will have changed 
so much that debate on it will be worthless. Lewis has said that 
“Tt is unthinkable that the broadcasting media should not operate 
within a framework of checks and balances.” “+ The pressure to 
think the unthinkable may soon become irresistible. 

Mre ELuorTT * 


ooo a mmama 
40 Annan Report, op. cit. 6.60-6.37. 41 See Lewis, op. cit. p. 340. 
Janchard 


not necessarily theirs. 
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ARMED Forces Acr 1981 


Tas Act follows the pattern of the earlier Armed Forces Acts 
which, since 1955, have been passed every five years to renew and 
to make changes in the governing Acts, the Army Act 1955, Air 
Force Act 1955 and, more recently, the Naval Discipline Act 
1957. 

This procedure was compared by the Minister,’ during the first 
reading of the Bill, to a naval refit. “ Once every five years,” he 
explained, “‘ we take the Army Act 1955, the Air Force Act 1955 
and the Naval Discipline Act 1957 out of the legislative waters 
and let the experts swarm all over them, tapping here and prod- 
ding there, to consider whether any provisions need amendment, 
strengthening or scrapping.” Most of the tapping and prodding 
occurred in the Select Committee* on the Bill and its report 
contains much information about the working of the military legal 
system over which the experts swarmed widely. It is proposed to 
discuss some of the material contained in this report along with the 
Act itself. 


Renewal of the Acts 


Section 1 of the Act renews the 1955 Acts and the Naval Disci- 
pline Act 1957 for a further year and provides that they may be 
continued thereafter until 1986 if an annual Order in Council is 
laid in draft for the approval of both Houses of Parliament. The 
obligation to consider annually the continuance of the Army can 
be traced back to the Bill of Rights 1688 which prohibited the 
raising or keeping within the kingdom of a standing army in 
time of peace unless it be with the consent of Parliament. The 
Royal Navy was never subject to such a procedure since it was 
never considered by Parliament to be a threat to liberty. In 1920 
the R.A.F." was put on the same basis as the Army, requiring 
annual continuation. In 1971 the three Acts became renewable by 
the same process, 

There has been recent debate on the legality of the Army and 
in particular whether since 1955 the Army is maintained with the 
consent of Parliament in line with the direction in the Bill of 
Rights 1688.4 The argument runs along the following lines. Since 
1689 Parliament has annually passed Acts relating to the Army, 
reciting in a preamble the terms of the Bill of Rights.” The Army 
Act 1955 was a clear departure from this procedure and that Act 


1 H.C.Deb., Vol. 998, col. 791. ` 

ae PA a Raport ee SAM -Armed eee ee ee ery 
253. 

3 Seo Manual of Air Force Law (1972), pp. 7-8. 

4 “ British Army: 25 Years of Ilegality” (1981) 4 State Resarch 149-158. Cf. 

Professor Col. Draper, The Times, June 17, 1981 (letter). 

5 For tho terms of the first Mutiny Act 1689, seo Walton, History of the British 

Standing Army 1600-1700, p. 539. i 


, 
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(requiring quinquennial review by Act of Parliament) dealt only 
with the discipline of the Army and did not direct itself to the 
raising of a standing army or to its size and, therefore, it was in 
conflict with the Bill of Rights. Moreover, it is argued, the 1688 
provision, “ requires the positive consent of Parliament through an 
Act and not its passive and unrecorded consent.” * 

Even if‘it be assumed that the Bill of Rights 1688 has more 
. than a minimal’ value today it is hard to accept that the Army 
exists without the consent of Parliament. By section 2 of the 
Army Act 1881 (the predecessor to the 1955 Act) an annual Act 
was required to keep it in force and each annual Act recited in 
its preamble the terms of the Bill of Rights.* But there was no 

legal requirement in the Bill of Rights itself to show Parliament’s 
- consent by an annual Act, although there had been a practice * of 
doing so and once section 2 of the 1881 Act was repealed by the 
Army Act 1955, no longer was there any legal requirement to pass 
an annual Act. The procedure outlined in section 1 of the 1981 
Act (the Jdyimg in draft of an Order in Council annually for the 
affirmative resolution of both Houses**) annual Appropriation 
Acts and the Statement on the Defence Estimates, clearly show the 
annual consent of Parliament.** 


Assimilation of Service and Civilian Law 


Quinquennial review of the Service Acts permits an assimilation, 
so far as is possible, between the civilian and the military legal 
systems. Some of the provisions of the Act follow changes already 
made in civilian law, whilst other presage further developments in 

Section 2 permits a court-martial to sentence a serviceman” 





© (1981) 4 State Research 149, 154. 

7 Jaconelif, Enocting a Bill of Rights, p. 16. The Bill of Rights 1688 was, how- 
ever, relied upon by Lord Denning in Congreve v. The Home Office [1976] 1 AN 
ER. 697, 710. 
~ 8 For an example seo the Army (Annual) Act 1913. These annual Acts, in so far 
as any provisions remained extant, were repealed by Revision of the Army and 


* Seo Wade and Phillips, Constitutional and Administrative Law (9th ad), 
p. 380; Dicey, Law of the Constitution (10th ed.), p. 295, note 1. 

10 Admittedly the scope of debate on this Order is very narrow. The Speaker 
explained tts limits by saying, “it will be in order to argue that one or more of 
, these Acts #hould or should not be continued because of what is in them.” 
H.C.Deb., VoL 969, col. 663. A proposal was made to the Select Committee (1976) 
H.C. 429 to abolish the Annual Continuation Orders. This was rejected in the 
Report of the Seldct Committee, p. 


Parilament. 

18 Which term includes members of the women’s services. This section gives the 
seme powers to a court-martial as s. 8 of the Armed Forces Act 1976 gave to a 
standing civilian court or a court-martial in respect of a civilian. 
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under the age of 21 to a Borstal institution or to a detention 
centre for a determinate period of up to two years. This is in 
marked contrast to the powers of a civilian court which can only 
pass an indeterminate sentence but # is indicative of possible 
reform, outlined in the Government’s White Paper, Young Offen- 
ders. The view expressed there is that, “sentencing should 
be determinate so that the courts can mark the seriousness of the 
offence by the length of sentence they impose.” 14 

The Civil Evidence Act 1968 permits, subject to rules of court 
(which generally involve the giving of notice), the admissibility of 
documents produced by a computer (s. 5). The Criminal Law 
Revision Committee in 19721* recommended that in a criminal 
trial similar provisions should apply but “ the report has never been 
implemented and the difficulties foreseen by the Committee are 
now coming to pass.” ** Section 9 now incorporates much of 
sections 5, 6 and 10 of the 1968 Act into the Service Acts and 
permits the reception of statements by computer in any pro- 
ceedings under those Acts. Computer documents may, therefore, 
be admissible m a court-martial trying a criminal offence in 
circumstances where they would not be admissible in a civilian 
court.” The Select Committee was told that this alteration in 
the admissibility of documents was due to the increase by the 
armed forces in the use of computer records which had caused 
difficulty “in getting admissible evidence of amounts paid to 
soldiers and so forth.” '* Previously, section 198 permitted the 
admissibility of a document providing it was signed by a Com- 
manding Officer or any person whose duty it was to make the 
record but with a computer record such conditions could not be 
fulfilled. It is hard to resist the conclusion that this development 
will find similar expression in other criminal trials m due course. 

The background to sections 13 and 14 incidentally raised the 
issue of the legality of a military command. By section 13 the 
Commanding Officer, on the recommendation of two registered 
medical practitioners, may order the detention for a limited period 
of a person subject to service law 1° (for example the wife of a 
soldier) in a service hospital abroad by reason of her mental 
incapacity. Section 14 gives a Commanding Officer a power, while 
abroad, to order the removal of a child of a subordinate and his 
detention in a place of safety, again for a limited period. Neither 
section provides for an appeal although a serviceman could make 


13 Cmnd. 8045 (1980). 

14 Ibid. p. 4. 

1s Cond. 4991, para. 259. 

1¢ J. C. Smith, “ The Admissibility of Statements by Computer” [1981] Crim. 
L.R 387. 

17 s, 99 of the 1955 Acts will have to be read subject to s. 9. 

18 H.C. 253, para. 146. See also Smith, op. cit. 

19 For persons subject to Service law see, for example, 1 209 of and Sched. 5 to 
Army Act 1955. 
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a complaint, to a superior officer under section 181 of the 1955 
_ Acts.” The duties’? of a Commanding Officer extend to “the 
command ... health, morale and general efficiency of the troops 
under his command ” and before the Act there was disagreement 
between Judges Advocate-General whether a command to place 
a subordinate’s wife or child “in a hospital would be a lawful 
command within section 34 of the 1955 Acts. The former Judge 
Advocate-General thought that such an order would be lawful. 
He went on to say, when dealing with a question relating to the 
placing of a child in a hospital, “I would have thought that it 
was within the scope of the Commanding Officer’s authority in the 
field of his responsibility for the safety and welfare not only of his 
troops but of their dependants.” ** On the same issue the present 
Judge Advocate-General took a contrary position when he said, 
“the order ‘issued’ by a Commanding Officer to a soldier, or still 
more an order issued to his wife, to let their child be taken from 
their care is strictly speaking not a lawful one.” The power to 
remove and detain a child is now expressly given but there is no 
power in section 14, unlike section 13, to remove a child to the 
United Kingdom in order to invoke the Children and Young 
Persons Act 1969. Any order by a Commanding Officer to a 
subordinate to send his child back to the United Kingdom would 
appear, therefore, to give rise to the same legal difficulty discussed 
above. The child could be removed to the United Kingdom 
administratively, with his parents but this may be considered as 
less than satisfactory where his long-term care is seen to be within 
the United Kingdom.™*. 


The Death Penalty 


The continued retention of the death penalty for certain mil#ary 
offences has attracted the concern of Parliament over the cen- 
turies ™® and successive select committees on the Armed Forces 
Bills. In 1976 the select committee requested the Ministry of 
Defence to review the need for the retention of the death penalty. 
In section 17 the death penalty is abolished for civilians convicted 
under section 93 of the Naval Disciplme Act 1957 with spying 
for the enemy in ships or vessels or naval establishments. This 
leaves five offences which may attract this penalty. They are (a) 


Surv nn mmm 

20 Statistics are given in H.C. 253, p. 107. A serviceman may not complain to 
the Ombudsman, Parliamentary Commissioner Act 1967, Sched. 3, paras. 6, 10. 
For a comparativo study of complaints procedures in the armed forces sec Les 
Droits de "Homme Dans Les Forces Armees, Recueils de la Société Internationale 
de Droit Penal Militaire et de Droit de la Guerre (1976), VoL 1, pp. 301 et seg. 

91 Queen’s Regulations for the Army (1975), para. 3.001. 

22 Select Committee on the Armed Forces BI, 1975-76, H.C. 429, pera. 431. 

33 H.C. 253, para. 28. Seo generally, Sir David Hughes-Morgan, “ Disobedience 
to a Lawful Miltary Command ” (1977) 122 R.U.S1IJ.O. 9. 

24 The Select Committee (1981) was concerned about this issue, p. wil. 

as See Marcham, A Constitutional History of Modern England, 1485 to the 
Present, p. 197. 
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serious misconduct in action, (b) assisting the enemy by communi- 
cating with him, efc. (c) obstructing operations or giving false 
signals, (d) mutiny or incitement to mutiny, and (e) failure to 
suppress a mutiny. Where the force is on active service (engaged 
in operations against the enemy **) a civilian subject to service 
law would be liable to the same penalty for the offences that he 
could commit, ((b) and (c) above). 

However, all the offences listed above, with the exception of (d) 
must be committed with “intent to assist the enemy,” a phrase 
that was construed generously in R. v. Steane. The term, 
“enemy” is defined in section 225 of the 1955 Acts as including 
“all persons engaged in armed operations against any of Her 
Majesty’s forces ... and also includes all armed mutineers, armed 
rebels, armed rioters and pirates.” ?* The breadth of this term 
would appear to make the death penalty in the circumstances 
currently operating in Northern Ireland a theoretical possibility 2° 
not only in relation to a soldier, who, if convicted by a court- 
martial of such an offence, could not appeal on grounds of 
sentence alone *° to a civHian court, but also to a civilian. 

The death penalty is common to all armies in the NATO alliance 
except that of the Federal Republic of Germany and of Portugal.” 
Its retention was favoured by the Ministry of Defence on this 
ground but also for the reason that for the offences described 
above, it provides the only possible deterrent, “given that a 
potential offender on the battlefield, who may be killed at any 
time as a result of obeying orders, is unlikely to be deterred from 
assisting the enemy by the possibility of no more than imprison- 
ment.” 3 

During the third reading of the Bill in the Commons a new 
clause was proposed which would have abolished the death penalty 
for all offences under the Service Discipline Acts on the ground 
that it was otiose not having been invoked for a military offence 
for over 30 years but the proposed clause was not carried.?? 


Homosexuality 
By section 1 (5) of the Sexual Offences Act 1967 the abolition of 
certain types of homosexual conduct as criminal was expressly 
stated not to apply to the Service Acts. A soldier, whether male or 
female, therefore, could be charged under section 66 of the Army 
Act with “ disgraceful conduct of an indecent kind” which con- 


36 s, 224 of the Army Act 1955. 

a7 [1947] K.B. 997. See also R. v. Ahlers [1915] 1 K.B. 616 and cf. Smith and 
Hogan, Criminal Law (4th ed.), p. 48. 

28 Italics supplied. 

29 Select Committee (1981) H.C. 253, para. 220. 

30 Court-martial (Appeals) Act 1968, see s. 8 (1). 

31 Select Committee (1981) H.C. 253, p. 61. 

33 Ibid. p. 60. See also W. Moore, The Thin Yellow Line. 

33 H.C.Deb. Vol. 5, poe 245-249. 
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duct would not be an offence m civilian law. The statistics show 
that in 1980, 31 soldiers and 27 sailors were convicted of homo- 
sexual offences by court-martial“ Additionally, others have been 
dismissed the Service on terms that their services were no longer 
required. One former soldier is reported as wishing to bring section 
66 for the consideration of the European Commission on Human 
Rights.” , , 3 
The Ministry of Defence view is that no relaxation should be 
mado in relation to homosexual offences since servicemen 
“ are often required to serve in conditions where, both on and 
off duty, they are unavoidably living in closed communities, 
sometimes under stress and without contacts with the opposite 
sex. Such conditions and the need for absolute trust and 
confidence both within and between all ranks require that the 
pease disruptive influence of homosexual practices should 
e exclu 


Further, a member of the armed forces might, through his homo- 
‘sexual conduct, be a potential blackmail subject.” 

The Campaign for Homosexual Equality submitted a memoran- 
dum to the Select Committee *’ and set out its views concerning 
the continued use of disciplinary proceedings for homosexual 
conduct. Broadly, these were that most homosexual acts in the 
armed forces were consensual, general threats to discipline could 
be met by recasting the offence so that conduct must be prejudicial 
to good order and discipline and that a soldier is only open to 
blackmail because # is an offence. 

There was an unsuccessful attempt during the third reading of 
the Bill ™ to bring Service law in this matter in line with civilian 
Jaw and to repeal section 1 (5) of the 1967 Act. The Minister, in 
referring to the difficulties of drafting the proposed new clause 
and no doubt with a thought towards the problems that would 
be thrown up in relation to the legality of a military order stated, 
“I am sure we would all have been appalled if, through, some 

„error in drafting, we had made homosexuality compulsory in the 
Forces.” 

- Whilst no doubt there have in the past been fine soldiers who 
have also been homosexuals,” it is likely that the European, Con- 





1. 
sentence at the Military Correction Training Centre, ibid. p. 112. 
35 Sunday Times, April 12, 1981. Four soldiers are currently awaiting court- 
martial for alleged homosexual conduct, The Times, August 6, 1981. 
36 Select Committees (1981) H.C, p. 86. 
37 Ibid. p. 84. 
38 H.C.Deb., VoL 5, coL 249. 
39 Ibid. col. 251. “ Either a state raised the standard 


Men pair bons nE Aay and Classical Greece, p. 200. Sco also Oxford, Classical 


Dictionary (2nd od), p. 943, I am Indebted to my former. qolleagyg, Gy J. Bennett 
for this information. 
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vention on Human Rights will create the scenario for the battle 
over this issue. 


Standing Civilian Courts 


These courts were established by the Armed Forces Act 1967 to 
try civilians, who are subject to Service law, abroad. Section 209 
of the 1955 Acts brings within Service law, inter alia, persons 
forming part of the family of members of any of the armed forces 
and residing with them or about to reside, or departing after 
residing with them. The 1981 Act makes a number of amendments 
to the 1976 Act dealing with the trial of civilians but the Select 
Committee was concerned as to how these courts were operating 
in practice. 

The latest figures show that from 1977 these courts have heard 
a total of 285 individual cases, about two-thirds of offenders being 
juveniles and the most common sentences have been conditional 
discharges and fines, and “ the level of sentences has tended to be 
similar to that prevailing in magistrate’s courts in England.” « 
Additionally, there have been three appeals from a standing 
civilian court to a court-martial. 


Court-Martial, a Court of Law or of Discipline? 


A court-martial trying a criminal offence “* must be a court of 
law with all the legal safeguards and consequences that that entails. 
A court of discipline would appear to be an inferior body where 
legal principles are subordinated to the need to enforce discipline 
and to military necessity.4* In the United States the comments of 
Justice Douglas that, “a civilian trial ... is held in an atmosphere 
conducive to the protection of individual rights, while the military 
trial is marked by the age-old manifest destiny of retributive 
justice.... Military law has always been and continues to be pri- 
marily an instrument of discipline not justice ” “ drew considerable 
criticism from military lawyers. However, in England, the 
Pilcher Committee “* had a much more confident view as to the 
nature of a naval court-martial. The report declared that it “ did 
not lose sight of the fact that a naval court-martial is a court 
of law concerned primarily with the administration of justice and 
only incidentally with the enforcement of discipline.” 

In the Select Committee, however, the present Judge Advocate- 


4° See Rowo and Jetha (1977) 40 MLL.R. 444, 445-449, 

41 Annoal Continuation Order, H.C.Deb., VoL 969, col. 665; Statement on the 
Defence Estimates 1979, Cond. 7474, para. 412; Select Committee (1981) H.C. 
253, p. 21; ibid. para. 59. 

43 See s. 70 of the 1955 Acts. 

43 See R. v. Archer and White (1956) 1 DL.R. (2d) 305. 

44 O'Callahan Y. Parker, 345 U.S. 258 (1968). 

45 Lt H. Moyer Jr., “ Procedural Rights of the Miltary Accused: Advantages 


over a Cilan re an (1971) 51 Military Law Review 1; Everett, “ Military 
Justice in the Wake Parker v. Levy” (1975) 67 Military Law Review 1. 
46 Cand. 8094 (1950) para. 67; Seo also Oliver Committee, Cmnd. 6200. 
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General pointed out that, “one has to remember that although 
a court-martial imposes sometimes severe penalties and although 
nowadays they do try a considerable proportion of criminal 
offences, they are primarily courts of discipline.” * It is submitted, 
with respect, that this statement does not accurately reflect the 
true role of the court-martial. Whilst there are a number of areas 
of divergence ** between trial by court-martial and a civilian trial, 
there are a greater number of similarities. In particular, section 
99 of the 1955 Acts directs that the rules of evidence should be 
the same as in a Civilian trial and a person tried by court-martial 
cannot be tried in a civilian court for an offence substantially the 
same.*? Successive Select Committees on Armed Forces Bills have 
geen as one of their fundamental roles to consider whether there 
need be any divergence between civilian and military law and 
trial procedures. 

Little objection to the views of the Judge Advocate-General 
could be taken if by courts of discipline he meant to say that 
ultimately sentencing policy in the armed forces is directed to the 
rhaintenance of discipline, else *“‘ such forces are but a mob, dan- , 
gerous to all but the enemies of their country 740 Military necessity 
and the scrupulous preservation of the rights of those who serve 
in the armed forces is, of course, a difficult equation. Frequent 
review of the disciplinary powers in the Service Acts has given 
the opportunity in particular to successive Select Committees, to 
consider whether a correct balance has been struck. One such 
matter has been considered by Select Committees in 1971, 1976 
and 1981 is the continued extra powers that a naval Commanding 
Officer possesses to deal with an offence summarily, compared 
with the powers possessed by Commanding Officers under the 
1955 Acts.” In each of these years Parliament has accepted the 
argument of the Ministry of Defence that it is not practicable 
„to hold court-martials at sca and in any event the more severe 

punishments are subject to the approval of a senior officer and 
that every rating now has a right to elect trial by court-martial. 

Whether a summary disposal in the armed forces corresponds 
to the terms of the European Convention on Human Rights does 
not seem to have been discussed in successive Select Committees. 
Article 5 prohibits the deprivation of liberty unless it follows con- 
viction by a competent court and any person deprived of his 
liberty is entitled to a determination of its lawfulness by a court. 
A person committed to prison (in the Royal Navy) or to detention 
a ia en a va cee Pe AE 


47 H.C. 253, para. 302. . 
48 Notably lack of fury trial. See Select Committee (1981) H.C. 253, p. 82. Seo 


Ms of a 
Judge Advocate “is certainly not that of a judge. He has not the authority over a 
49 Sec. 133 (1) of the 1955 Acts. 


so Darling Committee Cmnd. 428 (1919) para. 108. 
41 HC. 253, pp. 24-26. 
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(in all the armed forces) following summary disposal is not sen- 
tenced by a “court” nor is there any “court” to determine 
the lawfulness of that deprivation of liberty. Stage 1 of the pro- 
gramme for a soldier sentenced to detention at the Military 
Corrective Training Centre ** involves being locked in at night 
and this, according to the decision of the European Court on 
Human Rights in Engel et al® would amount to a deprivation of 
liberty. A simple solution to this difficulty would be to implant 
an appeal to a court-martial from a summary disposal. Perhaps the 
next Armed Forces Bill will consider this course," 
PETER ROWE 


ee 


32 Ibid. pp. 109-123. 

52 Judgment of June 8, 1979, Series A, No. 22. See also A. H. Robertson, 
Human Rights in Europe (2nd ed.), p. 57. 

*< Generally see G. Bing, Les Droits ds [Homme Dans Les Forces Armees (so 
note 20), Vol. 2, p. 971-984, 
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ARBITRATORS AND AWARDS OF INTEREST : 
Tue major criticism in the Law Commission’s report on interest on 
debt and damages, published in 1978,’ concerned loopholes left by 
the Law Reform (Miscellaneous Provisions) Act 1934 for astute 
debtors. Section 3 gave wide power to include interest in a judg- 
ment in any proceedings tried in any court of record for the 
recovery of any debt or damages. But debtors could delay payment 
and avoid paying interest if, before proceedings commenced, they 
tendered payment. The Law Commission felt the 1934 Act 
remedied only partially the unfairness of the common law rule 
confirmed in London, Chatham and Dover Railway Co. v. S.E. 
Railway Co.* that interest was not payable unless a contract 80 
provided. This injustice, particularly acute in times of high interest 
rates, required legislation.* 

One major omission from the Report was detailed consideration 
of the power of arbitrators to award interest. This was ‘probably 
due to the belief that the 1934 Act applied powers to arbitrators * 
as if they were courts of record and to the fact that the Law 
Commission had been considering separately foreign money 
liabilities, many disputes about which proceed to arbitration. How- 
ever, the combination of inflation, currency fluctuation and high 
interest rates make the question of arbitrators’ powers to award 
interest “of the first importance” * and it was this which the 
Court of Appeal faced in Tehno-Impex v. Gebr. van Weelde 
Scheepvaartkantoor B.V." 

Yugoslav charterers hired ships owned by the Dutch appellants. 
Under a mistake of fact, U.S. $30,000 for demurrage was overpaid 
and reclaimed with interest. The claim was conceded and an arbi- 
trator awarded the overpaid sum plus 74 per cent. interest. The 
key issues, however, concerned the owners’ counterclaim for breach 
of contract in respect of late demurrage payments. The owners 
Ce ee aaee amamma 


1 The Law Commission, Report on Interest, Cmnd. 7229 (1978). 

2 Ibid. paras. 13, 32, 33; this was described in Tehno-Impex v. Gebr. van 
Weelde Scheepvaartkantoor B.V. [1980] 1 Lloyd's Rep. 484. 489 as an “indefen 
gible absurdity”; Lord Denning M.R. in the same case described such a debtor as 
“nothing more nor less than a cheat” [1981] 2 W.L.R 821, 831. The rule that 
interest is not recoverable where the plaintiif obtains judgment without trial, e.g. | 
tn default of appearance or defence, has been changed by the Court of Appeal in 
Gardner Steel Ltd. v. Sheffield Brothers (Profiles) Ltd. [1978] 1 WLR. 916, 
holding that a trial stmpty means a “determination” of the proceeding This com 
struction of the 1934 Act, Drake J. recently stated “seemed to accord with com- 
mercial sense”: Alex Lawrie Factors Ltd. V. Modern Injection Moulds Ltd., The 
Times, May 19, 1981. 

3 [1893] A.C. 429. 

4 Law Commission, op. cit para. 34. 

5 Ibid. para. 175, following the Court of Appeal In Chandris v. Isbrand teen. 
Moller Co. Inc. [1951] 1 K.B. 240, and in The Finix [1978],1 L 's Rep. 16. 

6 Tehno-Impex, op. cit. [1981] 7 W L.R. 821, 825, per Lota Dante MR. 

T Ibid. 
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claimed interest from the due dates of payments until payment, 
and further, as damages, interest upon that interest for the period 
from payment to the arbitration award. The counterclaim was 
concerned solely with the award of interest simpliciter, and interest 
upon interest, a phraso which “aptly describes compound 
interest.” * The crucial issues were (1) can arbitrators award 
interest under or by analogy with the 1934 Act which prohibits 
the award of interest simpliciter and compound interest *; (2) can 
arbitrators award interest at common law; or (3) exercise Admiralty 
jurisdiction? (4) If the answer to 2 or 3 is affirmative, can they 
award (i) interest simpliciter and/or (ii) compound interest? 

At first instance, Parker J. rejected,?° while in the Court of 
Appeal Lord Denning found “ very dubious”! and Watkins L.J. 
excluded without discussion,* the Law Commission’s proposition 
that the 1934 Act powers could be exercised by arbitrators. Oliver 
L.J., however, thought it “clear” since the Chandris case™ that 
arbitrators did have power to award interest by analogy to the 1934 
Act.14 

The Court of Appeal therefore questioned the basis on which 
arbitrators have awarded interest in the past. Indeed, it was because 
the 1934 Act does not permit the award of interest simpliciter that 
the arbitrator in this case felt unable to award interest. Anything 
said on this was strictly obiter; and most discussion centred on 
whether arbitrators could award interest at common law or under 
Admiralty jurisdiction. 

The common law rule is that interest may not be claimed for 
non-payment of a contract debt unless the parties have so pro- 
vided.** Similar rules apply to damages in tort.* In Tehno-Impex, 
Lord Denning M.R. argued that the common law rule was a rule 
of practice only and not binding on arbitrators’: as monetary 
conditions had alteretl radically, arbitrators should have a wide 
discretion to award interest as damages within Hadley v. Baxen- 
dale ** whenever just and equitable to do so.!* Oliver L.J. felt, 
however, that the common law rule had been so long observed 
that it was part of substantive law and bound arbitrators." Watkins 
L.J. also was not persuaded that the common Jaw had changed."! 

° Miliangos v. George Frank (Textiles) (No. 2) [1977] QB. 489, 496, per 
Bristow J. 

* 8 3 (2) (a). 

10 Op. cit. 

11 Op. cit. p. 830 confirming his view in The Finix, op. cit. but misreading the 
Law Commision Report, para. 175, which far from considering this proposition 
to be dubious, commented it as being “sound” (para. 176). 

13 Ibid. pp. 844-845. 

13 Op. at. 


14 Op. cit. p. 833. 
18 London, Chatham and Dover Co. case, op. cit; Law Commision, op. cit. 
8. 


para. ; 
1¢ Law Commission, ibid. 17 Op. cit. p. 832. 
28 (1854) 9 Exch. 341. 19 Op. ett. p. 832 


10 Ibid..pp. 837-38; he also noted the -difficulties in distinguishing rules of practice 
from substantive rules. . 31 Ibid. p. 845. 
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In contrast to the common law rule, plaintiffs in Admiralty cases 
prejudiced by the delay in meeting a claim ™* have had a right to 
interest on damages arising out of a collision at sea or, since the 
1934 Act, as a discretionary award. In 1956, the Admiralty juris- 
diction was enlarged by the Administration of Justice Act, s 1 
(1) (h) to include claims arising out of any agreement relating to 
the carriage of goods in a ship or to use or hire of a ship. An 
initial question in Tehno-Impex was whether the jurisdiction to 
award interest transferred to this enlarged jurisdiction. Lord Den- 
ning M.R. merely stated that the case was well within the new 
Admiralty jurisdiction, and that interest would have been awarded 
in the High Court.” Oliver L.J. forcefully rejected this proposition. 
The subject-matter of this case—demurtage under a charterparty— 
was quite different from that considered by the old Court of 
Admiralty; it came within the jurisdiction of another division of 
the High Court. He could not believe that the 1956 Act had, 


“by a side-wind, freed one branch of the same division of 
the same High Court from the shackles of the London, 
Chatham and Dover Railway Co. case .. . leaving the rule 
standing in all other branches and divisions, so that a plaintiff 
can produce a quite different legal result by an astute choice 
of the court in which he commences his proceedings.” ** 


This result was “so curious” he could not “accept that it did 
in fact flow simply from an enlarged definition of the Admiralty 
jurisdiction.” * 

Watkins L.J., however, allowed the appeal on this ground alone. 
He was not aware of interest ever being awarded by the Admiralty 
Court in claims involving demurrage, but saw “ nothing incongruous 
about the Admiralty Court in its modern setting retaining undiluted 
its inherent equitable jurisdiction” ** nor was he “ affronted ” 7" 
by plaintiffs choosing an advantageous jurisdiction. He found it 
“neither surprising nor wrong ” * that arbitrators could exercise 
Admiralty jurisdiction. : 

The specific ground which the arbitrator found barred an award 
of interest was that the principal sum had been paid; he was not 
being asked to make any demurrage award.** It is clear that he 
believed that his power to award interest at all was governed by 
the 1934 Act since this is the authority for rejecting awards of 
interest simpliciter and he would similarly under the 1934 Act 
have rejected an award of compound interest.** Once again, the 


23 Straker v. Hartland (1864) 2 H. & M. 570; 71 ER. 584; The Hebe (1847) 
2 W. Rob. 530; 166 ER. 855; The Airkarai Mendi [1938] P. 263, See Law 


34 Ibid, p, 842. i 
35 Ibid. 26 Ibid. p. 846. 
37 Ibid . 38 Ibid. 


39 Ibid. p. 843. 39 Ibid. 
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Court of Appeal in Tehno-Impex has left a conundrum. Watkins 
L.J. with Lord Denning M.R. and Oliver L.J. felt that “ it surely 
is inequitable nowadays anyway to behave as the charterers did.” #2 
But the former alone thought that Admiralty jurisdiction clearly 
did extend to awards of interest simpliciter. Again, however, his 
conclusion was not wholly unambiguous, for he earlier stated *? that 
in this case there was an issue other than the claim for interest-— 
the cross-claims. Lord Denning M.R., while emphasising arbitra- 
tors’ wide discretion and condemning “unscrupulous conduct” of 
tendering payment at the last moment,” concluded that arbitrators 
“will rarely allow a claim for interest simpliciter.” * This part of 
his judgment, however, is most inconsistent. In support of the view 
that a debtor should not be able to avoid paying interest by paying 
just before the notice of appointment of an arbitrator,“ he cited 
the Ozalid case.** But this invotved claims for interest and loss. 
Its importance here is that Donaldson J. conceded interest on that 
part of the principal sum already paid and interest on the unpaid 
sum and reached a different conclusion to Hewson J. m The Medina 
Princess,” a decision doubted in Tehno-Impex. However, in Ozalid, 
judgment was given in a principal sum; Donaldson J. was making 
an award on another issue in the proceedings at the same time. 

Lord Denning M.R.’s judgment therefore appears to support the 
Ozalid decision, but not the award of interest simpliciter. Oliver 
L.J. was not so churlish, and said that if he could have found a 
jurisdiction for arbitrators to award interest, he could “see no 
reason at all why an award of interest should be linked necessarily 
to an award of a principle sum in the proceedings.” ** 

Lord Denning M.R., having held that arbitrators are not bound 
by the 1934 Act, without further explanation, used this to extend 
their discretion to award compound interest. Watkins L.J. argued 
that, as an equitable jurisdiction, there were no limits to the 
Admiralty jurisdiction to award interest; therefore, the arbitrator 
had the power to do justice and apply common sense to the claims 
for interest and was not debarred by the 1934 Act.“ 

The shorthand notes show that the shipowners said that “ this is 
the decision’ which the commercial community will be looking 
for.” ‘1 But, while all three judges thought it clear that “ justice 
and commercial common sense” demand that arbitrators have a 
wide discretion to award interest, the Court of Appeal has not 





31 bid. p. 846. 32 Ibid. p. 844. 
= Ibid. p. 827. ” Ibid. p. 832F, H. 


as Ozalid Group (Export) Lid. v. African Continental Bank Ltd. [1979] 2 
Lioyd’s Rep. 231. 

37 [1962] 2 Lloyd's Rep. 17; Ke Law Commheon Report, op Cie para: 32. 

38 Op. ett. p. 842; he agreed with Brandon J. in The Aldora [1975] Q.B. 748, 
752, that the distinction between interest and damages is “ entirely artifictal and 
unreal” (at p. $42). 
« 39 Ibid. p. 832. 

49 Tbid. pp. 346, 847. 42 Transcript, p. 47. 
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only failed to provide a clear statement on the jurisdiction of 
arbitrators to award interest, but may inadvertently have actually 
reduced it. 

Lord Denning M.R. held that arbitrators have ee at 
common law, and although the other two judges disagreed, this 
raises the possibility that the House of Lords might overrule the 
London, Chatham and Dover Rallway Co. decision which has 
stood for 150 years. Lord Denning M.R. and Watkins L.J. mean- 
while rejected jurisdiction by analogy with the 1934 Act, under- 
mining the practice of arbitrators since 1950 at least. Thus, the 
decision strongly implies that arbitrators have’jurisdiction to award 
interest only in Admiralty cases, but is ambiguous on whether this 
entitles them to award interest simpliciter. On the other hand, Lord 
Denning M.R. and Watkins L.J. without giving reasons, appear to 
have expanded significantly the potential for arbitrators to award 
compound interest.“ Most commentators and courts had assumed 
that the equitable jurisdiction to do this only applied where a 
fiduciary relationship is breached. ' 

McGregor notes that “ [t]he early case law upon the recovery 
of interest is riddled with inconsistency.” “ It is respectfully sub- 
mitted that in Tehno-Impex the Court of Appeal has continued 
that trend. McGregor’s new edition notes that “ [t]he key to the 
bulk of the major developments in the Jaw of damages in the 1970s 
is to be found in the monetary instability of the decade.” * In 
Tehno-Impex the Court of Appeal has lost an opportunity to 
continue that trend (whereas in the 1970s they bad been at the 
forefront).** 

It is to be hoped that the Law Commission, in its study of foreign 
money liabilities will consider all the fundamental questions Tehno- 
Impex raises. Meanwhile prudent creditors or potential creditors 
should defeat astute debtors by providing explicitly in contracts for 
late payments and interest. 

7 ; Roce A. BOWLES 
CHRISTOPHER J. WHELAN 


42 Op. cit. p. 832 per Lord Denning M.R.; p. 847 per Watkins LJ: a 
development endorsed In Bowles and Whelan (1981), I International Review of Law 
and Economics 111. 

43 eg. Buckley LJ. in Wallerstelner v. Moir (No. 7) [1975] Q B. 373, 397-399; 
Bristow J. in Adifangos v. George Frank (Textiles) Ltd (No. 2) [1977] Q.B. 489, 
495-496; AdcGregor on Damages (14th od., 1980), para. 476. y 

44 McGregor, ibid. para. 447. 

45 Ibid. preface, p. viiL 

48 eg. Jugolavenka Oceanska Plovidka v. Castle Investment Co. Inc. [1974] 
Q.B. 292, referred to tn Tehno-Impex, op. cit. ip. 831. For a critique of “ Judicial 
Responses to Exchange Rate Instability ” see Bowles and Whelan, in Burrows and 
Veljanovski, The Economic Approach to Law (1981). 
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SECRECY OF CORRESPONDENCE BETWEEN LEGAL ADVISER 
AND PRISONER 


Tae Court of Appeal’s refusal in Guilfoyle v. Home Office’ to 
recognise a prisoner, who had lodged an application with the Euro- 
pean Commission of Human Rights under Article 25 of the 
European Convention of Human Rights,” as “a party to legal pro- 
ceedings ” within rule 37A (1)* of the Prison Rules 1964, which 
determines the immunity from scrutiny and interference of a 
prisoner’s correspondence with his legal adviser, is significant. 
The plaintiff complained that while on remand in Winson Green 
Prison in Birmingham, following the Birmingham pub bombings in 
1974, he and other remand prisoners had been assaulted by prison 
officers. “It looks as if they did get a little bit of rough handling 
by someone or other. They were bruised and received black eyes: 
but nothing more,” * Lord Denning said. The plaintiff was subse- 
quently sentenced to terms of 12 and 15 years imprisonment. 
The prison officers were tried after internal and Home Office 
inquiries. The plaintiff, in order to pursue a complaint to the 
European Commission of Human Rights, sought an interview with 
his solicitor. The solicitor’s reply was stopped. Subsequently, the 
solicitor lodged an application with the European Commission on 
behalf of Guilfoyle alleging that this violated Articles 6 (1) and 8 
guaranteeing the right to a fair trial and respect for correspon- 
dence. No decision on admissibility had been taken by the Com- 
mission at the time of the plaintiff's appeal to the Court of Appeal. 
The plaintiff sought a declaration that as a prisoner who had 
lodged an application with the Commission, he was “a party to 
legal proceedings” within rule 37A (1). He claimed the right to 
correspond secretly with his solicitor, whereas the Prison Governor 
asserted the right to examine, but not stop,’ the correspondence in 
accordance with rule 33 (3)* and the European Agreement relating 
to Persons participating in Proceedings of the European Com- 
mission and Court of Human Rights 1969," Art. 3 (2)." The plain- 


1 (1981] 2 W.L.R. 223. Leave to appeal was refused’ by the House of Lords 

2 Convention for the Protection of Human Rights and Fundamental Freedoms, 
Cond 6969, 

3 “ A prisoner who is a party to any legal proceedings may correspond with his 
legal adviser in connection with the proceedings and unless the governor has 
reason to suppose that any such correspondence contains matter not relating to 
the proceedings It shall not be read or stopped under r. 33 (3) of these Rules.” 

4 [1981] 2 W.L.R. 2233, 225. 

5 Lord Denning stated that the Home Secretary in a Parliamentary answer had 
referred to the practice of examining but not stopping a prisoner's correspondence 
relating to a petition to the European Court of Human Rights; see p 228. 

¢ “ Excopt as provided by these Rules, every Istter or communication to or from 
a prisoner may be read or examined by the governor or an officer deputed by 
hin, and the governor may, at his discretion, stop any letter of communication on 
the ground that fts contents are objectionable or that it is of inordinate length.” 

T Cond. 4699 (ratified by the U.K. Government on Fobruary 24, 1971). 

' “2 As regards persons under detention, the exercise of this right shall in 
particilar imply that: (a) tf thelr correspondence ls examined by the competent 


, 
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tifs summons was dismissed at first instance and by the Court of 
Appeal 

Rule 37A (1) is more generous than Article 3 (2) of the Agree- 
ment which permits correspondence to be examined but not 
stopped. The issue thérefore was whether the plaintiff, as soon as 
his application to the European Commission was lodged, was within 
rule 37A (1). The two leading judgments adopt different reasoning 
on the questions of what constituted “legal proceedings ” and 
whether the plaintiff was “a party.” For Lord Denning “the 
solution is to be found in the distinction between courts of judi 
cature, that is, courts of law which exercise judicial functions, and 
arbitrations, tribunals and other bodies which exercise advisory, 
administrative or quasi-judicial functions” * and for this distinction 
he cited Lord Scarman in Attorney-General v. British Broadcasting 
Corporation ™ and Lord Diplock in In re Racal Communications 
Lid.“ Applied to the European Convention, this meant that the 
proceedings in the Court of Human Rights were “legal procee- 
dings,” whereas those in the Commission were not, because the 
former body, unlike the latter, exercise a judicial function. This 
characterisation of the Commission’s function is suspect. It implies 
that an individual, using the machinery of the European Conven- 
tion on Human Rights could never acquire the status of “a party 
to legal proceedings” since he is not entitled to bring proceedings 
before the Court of Human Rights. Further, even if proceedings 
in the Commission could be considered “ legal proceedings,” Lord 
Denning felt that an applicant only became “a party”? when his 
application had been held admissible by the Commission. This seems 
unwarranted and the parallels the Master of the Rolls draws from 
our municipal jurisdiction are unpersuasive. It could equally well be 
argued that the plaintiff became “a party” as soon as he lodged 
his application as this is the only way for an individual to institute 
proceedings in Strasbourg. 

Sir John Megaw’s view was that the whole process from presen- 
tation of a petition to the binding decision before the European 
Commission, the Committee of Ministers and the Court of Human 
Rights had to be viewed collectively to assess whether it could be 
regarded as one set of “legal proceedings.” ** The interposition of 
the Committee of Ministers and the Court of Human Rights might 
render the transaction as a whole “legal proceedings.” However, 
counsel’s concession that the plaintiff could not be a party before 
the Court of Human Rights, drove Sir John Megaw to the con 
clusion that: “ A person cannot be a party to legal proceedings 
if be is necessarily evanescent before the proceedings can come to 


delay and without alteration.” - 
* [1981] 2 WLR. 223, 227. , 
16 [1980] 3 W.LR. 109, 135. 
11 [1980] 3 WLR. 181, 185-186. 19 [1981] 2 W.LR. 223, 2331. 
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fruition by way of decision.” Although an individual cannot 
appear directly before the Court of Human Rights and the right 
to bring a case is reserved to the Commission and in certain 
circumstances States parties,’* the individual may indirectly be a 
party to its proceedings. 

Resolving the issue of the status of the individual before the Court 
involves an examination of the role of the delegates of the Com- 
mission in proceedings. In particular, is the Commission a party 
and, if so, does it act as the representative of the individual since 
he himself cannot appear; if not, how may an applicant’s represen- 
tations be transmitted to the court? 

Rule 29 (1) of the Rules of Court provides for delegates of the 
Commission to participate in a case before the Court and to select 
any person to assist them. Professor Waldock (then President of 
the Commission) stated in his address to the Court in the Lawless 
case ™ that the function of the Commission was not to act as the 
representative of the individual in proceedings before the Court. 
Nevertheless, rule 76 of the Commission's Rules of Procedure 
authorises its Secretary, after the case has been referred to the 
Court, to communicate the Commission’s Report to the individual 
and inform him that he may submit written observations on it to 
the Commission. The Commission can then decide what action, 
if any, to take on these observations (e.g. transmission to the 
Court). 

The validity of rule 76 was considered by the Court in its judg- 
ment on the preliminary objections and questions of procedure in 
the Lawless case.'* Robertson’s view is that, although the Court 
considered that it was outside its competence to rule on the question 
whether rule 76 was in conformity with the Convention, “it 
implicitly validated the rule, since the rule exists and is applied, 
and the only body that could conceivably have invalidated it has 
declined to do so.” Y He also considers that its approval of the 
communication of the report to Mr. Lawless would “seem to be 
a clear precedent for the future.” 

There is also authority for the Commission to communicate the 
representations of the individual to the Court. The Court in Law- 
less observed that it was “in the interest of the proper administra- 
tion of justice that the Court should have knowledge of and, if 
need be, take into consideration, the applicant’s point of view.” 
For this purpose, the Commission “is entitled of its own accord, 
even if it does not share them, to make known the applicant’s 
views to the Court, as a means of throwing light on the points at 





18 Tieg. 
14 Art. 44, European Convention on Human Rights. 
15 Pyblications of the European Court of Human Rights, Series B, 1960-1961 at 


p 234, 
16 (1960) I Yearbook of the European Convention on Human Rights 492. 
17 Robertson, Human Rights in Europe (2nd ed., 1977), at p. 219. 
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` issue.” ™* Following these observations, the Commission in its state- 
ment to the Court included the applicant’s written representations 
on its Report. 

In its separate decision of April 7, 1961,2" the Court was more 
cautious and Robertson’s view is that “... the Court’s decision 
would appear to mean that it is unwilling to allow the Commission 
simply to reproduce and submit to it extensive extracts from the 
applicant's own statement ... the Commission may, however, make 
use of the applicant’s views (even though it does not agree with 
them) in presenting arguments to the Court. . .”? * 

“The jurisprudence of the Court on this issue was developed 
further in the First Vagrancy Case," where the Court approved 
the request of the principal delegate of the Commission that the 
applicant’s legal representative, who had been chosen by the Com- 
mission to assist it, be permitted to address the Court under rule 
29 (1) of the Rules of Court. This development was reinforced in 
Engel and others v. The Netherlands ** where the applicant’s legal 
representative addressed the Court in order to clarify the applicant’s 
position and subsequently it has not been uncommon for an appli- 
cant’s legal representative to make direct submission to the Court 
(e.g. in the Sunday Times case). Thus.the position has now been 
reached where an individual plays an active part in the proceedings 
before the Court in much the same way as if he was a party. 

Although not a party to proceedings before the Court of Human 
Rights in the sense that he can himself bring a case, it does not 
» follow that an individual, corresponding with his solicitor in con- 
nection with a petition to the Strasbourg institutions, cannot fall 
within rule 37A (1). Proceedings before both the European Com- 
mission and the Court of Human Rights are for all practical 
purposes “legal proceedings ’’ and an individual is directly a party 
before the Commission and indirectly a party before the Court of : 
Human Rights. 

P. R.. Goanpa 


LIMITATION OF ACTIONS 


Tue law of limitation in personal injury cases remained settled 
until the Law Reform (Limitation of Actions) Act 1954 reduced 
the established period of six years to three years from the date of 
accrual of the cause of action. This change, necessitated by the 
problems of vanishing witnesses and fading memories, was soon 
recognised to have created too short a period (particularly for 


18 Loc. di. p. 516. z 

19 (1961) IV Yearbook of the European Convention on Human Rights 444. 
30 Op. dt. at pp. 220-221. 

21 Publications of the European Court of Human Rights, Series A, No. 12. 
21 Publications of the European Court of Human Rights, Series A, No. 22. 
a3 Publications of the European Court of Homan Rights, Series A, No. 30. 
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cases of insidious diseases like pneumoconiosis) and the Limitation 
Act 1963 created an alternative period of 12 months from the date 
of the plaintiff's knowledge of “material facts of a decisive 
character ” relating to the cause of action: in 1971 that period was 
extended to three years. Opposition to the requirement for leave 
for an action under the alternative period, confusion about the 
meaning of the “date of knowledge,” > and the idea that some 
meritorious plaintiffs were still time-barred combined to produce 
further reform in the Limitation Act 1975.7 The law is now con- 
tained in sections 11-14 and 33 of the (consolidating) Limitation 
Act 1980. In the Court of Appeal in ae v. Cooper * Ormrod 
L.J. said, “I was foolish enough ... to think that at a third 
attempt Parliament had succeeded in reforming this branch of 
the law. Now it is apparent that a fourth attempt will be 
NCCeSsAry. . 

That the law is unsatisfactory is evidenced by the number of 
recent appeals to the Court of Appeal and House of Lords. Yet 
the scheme of the 1975 reform is plain enough. The three year 
primary limitation period runs from accrual of the cause of action 
or (if later) the injured person’s *“‘ date of knowledge,” a term 
which has now been redefined.‘ Section 33 provides for an action 
outside these periods if this would be equitable 

“ having regard to the degree to which— 
(a) the provisions of section 11 or 12 of this Act meer 
the plaintiff. ..; and 
(b) any decision of the court under this subsection would 
prejudice the defendant or any person whom he repre- 
sents,” 


A major issue and one before the House of Lords in Thompson 
v. Brown" was the circumstances in which this discretion is 
available. 

Mr. Brown, a bricklayer’s labourer, had been injured by a fall 
of scaffolding at work. Solicitors took up his case against his 
employers and the scaffolders. The scaffolders’ insurers were pre- 
pared to settle on receipt of a medical report and details of 
earnings, The solicitors encountered delay in obtaining this report 
and lost the file: when it was discovered and a writ issued the 
primary limitation period had expired (by some 39 days). Phillips 
J. held on the limitation defence that he could not exercise the 
discretion under (what is now) section 33 because he wes bound 
by an unreported decision of the Court of Appeal to hold, as a 


1 Seo in particular Central Asbestos Co. Ltd. v. Dodd [1973] A.C. 518. 
2 Implementing the substance of the 20th Report of the Law Reform Committee 


` Cmnd. 5630 (1974). 


3 PE ia 1 WL.R. 958, 967. 
in s. 14 i stil not without difficulties: see, for instance, Buck 
v. A Ries Co. Lid. [1977] 1 WLR. 806 and Miller v. London Blectrical 
Monufacturing Co. Ltd., [1976] 2 Lloyd’s Rep. 284. 
§ [1981] 1 W.L.R. 744. 
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matter of law, that Mr. Brown had not been prejudiced by the 
provisions of (now) section 11. Such prejudice had been stressed 
by the House of Lords in Walkley v. Precision Forgings Ltd.* 
as a prerequisite and in Browes v. Jones and Middleton" the 
Court of Appeal had held that a plaintiff could not be prejudiced 
if he had a cast-iron action for negligence against his solicitors 
(which, before the House of Lords, it was conceded Mr. Brown 
had). 

Their Lordships held through Lord Diplock that Phillips J. did 
have jurisdiction to consider exercise of the discretion and remitted 
the case. Lord Diplock described Browes as a case with “very 
special facts” where the argument took “a bizarre course ”: it 
was a case better not reported. The plaintiff’s solicitors had negli 
gently failed to bring an action for personal injuries within the 
primary period. New solicitors commenced an action against the 
first firm: later the original tortfeasor was joined as a defendant 
and raised the limitation defence. It was the negligent solicitors 
who had argued that the plaintiff had been prejudiced while the 
plaintiff emphasised that he had not been. Lord Diplock’s view 
was that the expiry of the primary limitation period almost 
invariably prejudices the plaintiff to some degree, “unless the 
plaintiff's prospects of success in the action if it is allowed to 
proceed are so hopeless as to deprive it even of nuisance value” 
(an extremely rare occurrence). The amount of prejudice will 
vary according, inter alia, to his ability to sue someone else. But 
even if this is a cast-iron case and the same or greater damages 
are recoverable than in the first action, there will usually be preju- 
dice arising from delay in finding and instructing new solicitors, 
costs of the first action, and problems in suing his solicitor rather 
than a stranger.’ 

In Browes the Court of Appeal itself felt constrained by the 
House of Lords in Walkley where it was held that once a plaintiff 
had commenced an action within the primary limitation period he 
would only very exceptionally * be able to pray in aid (now) section 
33 if the first action had been discontinued or (as there) dismissed 
for want of prosecution and he wished to commence a new action. 
But their Lordships had not decided that Walkley was not prejudiced: 
rather any prejudice suffered was not caused by the primary 
limitation provisions. According to Lord Wilberforce it was his 
“own inaction” and not the Act which prejudiced him. It is to 


s [1979] 1 W.L.R. 606, 
T (1979) 123 S.J. 489. 
3 In Rigby v. Smith and Johnson, [1979] CL.Y. 1669 this was recognised fn 
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take a narrow view of causation to say that the plaintiff's predica- 
ment js not caused by.the (primary) limitation period having 
expired: but for its expiry he would be able to bring a fresh 
action.*° What the House of Lords was really stressing was that 
where an action had been commenced within it a second action 
should not be commenced outside the primary limitation period. 
Could not the problem have been dealt with by judicious exercise 
of the discretion? In those cases where the plaintiff seems meri- 
torious and prejudice to the defendant is no more than minimal, 
a second action could be allowed to proceed. At present once the 
primary period has expired the plaintiff is left to an action against 
his solicitor with its disadvantages simply because a writ had been 
issued within the primary period. If there was no fault on the 
part of his advisers the plaintiff’s claim is finally defeated. After 
Thompson v. Brown cases where a writ has been issued (perhaps 
unknown to the parties) are treated less favourably than those 
where an action was never commenced. 

What is perhaps worse, the reasoning in Walkley was almost 
certain to (and did) lead to further difficulties, In Chappell v. 
Cooper,” following Walkley, the Court of Appeal held that if an 
action was started within the primary limitation period but not 
proceeded with (for whatever reason), the discretion would not be 
exercised because the effective cause of the prejudice to the plain- 
tiff was his own or his solicitors act or omission (in this case 
failure to serve the writ). The point was bound to be taken that 
this causation argument (now extended to all cases where a writ 
bad been already issued) would have equal force even if no earlier 
writ had been issued and this happened in Simpson v. Norwest 
Holst Southern Lid. Why could it still not be said that the 
legally effective cause of the prejudice was the solicitors delay? 
In fact the Court of Appeal (quite correctly) rejected this view, 
stating that the primary Limitation period was the effective cause 
of the prejudice (so that the discretion was available). In Simpson 
the solicitors were not negligent: in considering causation that 
should make no difference but especially as the present decision 
fails to deal with the whole question (concentrating. on the 
existence of prejudice rather than its cause) it remains possible 
that the Walkley argument will be raised in cases where an action 
does lie against solicitors even though no earlier writ has been 
issued.** 





1 Foe. cit, 

12 [1980] 1 WLR. 968. 

13 When Walkley la considered in the 
appears to say that there was no prejudice because an carlior action was 
menced. This oms to misrepresent the reasoning in Walkley; moreover the 

4 


You. 44 (6) 
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While a right of action against negligent advisers is relevant to 
the exercise of the discretion * the House of Lords rightly stresses 
that it should not, as a matter of law, prevent consideration of 
the power. The decision in Thompson V. Brown is to be welcomed 
except in so far as it leaves intact the explicit and half-hidden 
restrictions contained in Walkley. Particularly important in the 
present case is the affirmation of dicta of the Court of Appeal in 
Firman v. Ellis™ that the discretion is, subject to Walkley, 
unfettered. In spite of contrary indications," this is preferable 
since it enables every plaintiff to have his claim to proceed judged 
on its merits. The onus of proof*’ and penalty of costs should 
deter frivolous applications **: there is no need for the availability 
of the discretion to be restricted as a matter of law since that 
can only mean that some meritorious plaintiffs are time barred 
in cases where the prejudice caused to the defendant by passage 
of time is little more than minimal. 

P. J. DAVIES 


Review oF BAIL DECISIONS 


Tue system for review of bail decisions is confusing and complex 
and it was thought regrettable by some commentators that it was 
not rationalised by the Bail Act 1976." In two recent Divisional 
Court decisions, Ex p. Davies? and Ex p. Malik,’ Donaldson L.J. 
has attempted judicial rationalisation. While these decisions bring 
some order to the system they cannot, unfortunately, remedy the 
absence of effective representation for so many applicants to the 
High Court. 

The defendant on remand in the magistrates’ court must be 


o o mmm 
Tant u witbout force as it apples the prejudico requirement at the wrong time: 
men if an action was commenced, after ita dismissal or discontinuance the plaintiff 
is prefudiced. 

i4 Seo the guidelines (a)-(f) în s. 33 (3). For the tmportance of an action against 
a third party see also Firman v. Bilis [1978] Q.B. 886; Marston v. British Railways 
Hoard [1976] LCR. 124; Deeming v. British Steel Corporation (1978) 123 8.1. 303; 
Meod v. Meod [1979] CL.Y. 1670; Soldlacrek v. Hymatic Engineering Co. 
[1980] 2 CL. 122. ' 
15 Loc. cit. 

1s eg, in Finch v. Francis (anrep.) July 21, 1977, by Griffiths J. a member of 
the Committee which produced the 20th Report. See note 1 supra. 

17 Which is on the plaintiff. 

18 See now R.S.C. Ord. 32, r. 9A (introduced by SL 1981 No. 562) which makes 
specific provision for applications for a direction under s. 33. 

1 Bee generally King, Bail or Custody (2nd od., 1973), pp, 61-70, Report of the 
Home Office W Party, Bail Procedures in Magistrates’ Courts (1974); White 
[1977] CrimL.R. 3 , 346. Sco also debate on amendments proposed, but with- 
drawn, to Supremo Court Bill, ELL.Deb., Vol. 417, cols. 1256-1262, 

2 R v. Nottingham Justices, ox parte Daries [1981] Q.B. 38; (hereinafter cited 
as “ Davies "y; for a critical note seo Hayes, [1981] Crim.L.R. 20. 

8 R. v. Roading Crown Court, ex ports Malik, [1981] 2 WLR. 473, (hereinafter 
cited as “ Malik ™). 

4 s, 128 of the Magistrates’ Courts Act 1980. 
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brought before magistrates every eight days.‘ The Bail Act 1976 
would seem to require full consideration of the grounds for with- 
holding bail on every appearance, but Donaldson L.J. in Davies 
upheld the policy of the Nottingham magistrates on third and 
subsequent appearances * of only inquiring whether there had been 
any change of circumstances. The precise question he approved 
is, “ Are there any new considerations which were not before the 
court when the accused was last remanded in custody? ” * The 
decision has been criticised as reversing the presumption in section 
4 and Schedule 1 to the Bail Act 1976,’ but the force of Donald- 
son L.J.’s arguments are considerable and the approved procedure 
undoubtedly saves much court time. Indeed it would be a poor 
advocate who could not reopen the question of entitlement to bail 
by arguing that there are new considerations. The new considera- 
tions suggested by Donaldson L.J. are not expressed in a 
particularly restrictive way. But there must surely be disquiet that 
a burden placed by statute squarely on magistrates is cast on 
defendants. If all remanded defendants were represented, there 
might be less cause for concern, but following Davies, a circular 
from the Lord Chancellor to all justices’ clerks suggests that re- 
Presentation is unnecessary at formal remands and hints that legal 
aid costs might be disallowed if attendance was thought unnecessary.’ 
The principal result of Davies is that a person aggrieved by a 
magistrates’ decision can only apply to the High Court under 
section 22. of the Criminal Justice Act 1967. Review of entitlement 
to bail can no longer be obtained by repeat applications to magi- 
strates. The problem with High Court applications is that legal 
aid is invariably refused” and that those processed by the Official 
Solicitor have a success rate of 7 per cent. compared with 38 per 
cent. for applications with privately financed representation.’ 
After Davies it was unclear whether the res judicata nature of 
the finding of magistrates covered entitlement to bail on com- 
mittal for trial. Dicta in Malik resolve this question: Donaldson 
L.J. said, “ Although there may be exceptional cases, as a general 
rule the moment of committal for trial must, in our judgment, 


i 
i 
: 


8 Lord Chancellor's Department Circular 3/81 (1981). 

> Seo comments in L.A.G. Bull. Fobruary 1990, at p. 28 and August 1980, at 
p. 178 and note (1980) 77 L.S.Gaz. 1062 (October 29, 1980) commented upon in 
L.A.G. Bull. December 1980, at p. 280. 

10 Judicial Statistics 1979, Cound. 7977 (1980), Table A.7(a), at 20. 
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be an occasion upon which an accused person is entitled to have 
his right to bail fully reviewed.” 1? 

One justification is that there will always be a “ new considera- 
tion ” at this point since, for the first time, magistrates will be able 
to assess accurately “the nature and seriousness of the offence,” 
_ one of the factors to be considered under paragraph 9 of Schedule 
1 to the Bail Act 1976. 

Whereas Davies was concerned with the defendant before the 
magistrates, Malik goes further and deals with a defendant in the 
Crown Court. After the brothers Malik had been remanded in 
custody on a number of occasions by magistrates, application was 
made to the High Court under section 22 of the Criminal Justice 
Act 1967. Peter Pain J. refused the application sustaining the view 
of the police that the brothers might interfere with witnesses still to be 
interviewed. He held that bail could not be granted “ until com- 
mittal” In the committal proceedings the magistrates declined to 
review bail and committed for trial in custody. The two brothers 
applied to the Crown Court for bail under section 13 of the 
Courts Act 1971. Judge Blomfield considered himself deprived of 
jurisdiction because of the prior application to the High Court 
and, in particular, relied on R.S.C,, Ord. 79, r. 9 (12), which reads: 
“Tf an applicant to the High Court in any criminal proceedings 
is refused bail by a judge in chambers, the applicant shall not be 
entitled to make a fresh application for bail to any other judge 
or to a Divisional Court.” 

The brothers applied for judicial review seeking mandamus to 
compel the Crown Court to deal with the application. Within a 
short time of the circuit judge’s order they were tried, convicted 
and placed on probation, but the Divisional Court considered that 
an important point had been raised which should be resolved. 

Donaldson L.J. in a reserved judgment, had little difficulty in 
spelling out the separate nature of application to the High Court 
for review of a bail decision from the procedure under section 
13 of the Courts Act 1971. The reference to “any other judge” 
in R.S.C. Ord. 79, r. 9 (12) was, he explained, to a judge in cham- 
bers exercising jurisdiction under Ord. 79 r. 9. The rule precludes 
a defendant hawking his application for bail around various High 
Court judges. This reinforces the clearly established view that the 
jurisdiction to review vests in the High Court and not in indivi- 
dual judges. 

Donaldson L.J. made four further points. First, since the 
jurisdiction under section 13 of the Courts Act 1971 is that of the 
Crown Court and not of individual Crown Court judges, a rule 
similar to R.S.C. Ord. 79, r. 9 (12) applied to this jurisdiction, 
even though not spelled out in its rules. The obvious implication 
is that once an application has been made to the Crown Court the 





31 [1981] 2 WLR. 473, 475. 
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Tight is spent and cannot be revived. It is in practice unlikely to 
be revived. Secondly, Donaldson L.J. asserted that the principles in 
Davies “apply to applications to the Crown Court.” This is not 
explained and is somewhat mysterious, since in the normal case the 
Crown Court will not be called on to make a bail decision at all; 
the defendant will only appear once before his conviction: at his 
trial. But the Bail Act clearly applies in all criminal proceedings 
including those in the Crown Court. What Donaldson L.J. appears 
to argue is that, once the Crown Court has made a decision on bail, 
either as a result of an application under section 13 or on adjourn- 
ment of the trial, the initial decision of the Crown Court has a 
character analogous to res judicata. He is surely not suggesting that 
the magistrates’ decision is analogous to res judicata so far as 
Crown Court jurisdiction under section 13 is concerned. 

The remedy for a defendant aggrieved by a Crown Court 
decision on bail is to apply to the High Court under the inherent 
jurisdiction. It should be noted that section 22 of the Criminal 
Justice Act 1967 only extends to High Court review of bail 
decisions of an inferior court, and, of course, the Crown Court is 
a superior court. But there remains the inherent jurisdiction of the 
High Court. A question not considered in Malik is whether an 
application for review under section 22 bars a later application 
under the inherent jurisdiction. Both are governed by Ord. 79, 
r. 9 and rule 9 (12) would appear to be a bar. It is argued that 
this should not be so: different issues will almost certainly be 
raised. 

Donaldson L.J.’s final point is a plea for certainty: in an applica- 
tion before a High Court judge sitting as a Crown Court judge, it 
is vital to ensure that all parties are clear as to the capacity in 
which he is acting. Confusion can also arise since applications 
under section 22 and section 13 are processed by the Official 
Solicitor in the absence of other representation. Applications 
through the Official Solicitor under section 13 will be rare because 
legal aid orders cover application to the Crown Court for bail. 

The thrust of these two decisions seems to be that defendants 
seeking review of an adverse bail decision should only have “ one 
bite of the cherry.” This approach must be helpful to lawyers 
advising defendants remanded in custody. 

The following order of events is tentatively suggested as likely: 
(i) On a first appearance at a remand hearing, the defendant is 
represented by a duty solicitor but remanded in custody. (2) On 
a second appearance, the defendant has legal aid and is repre- 
sented but is remanded in custody. (3) Application to the High 


13 Noto that s. 22 (5) of the Criminal Justico Act 1967 doclares that, savo as 

oxpresaly stated, the provisions of s. 22 “ shall not prejudice any powers of the 

Court to admit or direct the admission of persons to ball.” As to the scope 

of the inherent jurisdiction sco Supreme Court Prectice 1979, Vol. 2, para. 3313. 

Applications under the inherent jurisdiction are alo governed by R.S.C. Ord. 79, 
T. 9. 
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Court under section 22 is made, probably through the Official 
Solicitor as criminal iegal aid is not available and civil legal aid is in 
practice not granted. The application fails. (4) On third and subse- 
quent appearances for remand, Davies applies. The solicitor should 
argue “ new considerations” whenever there are any. (5) At com- 
mittal proceedings the-defendant is entitled to full review of his 
entitlement to‘ bail. He is committed for trial in custody. (6) The 
defendant applies immediately to the Crown Court for bail under 
section 13; his solicitor can represent him under the criminal legal 
aid order. Bail is refused. (7) The defendant applies to the High 
Court under the inherent jurisdiction, again probably through the 
Official Solicitor. Quaere is this application barred by R.S.C., Ord. 
79, r. 9 (12) because of the application under section 22? 

If this analysis of Davies and Malik is correct, it brings a 
certain logic to the system of review. Applications to the court 
with jurisdiction over the defendant are the first line of attack; 
only if these fail should application be made to the High Court. 
If now the inequities of the practical unavailability of emergency 
civil legal aid for applications to the High Court can be removed, 
there will be created out of existing procedures a sound basis for 
a rational system of review. 

Rosin C. A. WHITE 


PUBLIC POLICY AND THE WIDOW 


Tue recent refusal by the Queen’s Bench Divisional Court to apply 
the express provisions of two statutes! deserves comment. R. v. 
National Insurance Commissioner ex parte Connor? concerned 
a woman who had stabbed her husband who died in circum- 
stances that she alleged were accidental. She was charged with 
murder but convicted of manslaughter on the grounds that she 
had intentionally used a knife thereby causing his death and put 
on two years probation. Her application for a widow's pension 
under section 24 of the Social Security Act 1975, which states: “ A 
woman who has been widowed shall be entitled ...” was rejected 
on the ground that: “no one should benefit from his own wrong,” 
and the Divisional Court refused certiorari. 

The first issue was whether this principle, usually to be found 
at work unwriting wills and undoing contracts of insurance 
applies as a general statutory presumption. The Commissioner 
found that it did, following Re Sigsworth, Bedford and Bedford.’ 
The question there had been whether a sane murderer could take 
under the statutory trusts coming into operation on his victim’s 

1 Applied in R. v. Secretary of State, ex perte Puttick [1981] All BR. 


716: the criminal and fraudulent moans used by Astrid Proll to obtain her (lawful) 
marriage justified the Home Secretary's refusal to rogister her as a British national 
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death. Clauson J. considered it. invidious to distinguish between 
cases of testacy and intestacy: why should the slayer’s possible 
benefit depend on the chance of the existence of a will?‘ In 
Connor as the right was solely created by statute the possible 
anomalies in Sigsworth did not directly arise. However, dicta 
favouring the wide application of the principle are plentiful, e.g.: 
“no system of jurisprudence can with reason include amongst the 
rights which it enforces rights directly resulting to the person 
asserting them from the crime of that person. . . .” * These won the 
day in confirming Sigsworth as a principle of wider application 
than that case necessarily justifies. 

Did this.presumption apply here? The Social Security. Act con- 
tains disqualifications from other entitlements* and this “self 
contained code” could be taken to indicate that there was no 
room for the application of the principle. Nevertheless, Lord Lane 
CJ. felt that statutory draftsmen generally expect it ‘to apply 
unless they expressly exclude it.’ , 

Could it be said that the widow’s act fell foul of the principle? 
The answer could be an automatic or qualified “ yes.” Gray v. 
Barr * indicates that the latter is correct but against this the more 
traditional approach seems to favour the former where the crime 
is either murder or manslaughter. In Re Hall, Hall v. Knight and 
Baxter” a gun had gone off after a struggle between a man and his 
mistress. She asserted it was’ an accident but was convicted of 
manslaughter. The Court of Criminal Appeal ° thought she was 
lucky in her verdict and hinted that it might (possibly) have been 
justifled on the ground of provocation. In civil proceedings}! the 
President agreed that felonies can vary enormously, but thought 





clusive but nevertheless regarded Connor as confirming the ' 

§ Fry L.J. in Cleaver v. Mutual Reserve Fund Life ‘Association [1892] 1 Q.B. 
147, 156, Note also the reservo expressed by Lord Esher M.R. at p. 151. Lord 
Atkin spoke in similarly wide terms in Beresford v. R Insurance Company Ltd. 
[1938] A.C. 586, 597-599, concluding: “... the’ rulo is that the courts 
will not a benedit ' his crime.” 

t Seo s, 20 (1) (a)-(c). 

7 In Puttick 


surprising if Partlament intended to logislato in a manner inconsistent with the 
principles of public policy applied by the courts without making this intention 
clear by the use of such a time hallowed formula as ‘any rule of law to tho 


contrary notwithstanding. 
e [1971] a0 554, 568 (Lord Denning M.R.), 581-582 (Salmon LJ.) but note 
that at p. 587 LJ. decfined to lay down any such general role, 

® [1914] P.1. Youdan, (1973) 89 L.Q.R. 235, 240 muggests tt is posible to dis- 
tinguish between different types of Killing. Earnshaw and 
481, 494-496 see the strength In the distinction but doubt whether a tribunal of 
first instance may now make it. Seo also [1971] 2 Q.B. 554, 571-572 and 581. i 

1¢ R, v. Baxter (1913) 9 Cr.App.R. 60, ‘ 21 109 L.T. 587. 
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the rule applied whenever a felon was attempting to benefit from 
his felony. Although it was argued that degrees of manslaughter 
should be recognised, principally in the interests of injured parties 
in “ motor-manslaughter ” cases, the Court of Appeal refused to 
draw distinctions in the degrees of criminality.’? This case was not 
doubted in Beresford v. Royal Insurance Company Ltd.™ and the 
principle has been applied even where the outcome can appear to be 
“|. clumsy, crude, and ... somewhat unctvilised.”** More 
recently in a case of diminished responsibility it was stated that: 
“Tt is sufficient to say that the rule has been established and that 
the deserving of punishment and moral culpability are not neces- 
sary ingredients of the type of crime to which this rule applies, 
that is culpable homicide, murder or manslaughter.” ** Despite 
this authority Lord Lane preferred (obiter) the approach in Gray 
v. Barr:. that is the nature of the crime determines whether the 
rule applies. Perhaps his object was to avoid the application of 
what sometimes appears an arbitrary and harsh rule. The critics 
have a point, for if Gray v. Barr is wrong then in a case like 
Connor any widow who has criminally caused the death of her 
husband is denied her pension as a matter of law. If this is right 
a clearer consideration of the issues of public policy involved is 
called for. These include ** the questions whether a civil court is 
justified in adding to the penalties imposed by the criminal law ™; 
whether the penalty produced is appropriate, and whether the 
public interest behind the statute (e.g. that a class of persons should 
be given a pension) is advanced by not allowing the wrongdoer to 
recover." 

If, alternatively, the application of the principie depends, as 
Lord Lane believes, on the nature of the crime there is still much 
to be worked out. Can there be said to be any real difference 
between the unintended result of an intended unlawful act and 
the result of a grossly careless act? '* In a case like Connor the 
civil court seems to have taken a more technical approach to the 


nr 
29 [1914] P. 1, 6. (Cozens-Hardy M.R), at p. 7, per Hamilton LJ: “... I 
cannot understand why a distinction should be drawn between the rule of public 
policy where the criminality consists in murder and the rulo where the criminality 
consists in ...”, and 8 (Swinfen Eady L.J.). See also (1914) 30 
L.Q.R. 211 but note (1938) 54 L.Q.R. 326. 
13 Lord Atkin [1938] A.C, 598. 
14 Ungoed-Thomas J. Re Dellow’s Wil Trusts [1964] 1 All ER. 771, 775. 
18 Re Giles [1972] 1 Ch. 544, 552 (Pennyculck V.-C.) note also Re Holgete, 
discussed (1974) 37 M:L.R. 484-488. 
18 Seo Murphy J. Jackson v. Harrison [1977-1978] 138 CLR. 438, 464-465 
Court of Australia). 
See Shand [1972] C.L.J. 144, 152-153. 
one commits the crime in order to enjoy the fruits offered by the 
statute, to allow the criminal to teke would frustrate ‘its effective operation, see 
v. Attorney-General [1980]: Fam. ‘1 and note Forbes J's’ comments in 
. dt. [1981] 1 All E.R. 782-783. ' i ' 
1® The Commissioner, Decision No. R (B) 2/79 at pp. 4-5, “ with somo hesita- 
tion ” adopted the test, that the maxim should not apply in tho case of “ accident ” 
or “ near-acckdent.” 
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applicant's mens rea than the criminal court which did not consider 
her intentional act particularly “ blame-worthy.”” Perhaps the result 
in Connor, despite its dicta, does indicate that the older approach 
is no more technical than the new but at least is honest and avoids 
the need for the judiciary to sail on the oceans of unlimited 
speculation.” 

Whichever interpretation one accepts, that the principle is not 
universally applied is shown by the *“ motor-manslaughter” 
cases ™: a criminally negligent driver can recover under an 
insurance indemnity notwithstanding that his claim arose as a 
result of his crime. This exception has been seen as either the 
non-application of the rule to negligent crimes,” an example of a 
general power to balance the effects of invoking the rule with the 
result of ignoring it™ or perhaps could even be said to be an 
example of “ profit ” being given a special meaning. Connor indi 
cates that this exception is not at present regarded with a great deal 
of enthusiasm. Lord Lane seemed to rest content on the fact that 
Mrs. Connor had not been negligent * and thus could not succeed, 
even though her claim was brought under a “ welfare” statute.* 
Had he preferred Lord Diplock’s wider approach in Hardy v. 
Motor Insurance Bureau,** whilst Mrs. Connor’s state of mind 
could have been highly relevant, the policy behind the statute 
could have provided greater weight against automatically following 
Gray V. Barr. 

St. Joon ROBILLIARD 


ORDER 53: AN EXCLUSIVE PROCEDURE? 


Heywood v. Hull Prison Board of Visitors’ is the first reported 
decision in which an action for declaratory relief has been struck 
out as an abuse of process on the ground that the plaintiff should 


2% Thos note the approach of Mahon J. in Pallister v. Watkator Hospitali Board 
[1974] 1 N.Z.LR. 561 but also the doubts expressed by the New Zoaland Court of 
Appeal [1975] 2 N.ZL.R. 725. 

31 Tinline v. White Cross Insurance’ Association Ltd. at ER 327 and 
James v. British General Insurance Company Ltd. [1927] 2 K.B. 3 

Bla aie Piip Trent soe TST T Oe 29, o per Deuning LJ. 

to cover msk; not intentional acts on the part of 
He eee Gs Monae ce Dae T, Co-Operative Fire & Casualty Co. 
(1978) 90 D.L.R. (3d) 444, 451) a factor which might help to explain the exception 
for negligence in the “ motor-manslaughter ” cases. 

33 Hardy v, Motor Insurers Bureau [1964] TOR 743, 16T 768 (Diplock L.J.). 
In Puttick, op. dt, Donaldson LJ. thought that the fact that Astrid Proll had 
committed serious crime in order to obtain her marriage swung the scales against 
her whereas Forbes J. merely commented that it had been obtained as a result of 


criminal activity. 

™ And me [1971] 2 Q.B. 554, 568. 

33 In James, op. cit. pp. Sr hapa ia PE T gr tela rg glee et yat 
wider than motor insurance claims and considered the poattlon of workers ID 


236 See note 23; Shand, op dt. pp. 162-164 has argued that this dicta coukl lead 
to a far more sophisticated process of judicial reasoning. 
1 [1980] 3 AIL ER. 594. 
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have applied for judicial review under R.S.C., Ord. 53. The decision 
implies that Order 53 is to be the only procedure for seeking 
certain forms of declaratory relief and illustrates just the type of 
procedural difficulty that the new Order 53 was meant to eradicate. 

After the 1976 Hull Prison riots the Board of Visitors found 
Heywood guilty of breaches of the prison rules and he lost 250 
days’ remission. Perhaps encouraged by the Sz. Germain litiga- 
tion? Heywood, after some delay, instituted proceedings to regain 
his lost remission. Unlike St. Germain who had sought certiorari, 
Heywood sought a declaration by writ in the Chancery Division 
that the Board’s adjudication was void for breaches of natural 
justice. The defendants applied to ‘have the action struck out 
arguing that the plaintiff was in fact asking for a judicial review 
and had first to obtain leave of the Divisional Court.’ They relied, 
inter alia, on ‘Roskill L.J.’s guidance in Uppal v. Home Office, 
that in immigration proceedings a declaration in the Chancery 
Division was improper when that relief was indistinguishable from 
judicial review. Heywood submitted that his action should not 
be struck out as the Rules of the Supreme Court allowed him to 
seek declaratory relief either by writ or under Order 53.4 

Goulding J. accepted that the court had jurisdiction to grant the 
relief sought but thought it was “ obviously undesirable that the 
plaintiff should seek it by action rather than judicial review” as 
he would have been ablo to circumvent the need for leave and 
expedition in Order 53.° 

In effect Heywood’s action was struck out because he had selected 
the wrong writ. This is a grave disappointment to any who hoped 
that the reformed Order 53 had rendered such fundamental proce- 
dural mistakes impossible. But the decision should be no surprise 
as first the Order 53 reform left open questions on the availability 
of declaratory relief, and secondly, procedural technicalities can 
always be exhumed in difficult cases." It should be seen in the 
context of recent attempts to rationalise and consoHdate the Order 
53 procedure by amendment of the rules and judicial decision." 
The case suggests that, in spite of the rules, the courts are willing 
to regard Order 53 as the exclusive procedure for certain forms 
of declaration. It is submitted that this is misconceived. In striking 
out an action “technically” permitted by the Rules Goulding J. 
attacks the Rules and their underlying principles. The Law Com- 


a 
23 R. v. Board of Visitors, Hull Prison, ex parte St. Germain [1979] 1 All BR. 
701; [1979] 3 AD BR. 545, ` 
3 RS.C., Ord. 18, r. 19; Ord. 57, r. 3 (1). 
4 Court of Appeal Transcript 719 (1978). The Times, November 11, 1978. 
* De Falco v. Crawley Borough Council [1980] 1 All E.R. 913, per Lord Der 
MR at p. 920. Aho Supreme Court Practice, Vol. 1, p. 829, para. 53/1-14/12. 


s Sec R.S.C, (Amendment No. 4) 1980 S.I. 1980 No. 2000 amending R.S.C., Ord. 
53, rr. 3-6, 11 and 13. 
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mission had rejected an exclusive procedure for judicial review 
recognising the practical jurisdictional problems inherent in distin- 
guishing between direct and collateral review.* Such problems exist 
because there is no jurisdictional split between public and private 
law.'® Decisions of public authorities are “ reviewed” in “ private 
law” litigation and declaratory relief has been traditionally avail 
able to assert private rights and control public authorities.** In 
following this aspect of the Law Commission’s recommendations 
the draftsmen of Order 53 recognised these problems. What was 
thought undesirable or difficult to achieve by amendment of the 
rules will be no more easily obviated by judicial law-making. 

If Heywood is part of an attempt to make Order 53 an exclusive 
procedure one can predict a new generation of sterile jurisdictional 
issues worse even than those which it was designed to cure." 
Jurisdictional problems are evident in Heywood itself. Goulding 
J. eppeared to accept that a plaintiff could choose his procedure 
for seeking declaratory relief against a public authority where he 
could rely on a statute passed for the benefit of individuals pre- 
sumably because here private interests could be asserted.** But 
why was Heywood denied this choice? His private interest in 
liberty is not so different from a homeless person’s interest in 
housing! One suggestion is that the difference lies not in the nature 
of the right or interest involved, but in the relief sought. Would 
Heywood, for example, have succeeded had he sought a declaration 
alleging wrongful deprivation of a personal right to remission! a 
Tho unprincipled sophistry which this decision invites should be 
impossible in a mature legal system. 

The case was decided just before important amendments were 
made to Order 53.™ In particular, the limitation period for seeking 
judicial review and procedure for dealing with leave heave been 
altered. It should be noted in passing that Goulding J. was con- 
cerned about Heywood’s delay which he appeared to feel would 
bar him under the Order 53 procedure as it then stood. The judge 
made three assumptions: that Order 53 required greater speed than 
a writ action; that the Divisional Court procedure is in fact quicker 
than a writ action and that the plaintiff had deliberately avoided Order 
53 because of the expedition it required. But only the defendants 
had any interest in delay: Heywood, already serving lost remission, 
must have regarded speed as crucial. Moreover, since he could 
have made a fresh application for judicial review it is conceivable 
that the decision could have increased rather than prevented 
delay." Ironically, the practical guarantee against this was the 

9 “ Remedies in Adminitrative Law ” Cmnd. 6407, paras. 34, 58 (a). 

10 Soo Harlow (1980) 53 M.L.R. 241. 11 Cf. De Falco above note 6. 

1» Cf. the effect of the Canadian reforms; Evans [1977] Can BR. 148, 


13 As In the Housing (Homeless Persons) Act 1977; see also Lord Denning MR. 
in De Falco above. 





18 Seo note 8 above. 16 Cf. Birkett v. James [1977] 2 All BR. 801. 
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importance of time to the plaintiff. Secondly, there. is little evidence 
that the Divisional Court procedure is in fact quicker than a writ 
action. Until recently delay was a great problem for this court: in 
1979 the Attorney-General stated in Parliament that the average 
waiting period for applications for judicial review not on the expe- 
dited hearing list was two years," 

The limitation period has now been shortened to three months 
from the date when the grounds of the application arose, unless the 
court considers there is good reason for extending the period. The 
new provision is clearer than its predecessor ° and represents ap 
important change of principle. Previously delay was to be con-. 
sidered in the context of “ good administration ”; now that context 
has been removed and the effect is to focus on the applicant’s 
delay. This is a shift from the Law Commission’s recommendations 
emphasising that an applicant for judicial review asserts both his 
own interest and the general rule of law and that therefore his 
delay should not affect conclusively the question whether or not 
‘the court should deal with the matter.** 

Applications for leave which were previously made to the 
Divisional Court are now dealt with-by a single judge who need not 
sit in open court and need only grant a hearing if specifically 
requested. Is it right that access to courts in administrative law 
should be determined in the privacy of judge’s chambers and with- 
out an automatic right to a hearing? The already uncertain criteria 
for refusing leave will become even less clear than at present.?° 
Moreover, the inclusion of a cumbersome right to make a fresh 
application to a judge in open court or, “if the court directs,” to 
the Divisional Court is, far from streamlining the process, likely 
to give rise to legal and administrative difficulties. For example: is. 
a fresh application effectively an appeal? On what grounds will the 
court direct that a fresh application shonld be made to the 
Divisional Court? What will happen to the waiting lists if a majority 
of disappointed litigants make fresh applications? 

Finally, the rules now allow single judges to take the substantive 
‘decision. This decentralisation from the Divisional Court is likely 
to have far reaching consequences for the status of that court and 
the development of administrative law in general and may lead to 
even greater uncertainty in this area. 

In conclusion the Heywood decision is a disturbing illustration of 
procedural technicality. It may be taken as indicative of the atti 
tudes which prisoners involved in litigation have to face," and also 
be considered in the context of recent attempts to rationalise the 





ly H.C.Deb., Vol. 975 December 11, 1979. Written answers to questions 

18 As to doubt surrounding old R.S.C., Ord. 53, r. 4 se de Smith, Judicta! 
Review of Administrative Action, J. M. Evans (4th od., 1980), p. 757. 

1% Cmnd 6407, para. 50, 

2° On refusal rates seo de Smith abore, p., 575 note 49. 

21 Bee Tettenborn, [1980] P.L. 74. 
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remedies in administrative law. Although desirable, rationalisation 
should not be attained at the expense of flexible, accessible and 
open justice. It is suggested that the procedural injustice of Hey- 
wood could be mitigated by facilitating transfer from the Chancery 
or Queen's Bench Division to the Divisional Court. This would 
meet the need for a litigant such as Heywood to make a fresh appli- 
cation for judicial review and help prevent jurisdictional problems." 


MAURICE SUNKIN 


THE Cost oF “ WoMEN’s ” Work 


Tue lion’s share of an award of damages for personal injuries will 
usually be the sum awarded for loss of future earnings. For years 
the courts have wavered over how to assess the compensation 
payable to a woman whose contribution to society and means of 
maintaining herself is not, at the time of her injuries, effected on 
the labour market but in her home.' The Court of Appeal in 
Daly v. General Steam Navigation Ltd.” has recognised, in effect 
as a separate head of damages payable to the woman herself,’ the 
loss suffered by a housewife when she is disabled from doing her 
job. There is no suggestion in the judgments that their Lordships 
have adopted this approach out of a desire to equate productive 
labour in the home with work in factories or offices. Despite 
the encouragement which judicial approval of that equation might 
have given to women struggling to make society, including many 
other women, aware that housework is truly work contributing to 
society as a whole, overall it is to be welcomed that the court did 
not enter into this dispute among feminists. The recognition of a 
head of damage relating to inability to perform household duties 
was a strictly practical decision to enable the adoption of a con- 
venient means of assessing compensation to injured housewives. 
An estimation of the paid help which will be required annually 
as a result of the plaintiffs disabilities can be made and the 
multiplier invoked to produce a capital sum to provide that help. 
Mrs. Daly suffered grievous injuries to her shoulder in an acci- 
dent on board a vessel owned by the defendants. After extensive 
medical treatment she was left with little movement in her right 
shoulder impairing to a considerable degree her use of her right | 
arm. She was right handed. The trial found that she was unable to 
do normal housework requiring the full use of her right arm. This 


33 Cf. R.S.C., Ord. 53, r. 9 (5). 

1 See Clarke and Ogus, “What is a Wife Worth?” (1978) 5 British Journal 
of Law and Soctsty 1. - 3 

2 [1981] 1 W.L.R. 120. This note does not deel with the diputed issues relating 
to pre-trial loss considered by the Court of Appeal. 

3 And not simply as damages due to the husbend for partial joss of consorthm. 
Ormrod L.J. apparently stil regards the loms as casentially one suffered by the 
husband; see p., 130. 
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included ironing, vacuum-cleaning and making beds. Additionally 
she was inter alia incapacitated from gardening, driving, cycling 
and washing her own hair. The depression which she suffered as a 
result of her injuries made it more difficult for her to supervise 
her children, aged 10 and 11 at the time of the accident, and 
affected her marriage. Her hopes of increasing her family were 
rendered impracticable and her inability to write with her right 
hand diminished her opportunities of returning to paid employ- 
ment. The sum awarded to Mrs. Daly in respect of her partial 
incapacity to perform household duties were assessed on the esti- 
mated cost of employing someone for an average of eight hours 
a week to help in the house for the rest of her life. Arguments by 
counsel for the defendants that such a sum should only be 
awarded if the plaintiff satisfled the court that she had a firm 
intention of employing such help’ were rightly dismissed. Bridge 
L.J. found it immaterial whether having received the proper com- 
pensation for her disabilities she then sought help in the house, or 
struggled alone and compensated herself and her family for her 
impaired role in their life by buying luxuries which otherwise the 
family could not have enjoyed. All the matters other than her in- 
ability to do the housework were cluded in the sum awarded in 
respect of Mrs. Daly’s pain and suffering and general loss of 
amenity. 

Mrs. Daly was fortunate that her disabilities resulted from an 
accident caused by the fault of the defendants. Had she to rely on 
social security provision for injury she would have been unlikely 
to receive one penny, for it seems that she would not meet the 
conditions for an award of the Housewives’ Non-Contributory In- 
validity Pension, the only benefit for which she could have 
applied.* While she met the original conditions set out for the 
award of a pension in that she was clearly unable to perform 
household duties to a substantial extent,* on the amended condi- 
tions introduced in 1978 she would be disqualified because she 
could nevertheless still perform some of her duties to a substantial 
extent.* She could not iron, vacuum, Or make beds, but by impli- 
cation from the judgment, and the fact that she was considered to 
need only eight hours help a week, she could presumably still 
shop, prepare meals, do some of the washing and cleaning and 
generally organise her household. The gap between disabled 
persons who have a remedy in tort and those dependent on social 


D e EET narra 
1 Sho might have been eligible to apply for a home-help or laundry facilities; 
Health Services and Public Health Act 1968, s 13 (1); but as to her prospects of 
taecees geo Clarke and Ogus, op. cit. at p. 6. And note R. V. National Insurance 
Comr., «x p. Secretary of State for Socal Services [1981] 1 W.L.R. 1017, CA. 
(attendance allowance not payable to provide help with household dutles). 

| 8 Social Security (Non-Contrbutory Invalidity Pension) Regulations 1977, S.I. 


* Social Security (Non-Contributory Invalidity Pension) Amendment Regulations 
1978. S.I. 1978 No. 1340 and seo Lister, “Housewives Non: Invalidity 
Pension ” [1979] L.A.G.Bull 256. ; 
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security can be seen at its widest in the case of injured, non- 
earning married women. 

The Court of Appeal showed its greater appreciation of the 
value of women’s work in the home but certain discrepancies in 
its evaluation of this work are startling. In particular Mrs. Daly’s 
difficulties with her children seem to have been classified as part 
of her general loss of amenity, pain and suffering. But for most 
women today the prime reason for remaining at home is to care 
for their children’ and this is their principal work in the home 
with cooking, cleaning and washing as ancillary tasks. Compen- 
sation for this aspect of Mrs. Daly’s disabilities should have been 
included in the sum awarded in respect of her inability to perform 
household duties for two practical reasons. First it would have 
provided a clear precedent for an award to assist a woman whose 
children still require physical labour as part and parcel of their 
care. Secondly because had the issue of care of the children been 
considered in this context, greater help might have been estimated 
as necessary to assist Mrs. Daly with routine household tasks so 
enabling her to rest more and be better able to fulfil her role as 
mother to her children. The apparent absence of any sum to com- 
pensate Mrs. Daly for lost opportunities of remunerative work 
and the mere passing reference to the loss to her hopes of further 
children also demonstrate the court’s male perception of women’s 
lives. Did theiz, Lordships perhaps assume that the loss of the hope 
of further children and future paid work cancelled each other 
out? If she had borne more children, would she in fact ever have 
returned to work? At the time of her accident Mrs. Daly was 34; 
the two babies she desired could have been settled at school before 
she was 42, leaving her 18 years to pursue paid employment. In 
` fairness to the court it must be noted that Mrs. Daly had not 
returned to work before the accident although her existing 
children were 10 and 11 and it may be that their omission to con- 
sider this matter was based on the circumstances of this plaintiff. 

Finally the contention that the Court of Appeal was, probably 
unintentionally, quite right not to equate loss of housekeeping 
' capacity with loss of earnings must be justified. Had it done so 
Mrs. Daly would have faced an acute problem in obtaining 
damages had she not in fact intended to pay for help in her 
house. No person claiming for loss of earnings would be allowed 
her claim in full if she was, however painfully, continuing -to 
struggle to work. Furthermore household duties today are not 
confined to married women at home, but performed by single 
men and women, married women out at work, and some married 
men. To be rendered unable to perform household duties creates 
an identifiable loss to all these people for they will be obliged 





T For jadicial recognition of the importance of the housewlfe's role zs mother l 
P and its economic valuo see Regan v. Williamson [1976] 1 W.L.R. 305, 308. 
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either to pay a substitute, or to accept a marked deterioration in 
the quality of their life. The university lecturer suffering traumatic 
injury which incapacitates her at work in her employment and in 
her home may well be properly compensated by damages for loss 
of earnings alone. She probably already uses part of those earnings 
to perform her household duties by proxy. The factory worker 
who fits in housework and childcare in the early morning before 
leaving for her other work and late at night after she returns 
home will not be. Inability to continue household work, of which _ 
the care and education of children is an integral part, should be 
recognised as a separate head of damages in personal injuries 
claims. While it partakes of the nature of both loss of earnings 
and loss of amenity,’ the approach in Daly should be amplified to 
provide compensation to ensure that the basic fabric of an indi- ' 
vidual’s or: family’s life, can be maintained, in whatever way the 
individual sees fit, despite the diminished ability of the injured 
person to perform the tasks which maintain the basic standards 
for comfortable living conditions and provide the framework 
within which the other amenities of life can be enjoyed. 

The judges in Daly performed a valuable service in recognising 
the economic cost and value of housework. But the decision must 
not be taken as the definitive judicial pronouncement on compen- 
„gation for “women’s” work, or restricted to married women at 
home. 

MARGARET BRAZIER 


REVIEWS 


CAN YOU BELIEVE IN NATURAL LAW ? 


NATURAL Law AND NATURAL Rigas. By JOHN FINNIs. [Oxford : 
Clarendon Press, 1980, 425 pp. £15.] 


Tae reaction of most English lawyers to the idea of natural law would, I 
suspect, be something like the following: “ Natural law played some part in 
the politics of the past. You can’t believe in it without faith, And, even if you 
` did believe in it, it would have precious little bearing on lawyer’ concerns 
today.” 

If the reader’s views approximate to this crude stereotype, and if he has 
the patience and fortitude to follow through the finely-meshed and scholarly 
arguments of Dr. Finnis’s book, he is likely to change his mind. He might even 
` become an adherent of natural law. The book has nothing to say about past 
politics. It claims that belief in natural law depends not at all on faith, but 
entirely on a certain view of the capacities of human reason. And, if “ lawyers’ 
concerns” include such matters as justico and the range and limits of the 
moral authority of law, the book argues for the relevance of natural law to 
mach concerns, 

For Finnis, the historical achievements (good or bad) of natural law 
theorising are beside the point Natural law itself, if it exists, has no history 
and no achievements. Surveys within the history of ideas, which 
appear in jurispradence textbooks under the heading of “natural law,” are 
not his concern. Although he garners, adopts and discards arguments drawn 
from an enormous range of the literature, and claims that his version of natural 
law is e restatement and extension of the “ classical doctrine” of Aristotle 
and Aquinas, exegesis of past speculations is not his principal object, His 
aims aro to show what natural law is, to show what sort of contention one 
has to accept if one is to believe that it exists, and to show its importance 
to decisions about what we ought to do and about what social and political 
projects we ought to favour. i 

What, then, is natural law, according to Finnis? It consists of two sets of 
“self-evident” principles. The first set proclaims that certain things are 
inherently good for human beings—life, knowledge, play, aesthetic experience, 
sociability (friendahip), practical reasonableness and “religion.” (“ Religion” 

means questioning about ultimate ends, not any answer, or practised 
embodiment of any answer, to such questioning.) The second set consists of 
the requirements of practical reasonableness, which indicate how we ought, 
in reason, to relate our decisions and projects to the basic values identified 
in the first set. One must form a coherent plan of life; adopt no arbitrary 
preferences amongst the basic values, for instance, by speaking or thinking 
as if any one of them did not count; adopt no arbitrary preferences amongst 
Persons; maintain a certain detachment from particular projects, whilst not 
abandoning them lightly; employ effictent means; avoid any act which “of 
itself ” does nothing but damage the realisation of any of the basic goods 
(this requirement leads to the inviolability of some human rights, and is the 
foundation of Roman Catholic prohibitions on Killing the innocent and “ anti- 
Procreative sexual acts’); favour the common good of one’s communities; 
abstain from doing what one judges to be wrong. 

What must one accept if one is to believe that natural law exists? In the 
first place, the concept of self-evidence, the view that among the capacities of 
human reason there is the ability to grasp, without the need for demonstration, 
that there are basic features of human well-being, and that there are methodo. 
logical imperatives which, in reason, must structure the way we relate theee 
basic goods to our moral concerns, Finnis insists that this is an cesential 
feature of the classical doctrine of natural law. Ho repudiates any teaching 
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which suggests that the basic principles can be inferred from facts about the 
nature of man, or of social institutions, or of the universe, or of God. No 
firmer adherent than he to the claim that “ought” cannot be dertved from 
“is.” Indeed, he regards the label “natural law” itet as unfortonate— 
although as we have it, we might as well use it—principally because it might 
suggest that first principles are deduced from observations of nature. 

I aay “in the first place” one must accept the concept of self-evidence. 
What is not clear to me from the book ia whether, in Dr, Finnis’s view, in 
order to believe in natural Jaw one must agree with hia own lists of self- 
evident principles, As to the second set, the methodological requirements of 
` practical reasonableness, he concedes that there can be a variety of formula- 
tions, This second set consists of rather sophisticated and abstract features 
of reasoning, which most men may not formulate at all, even if they ute 
them, We employ the principle that Finnis formulates as “no arbitrary 
preferences amongst persons” if we believe that it is, beyond argument, 
` unreasonable to take a strictly egoistic line about morals and politics. More 
problematic, as Finnis recognises, is the requirement that we avoid acts 
which of themselves negate any of the basic goods—formulated by him as 
“ respect for every basic value in every act.” Although people often act on 
the assumption that the end justifies the means, sustained reflection will reveal 
(be claims) that such an attitude is contrary to reason, where the means include 
such things as killing the innocent or torture—he recognises that there are 
going to be problems in individuating acts so as to pick out a category which 
“of themselves” are directed at damaging a basic value. 

As to the basic values themselves, proclaimed by the first set of principles, 
Finnis claims to have provided an exhaustive list: all other essential features 
of human flourishing are reducible to one of his seven forms, or to combina- 
tions of them. Someone who disagreed with this and wanted to add to the 
list—for example, by asserting that the preservation of certain animal species 
was a self-evident and irreducible good for humanity—would, presumably, 
still be a natural lawyer. The fact that a principle is self-evident does not 
mean that it may not have been overlooked. But supposing someone wished to 
rejig the list, arguing that its members are not all independent end irreducible 
—for example, by claiming that “ play” is only an instrumental good in so 
far as it serves either aesthetic experience or sociability; or radically to quality 
ita components—for example, by claiming that “life” is only a good if an 
individual has most of the typical human faculties (compare controversies 
abont allowing deformed children to dis); or even to cross items off the List— 
for example, by claiming that “ religion” is not a good, becanse even aaking 
questions about the meaning of human lifo is of no value. Personally, I would 
dissent from all these claims; but would one who made any of them thereby 
commit himself to a rejection af the whole idea of what Finnia calls “ natural 
law”? He does not tell us, but I think that the structure of the book muggests 
the folowing answer. If someones accepts the self-evidencs of sufficient basic 
values and requirements of practical reasonableness to enable him to make 
some discriminations, based on reason, between the moral and political alter- 
natives which in practice confront him, he has a theory of natural law, 
although his view of ita contents may differ from Finnis’s. Consequently, if 
someone believed that the only self-evident principle is that knowledge is a 
good, he would not believe in natural law (for “it’s good to know” gives 
no indication of how knowledge should be used). This is important because 
Finnis takes “knowledge” as his exemplar when arguing for the general 
concept of self-evidence. Anyone who fails to appreciate the self-evidence of 
the other principles has not reflected wisely or enough about human concerns; 
but anyone who dénies that knowledge is a good commits himself to inco- 
harence. Hands up anyone who will inform us that information is worthless. 

Supposing that one does accept the existence of “ natural law,” in Finnis’s 
sense, what difference does it make to one’s moral and political (eapecially 
to one’s jurisprudential) judgments? At this point, we move beyond the self- 
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evident principles to life plans, actions’ and projecta about which people may 
reasonably disagree. Finnis’s version of natural law is pluralistic, in that it 
does not purport to provide a uniquely right answer to every question, nor 
to offer any overall test in terms of which such an answer might be sought. 
Finnis rejects all versions of a utility calculus of pleasures or satisfactions 
which could be the solvent of moral questions. The basic features of human 
well-being are autonomous and not intra-commensurable, Any attempt to 
- reduce them to a single scale is not merely impracticable, but irrational, 
foolish. There are conflicting programmes which can be commended with 
equal rationality. This very fact, together with the fact that many aspects of 
the basic features of human flourishing can only be advanced if people's 
actions are co-ordinated, is the justification for law and the principal ground, 
in reason, of law’s presumptive moral authority. Disagreements about how to 
co-ordinate projects can only be solved either by unanimity or by authority. 
Even if all men were totelly rational, virtuous and wise, there would be many 
details in the operation of large-scale enterprises, such as those carried on 
in modern nation states, about which they would differ. Consequently, autho- 
rity would be needed even for a nation of saints. If an authority selects 
reasonable solution (x) to a co-ordination problem, although you yourself 
would have preferred reasonable solution (y), then reason requires that you 
mould your conduct by reference to x, since only if everyone does this can 
those aspects of the good of all which required ths co-ordination be advanced. 

Now existing legal systems perform many functions, good and bad. Indeed, 
Finnis argues, we cannot give any meaning to a concept of law without 
identifying it with the pursuit of some function or other. As a matter of 
farisprudential strategy, he recommends that we adopt as our “ focal meaning ” 
for the concept of law a system which properly fulfils the fonction of 
co-ordination, in that it selects one of the available reasonable solutions to 
the co-ordination dilemmas of common life, limits its operations within what- 
ever constitutional framework has arisen, and subjects everyone to the same 
restraints and observes all the other procedural and substantive requirements 
of the role of law. Legal systems which depart from this “ central case” are 
to be regarded as more or less corruptions of law. Positive law derives its 
power to bind in conscience from naturel law in that, and to the extent that, 
it provides a co-ordinative solution which reason requires but which reason 
alone cannot specify. 

Although there are many reasonable solutions to the problems of social 
and political life, Finnis claims that many others can be ruled out as unreason- 
able and, therefore, unjust. Here his discossion remains primarily at the level 
of philosophical abstraction, and the reader is left to pess his own judgments 
about specific regimes. The issue turns on “ justice.” For Finnis, justice con- 
sista of the concrete manifestations of reason’s requirement that we favour 
and foster the common good of our communities. The “common good” is 
to be understood in the light of the basic values and of the other require- 
ments of practical reasonableness. A direct attack on any of the basic values 
is unjust, Seen from the viewpoint of the particular individual whose partici- 
pation in such a value is threatened, the attack is an infringement of his basic 
human (or natural) rights. Finnis sees rights talk as strictly unnecessary to a 
formulation of the requirements of justice, The classical writera on natural 
law managed without it. Nevertheless, it has emerged and it does helpfully 
focus on crucial features of reason’s dictatea as they affect individuals, so we 
should use it. In fostering the common good, we must remember that the 
exercise of practical reasonableness is itself ono of the basic goods for every 
individual, and that each person’s exercise of that faculty requires him to 
form a coherent life plan. Consequently, the conception of justice which 
(Finnis claims) follows from the principles of natural law is individualistic. 
Programmes which radically impair individual autonomy and ‘authenticity— 
that is, which prevent individuals enjoying reason by shaping cach his own 
participation in the basic values—are unjust. The common good includes con- 
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ditions under which I can decide for myself the priorities I will give to life, 
knowledge, play, etc, and the range of participations in “ friendship” in 
which I engage in my various communities of family, workplace, nation and 
so on. Finnis’s conception of justice is more individualistic than, for example, 
that of Rawls; for it insists on greater individual autonomy than the basic 


of unjust gains.) 
What objections might be raised to Finnis’s theory of natural law? The first i 
that will spring to the mind of a philosophic sceptic is the concept of self- 
evidence. Such a sceptic, even if he agreed that, for him, all Finnis’s goods 
are goods, and that all his requirements of practical reasonableness are oncs 
the sceptic) is accustomed to follow, and even if he thought that 

most of his acquaintance shared these opinions, might yet argue as follows. 
“Values and methodological requirements just cannot be objective because 
not objects, not part of the stuff of reality. The only propositions for 

which there can be evidenco are propositions which describe empirically 


or from the structure of moral language. But all these things serve as 
“reminders” of what men and their institutions are and can be. 

This brings us to a second form of the sceptical objection, much more 
important than the first. Suppose that someone with a pretty wide range of 
first- or second-hand experience, and who has thought the matter out care- 
fully, still denies that his reason grasps in the way Finnis’s reason does, what 
then? Is it open to us to “remind” such a one of some feature of human life 
which he may have overlooked? On the one hand, Finnis suggests that it is, 
for he cites anthropological and other kinds of information in the course of 
his own “ practical reflection.” On the other hand, he tells us that discourse 
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about the basic principles takes the form: “... is a good, in itself, don’t 
you think? ” (p. 86). That must be so, it seems, because what is “ self-evident ” 
can have, and needs, no demonstration. I suggest that if the basic values 
and methods of reasoning were simply labelled “basic,” rather than “ self- 
evident,” there might be room to claim that they can be argued for, albeit it 
would not be—as in daily life arguments seldom are—by means of deductive 
inference, 
A third objection commonly taken to natural law theories, ana to other 
theoretical attempts to deal with normative concerns, is that the level of 
abstractness required by philosophical rigour produces conclusions too vague 
to be of much help with real value choices. On this score, I think Finnis’s 
theory comes out rather well, provided one takes on board the full ensemble 
of his “self-evident” principles, For example, the old adage of formal justice 
that one must “ treat like cases alike” does not, of itself, rule out racial 
and other objectionable forms of discrimination, since someone supporting 
them can always claim that the people discriminated against are not “alike ”; 
and the same would be trus of Finnis’s requirement against “ arbitrary 
preferences amongst persons” taken on its own. But I, doubt whether a 
discriminatory programme could survive if one accepts that “ sociability 
(friendahip)” and “ practical reasonableness” are self-evident goods. The 
“common good of communities,” which justice requires, would have to allow 
for participation in these values, so it would have to permit relations of friend- 
ship to be formed across racial and other barriers and to concede io individnal 
members of all groupa the ability to exercise practical reasonableness in 
formulating life plans 
This is not to say that someone sharing the basic principles need accept 
the implications Finnis draws from them. He claims that the good of personal 
autonomy in community suggests that the opportunity of exercising some 
form of private ownership, including of the means of production, is in most 
times and places a requirement of justice It is instructive to consider at what 
point in his argument one who favours public ownership of the means of 
production might take issue with him. If such an interventionist were an 
adherent to some forms of Marxism, be might do this at a very early stage. 
He might deny that practical reasonableness, tout court, ia an inherent good 
for all individuais, on the ground that historical conditions of class oppression 
in most men a “false consciousness ” which ought to be changed, 
not used, For such a Marxist, only a qualified practical reasonableness would 
be an inherent good, one which recognised the individual’s historic role 
within the class struggle; and the supreme requirement of practical reasonable- 
pess would be the demand to further any means which would bring nearer 
the emergence of a new humanity in the future classless society. Unlike such 
a Marxist, but like all other theorists of natural law and supporters of all 
other humanistic systems of ethics, Finnls’s theory presupposes tho existence 
of a supra-historical human nature. Principles of natural law are not, he says, 


that we should further “the common good ” (whether or not 
that these matters were self-evident). He might even accept all 
goods and requirements of practical reasonableness which Finnis lists. But he 
would deny that the “common good ”—that is, the conditions for enabling 
each person to participate as much as possible in the basic goods—has the 
content Finnis assumes. He would draw different conclusions about the range 
of bhoman opportunites which “experience” suggests. He might argue: 
“ Capitalists never do, and cannot without expropriation be made to, exercise 
the power they have over resources in such a way that other people have a 
proper chance of realising the basic goods in thelr own lives.” 
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Finally, what are we to say about Finnis’s jurisprodential strategy of taking 
law enacted for the common good as the “ focal meaning” bf “Jaw” ? In its 
light, he deploys the notion of the “law-abiding citizen” both to support the 
substantive ethical claim that there is a presumptive moral obligation to 


duty ” itself. Law-abidingness furthers the common good—given that autho- 
ritative selection among reasonable social programmes is necessary. Therefore, 
reasonableness requires that a person be law-abiding, and I can only 
be that if I obey each and every legal ipulation. Of course, this moral 
obligation to comply with the law ia presumptive only and variable in force, 
for, in particular circumstances, the common good might not be damaged 
much or at all by non-compliance. However, on the level of conceptual 
explication, “legal duty” is invariant in force. What it means to say that a 
certain act is legally obligatory is that, in contemplation of the law, that act 
is one which the law-abiding citizen has a conclusory reason to- perform in 
the interests of the common good. 
Now we might reject this jurisprodential strategy, and so arrive at different 
understandings of legal obligation and a different view of the moral obliga- 
toriness of legal requirements. Perhaps law often does solve co-ordination 
problems, and when it does that may provide a good ground, in reason, for 
compliance. But in history and in the present world, legal systems also aim 
at many other things, including lots of things which our practical reasoning 
will condemn. So we might take as the focal meaning of “law” something 
more morally neutral, such as a set of institutions seeking to standardise the 
behaviour of bitizens, either for the common good, or in the interests of a 
ruling caste, or to provide pickings for party hacks, or whatever. Then the 
, of legal duty would not be explicated by reference to the concerns 
of the law-abiding citizen. To say that an act was legally obligatory would 
mean no more than that it was currently mandatory within that set of 
normative propositions which underpins the (morally neutral) official role-value 
of legality. Whether legal obligation gives rise to a moral obligation would 
on whether, in the case of any particular community’s institutions, 
authoritative selection amongst reasonable solutions to co-ordination problems 
was or was not the typical consequence of legal standardisation of action. 
Finnis makes clear that totally unjust laws do not bind in conscience; but 
opting to define law by reference to a “central caso” of good law may havo 
the effect of giving relatively bad laws more presumptive moral sanctity than 
they deserve. 
There are large sections of Dr. Finnis’s book on which I have not even 
touched in this review—for example, his discussion of sanctions, customary 


the objectivity of values, which is sufficiently established by the self-evidence 
of the basic principles, can find further and independent support in a theo- 
logical interpretation of man’s place in the universe. I have concentrated on 
what I take to be of central importance, the claimed basis of good law in 
reason. Everyday moral and political discussion exhibits a certain ambivalence. 
Men who bave never heard of what Hume wrote about not deriving “ ought ” 
from “is” and about reason being “the slave of the passions,” will say: 
“You have your opinion and I have mine, and that’s all there is to it.” But 
the same men engage in argument premised on assumptions that recognising 
certain human claims to collective concern is “ obviously reasonable.” This 
book contends that the second half of this ambivalent attitude is philoso- 
phically respectable, and for that reason alone it is an important book. 

So can you believe in natural law? Do I believe in it? Well, yes and no. 
Tt seems to mo that value-assertions about what is objectively good for human 
beings, informed by reflection about the range of human possibilities, is a 
proper aspiration for human reason—so “yes.” But I have quibbled about 
the concept of “ self-evidence ” in so far as it suggests that there can be no 
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argument between those who differ on fundamentals—so “no.” (I would, 
for example, want to take issue with the kind of Marxist claim which denies 
authenticity to the reasoning of those who suffer from “ false consciousness,” 
on the ground that it is patronisingly inhumane, and that historical experience 
shows that it produces gross tyranny.) I accept that law is and always will be 
needed to provide authoritative selections amongst alternative reasonable 
solutions to the problems of justice, and that when it is so used it derves a 
presumptive moral force from its basis in reason—so “ yes.” But I am not at 
present persuaded that there is this necessary derivation-connection between 
reason and that central conception of “law” which, taking all jurisprudential 
concerns into account, we should adopt—so “no.” If you find that sort of 
equivocation unattractive, you had better read the book for yourself. 
; J. W. Harris 


LacaL Parmosorsws. By J. W. Harris. [London: Butterworths. 
1980. x and 282 pp. £5:95.] 


at the level of undergraduate teaching. The older jurisprudence, though some- 
times dull, was rarely difficult; anyone in search of something realty heavy 
would have to go abroad to HAgerstrém or Kelsen. This gap has been filled 


It was against this background that The Concept of Law appeared. Here, 
at last, was something different: a lucid and sustained argument, not a 
collection of potted summaries and numbered points. The omission of these 
was quite deliberate. “I have also had a pedagogic aim,” Hart wrote in the 
Preface, “I hope that this arrangement may discourage the belief that a 
book on legal theory is primarily a book from which one learns what other 
books contain. So long as this belief is held by those who write, little progress 
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will be made im the subject; and so long as it is held by those who read, the 
educational value of the subject must remain very small.” 

Since then some furisprudence textbooks have disappeared, but others have 
taken their place. It did not prove difficult to assimilate The Concept of 
Law: all that was needed was a few more pages at the end of the chapter on 
‘ positivism, or perhaps a new chapter on Hart’s concept of law. The samo has 
happened to more recent contributions; and as a result textbooks have tended 
to increase in bulk. Lloyd’s Introduction to Jurisprudence has doubled in 
siro in 20 years. 

It will be apparent to anyone who has read this far that I have no 
enthusiasm for the kind of jurisprudence textbook currently produced. This is 
not, I think, mere prejudice. Anyone surveying the rango of subjects taught 
at a university will notice that it is ‘only within certain areas—the natural 
sciences, mathematics, medicine, law—that textbooks flourish. This is not 
because of lack of enterprise on the part of authors or publishers. Textbooks 
aro only possible where there is an established and uncontroversial body of 
learning which has to be mastered as a preliminary to more advanced study. 
ca a aaa a 

Now in some subjects—of which philosophy is pre-eminently one—this state 
of affairs does not axist. This has been a scandal for centuries, and there is 
no sign that it will end. Outside formal logic—a special case—no serious 
philosopher would contemplate writing a textbook. The would-be author of 
a jurisprudence textbook, therefore, falls back on providing accounts of what 
this or that famous writer has said, interspersed with his own comments. 

One of the reasons for this unhappy state of affairs can be found in the 
way that jurisprudence is usually taught. The traditional picture, now slowly 
changing, is that an undergraduate is introduced, often under compulsion, to 
jurisprudence in his final year. He will have spent a large pert of the 
previous two years studying those black letter subjects that the professions 
require for exemptions. In doing so he will have mastered, to some degree, 
a peculiar set of intellectual skills and techniques that concentrate on the 
solution of specific practical problems by means of the application of the 
relevant authorities. So long as jurisprudence consisted of the analysis of 
general legal conceptions and a study of the sources of law, there was no 
sharp division between it and other legal subjects. It was no more than the 
general pert of English law. Legal philosophy is quite different: cases are 
cited, if at all, as examples rather than authorities; the lawyers’ techniques 
are inappropriate, and the Jaw student has to start again. In such circum- 
stances the popularity of textbooks is not diffcult to understand. Here, at 
least, the student finds a body of material that can be, and all too often is, 
reproduced in examinations. Jurisprudence, thus conceived, becomes the 
study, not of a set of problems, but (usually at second or third hand) its own 
literature. 

Dr. Harris is aware of the problems that law students face when con 
fronted with jurisprudence for the first time, and he has written Legal 
Philosophies as an introduction which, he says in the Preface, “ may help 
to absorb the first shock.” Its purpose is to give an “ovtrview of the 
terrain ” before the student undertakes detailed study. With this alm in view 
he has divided the book into 20 chapters each “designed, so far as is 
possible, to stand on its own.” Their’ average length, excluding biblio- 
graphies, is about 12 pages, the longest (on Dworkin) being 19. The range 
covered is unusually wide. wider (as the author remarks) than most single 
courses, Despite its title this is really an introduction to jurisprudence. There 
are chapters on statutory interpretation and precedent and three largely socio- 
logical chapters that are out of place in a work on legal philosophy. The first 
chapter, entitled “ What is jurisprudence about?,” illustrates the same point. 

Natural law is a difficult topic on which to write: the primary sources are 
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long, difficult and often inaccessible; the secondary ones are all too often 
superficial, erroneous or confused. Most textbook writers, when not giving 
guided tours through the centuries, derive their picture of natural law from 
nineteenth and twentieth century legal positivists. Dr. Harris's 15-page 
account is a mixture of the bad old textbook story and a much better version 
largely derived from Finnis. A number of Important points are touched on 
but not adequately developed. The discussion of Hume’s is/ought argument 
fa an example: there is no attempt to ascertain what Hume himself intended, 
or to direct readers to where this has been examined; instead there is a 
discussion of syllogistic inference which mimes the point, for it did not need 
Hume to point out that the sylloglam on page 13 is invalid. Dr. Harris's 
handling of primary sources is leas than satisfactory, Aquinas is quoted on 
page 9, but there is no indication of the work from which the quotations are 
taken, only a couple of page references (one of which is incorrect) to 
D’Entréves edition of his Political Writings. The full references are Summa 
Theologiae 1a, 2a0, 95, 2 and 2a, 2ao, 104, 6. Augustine’s remark Remota 
itaque justitla quid sunt regna nist magna latrocinia is said on p. 8 to 
come from Confessions IV. This is incorrect, the correct reference being De 
Civitate Dei IV, tv. The same mistake appears in The Concept of Law (p. 
152) from which I assume {t has been derived, though there is no acknow- 
Iedgement. The biblography at the end of the chapter contains too many 
unreliable secondary sources and is weak on primary ones. It also fails to 
mention Richard Tuck’s valuable and scholarly Natural Rights Theories. 

If the chapter on natural law is, in tho main, unsatisfactory, those on 
positivism are considerably better. There are two minor criticisms. To call 
Bentham the founder of the command theory does not, I think, do justice to 
Hobbes. There is very little on the predictive sanction analysis of duty; and 
Hacker’s article on this does not appear in the bibliography. Chapter 9 on 
Hart’s concept of law is brief, which is no bad thing, for The Concept of 
Law, though it has its furry edges, is a work of great lucidity. Kelsen, how- 
ever, lacked this quality; his numerous writings are tortuous, long-winded, 
dogmatic and obscure. There is the further complication that over half a 
century he elaborated successive versions of the Pure Theory that differed on 
important points. For these reasons most undergraduates find him peculiarly 
difficult: he badly needs a good expositor. Given his self imposed limitations 
of space—15 pages—Dr. Harris doos a good job. The concretisation of norms 
is particularly well explained. I should have liked more on the Kantian back- 
sround—what there is on page 59 is too brief to be very illuminating—for if 
this is not dons the requirement that a theory of law should be pure appears 
as an arbitrary restriction, and the Grundnorm will be regarded as a peculiar 
German precursor to the rule of recognition. Conversely, tho cases from 
Rhodesia, Pakistan and Nigeria discussed on pages 71~73, though attracting 
much academic comment, cannot of their very nature do much to resolve 
tho issues. 

Turning from the positivists to their most eloquent critic, Chapter 14 on 
Dworkin’s rights thesis is one of the best in the book. The various conteo- 
tions are clearly set out, and Dr. Harris makes somo perceptive comments. 
Thero is also a rather more derivative chapter on Fuller’s The Morality of 

Chapter 8 is on legal realism. Unfortunately, Dr. Harris follows the old 
textbook tradition and subdivides the chapter into sections on American legal 
realism and Scandinavian legal realism. I have always assumed that the mi 
conceived assimilation of these utterly diverse conceptions of law only 
happened because Alf Ross published in 1946 a book called Towards a 
Realistic Jurisprudence, and the textbook writers, noticing that Llewellyn, 
Frank and others had written about realism, assumed that they were all 
talking about the same thing. It would be far better if only the Americans 
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King of France is bald.” There is some confusion here: this particular 
example was invented by Russell (‘On Denoting,” Mind (1905)) who was 
concerned to show that the proposition was false. In any case the question 
has nothing whatever to do with either empiricism or scepticism. 

There are a few amall factual errors: Bentham's Introduction to the 
Principles of Morals and Legislation and Austin’s The Province of Jurispru- 
dence Determined were published in 1789 and 1832, not 1782 and 1833 
(p. 25), and Monteequien wrote De l'Esprit des Lots not Drotts (p. 224). There 
are some strange muddles about names: Marx appears twice in the biblio- 
graphy on page 258 as H. K. Marx—he was Karl Heinrich—but in tho text 
and Index is jurt plain Karl, Engels is called Friedrick in the index and 
Fredrich on page 251, F. A. Hayek also appears as F. A. Hayeck and H. A. 
Hayek, and so on. 

One of the reasons why so many beginners find jurisprudence so confusing 
is that they lack (and are not given) any coherent view of the subject but 
aro confronted with a bewildering and disjointed mass of thinkers, schools 
and problems. It is a major fault of Legal Philosophies tbat it does little to 
remedy this. The author’s intention of making the chapters self-contained, 
and the fact that they are in no discernible order, makes this less a book 
than a collection of short essays. Dr. Harris has been far too much influenced 
by the textbook tradition with its obsession about covering the ground and 
including everyone. There are many authors who survive, not so much alive 
as undead, only in jurisprudence textbooks. What would be lost if they were 
left out? The elimination of some defunct thinkers plus the deletion of the 
three sociological chapters and the two on statutory interpretation and pre- 
cedent, none of which belong in a book on legal philosophy, would, if the 
space waa allocated to the remaining topics, help cure another defect, namely 
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that the book feels cramped. Nearly all the chapters are too short and the 
‘introductory one—four-and-a-half pages—is quite inadequate. 

If Legal Philosophies has faults and blemishes, it would be ungenerous to 
ignore its virtues. Dr. Harris writes clearly, his exegesis is usually lucid, and 
his analysis and comments are often acute and perceptive. He never attempts 
to impress his readers with pretentious irrelevance or spurious erudition. 
Legal Philosophies is too disconnected to make a good Introduction; instead 
it offers a brief but comprehensive guide to contemporary jurisprudence. 
Published at a reasonable price in a sector of the market where it faces little 
In the way of competition, it should become established as the leading intro- 
duction to the subject. 

Pamir MILTON 


THE BRETHREN: INSIDE THE SUPREME COURT. By BoB WOODWARD 
and Scorr ARMSTRONG [Simon and Schuster. 1979. pp. 467. 
Hardback $13.95; Paperback Avon $3.50.] 


“Woutp you recommend your students to read The Brethren? I asked 
about a dozen law teachers on a recent visit to the United States. Only one 
of them was unhesitatingly positive, but even he would warn them not to 
believe the detalls. Four claimed not to have read it, three of them as an 
indication of disapproval or disdain. All but two were so highly critical that 
I inferred that their answers were also negative. Whether or not they had 
read it, all held strong views about the book. 

The Brethren claims our attention at a number of levels: as an inter- 
National best seller about law; as a controversial study of the United States 
Supreme Court; and as a phenomenon. The book is quite simply described : 
it purports to be a description of “ the inner workings ” (p. xif) of the Supreme 
Court from 1969 to 1976, the first seven years of the Chief Justiceship of 
Warren E., Burger. It concentrates on the deliberations, exchanges between 
justices, and tho drafting and redrafting of opinions in cases decided during 
this period. A good deal of space is devoted to the activities of the clerks— 
usually bright, recent law graduates who serve as personal assistants to 
Individual justices—to the personal relations between the justices, to their 
professional problems, thoughts and feelings, and to the day-to-day business 
of the court. The process of appointment of four new justices is described 
rather briefly. There are a few extracurricular anecdotes, but there is almost 
nothing about the private lives of the justices apart from a painfully detailed 
account of the Last illness of Justice William O.. Douglas, which conspicuously 
affected the work of the court. 

The research and the manner of presentation are in the style of investiga- 
tive journalism. The publishers hint that the book is a companion work to 
Woodward and Bernstein’s All the Presidents Men. However, there is one 
important difference: in the Watergate studies, Washington Post journalists 
were out to expose a scandal and their actions had immediate political reper- 
cussions, There is no suggestion that there were specific allegations or 
suspicions to investigate in this instance, Rather the aim was to describe the 
hidden ways of working of an important institution of government. In fact, 
remarkably littl muck was raked up. Although the book became an 
immediato and highly controversial best seller, it has had almost no visible 
political fmpact. 

Perhaps the most striking feature of the book as a phenomenon is the 
remarkable success of the investigators in securing interviews with informants 
and in obtaining “thousands of pages of documents from the chambers of 
eleven of the 12 Justices who served during the period 1969 to 1976” (p. xiv). 
The main source of this material was 170 former lew clerks, many of whom 
must have breached both personal and professional confidences in the process 


` 
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they have gone in for a different kind of “ attribution”: “ We have attributed 
thoughts, feelings, conclusions, predispositions and motivations to each of 


primarily a work of popular entertainment. 


I 
I must confess, I bad thoroughly enjoyed it. Not that I took it very seriously. 
A work which refers to “the Lord High Chief 
which purports to words 
long since past, and the’ innermost hopes and fears of individual judges docs 
not invite confidence in its treatment of detail. The racy style, the concentra- 
tion more on the personal relations of the the 
details of cases, and much else clearly signalled tha 
for non-lawyers. The bias of the 
so blatant as to be self-defeating. 
readable, some of the 
impression of the processes through which decisions are reached and opinions 
aro drafted and of the problems and pressures facing the justices. It was 


E 
3 
g 
B 


investigative journalism, the first ever to plerce the “ absolute secrecy” of the 
court to provide the American public with “a detailed examination of an 
independent branch of government whose authority, traditions and protocols 
have put it beyond the reach of journalism.” The reaction of the critics made 
the book seem even more significant. Anthony Lewis conducted his own 
thorough investigation into the background of one case (Moore V. Illinois) 
and convincingly argued that the account of it in The Brethren was a mixture 
of hard fact, selection, speculation, and plain error. “It will afford titillation 
to the naive and rouse the prurient interest of the sophisticated political 
voyeur,” thundered Philip Kurland in the Chicago Tribune. Ronald Dworkin 
wrote of “the trashing” of “a court that docs credit to the old clatm that 
law and judicial office are ennobling ideas” and he suggested that the book 


Review to a detailed critique. Even those who dismissed it as trivial gossip 
could not disguise the strength of their feelings. 

Given the vehemence of the reaction of so many distinguished critica, I 
reread the book in the Hght of the main charges against it. Briefly, these 
seem to be: first, that the book is unreliable in detail; secondly, that it makes 
serious and unwarranted allegations against several individnal justices; thindly, 
that it is contaminated by the unscrupulous methods of its authors and the 
unprofessional behaviour of many of its informants, fourth, and perhaps most 
significant, that it gives a misleading impression of the ways of work of tho 
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court by exaggerating the Importance of personal interaction between justices 
and giving too littl emphasis to genuine disagreement about the interpretation 
of authorities, about principle and about possible rationales for decision, By 
treating the court as a " political ” institution involved in an activity which is 
not significantly different from the ordinary dealings of politicians, the 
authors of The Brethren conflate legal and political argument with low grade, 
unprincipled dickering. Fifthly, the book adds nothing to the existing literature 
and sixthly, its publication may do a good deal of harm, perhaps by under- 
mining public confidence in the institution, and more likely, damaging 


some force, but can be over-stated. It is not surprising that a book by non- 
lawyers is a bit thin on technical detail, but it is not entirely fair to say that 
the authors give no place to research, reflection and argument. It would be 
strange if a certain amount of internal politics and infighting were to be 
totally absent from such an institution. A realistic account of the way a 


court 
na about its business should give duo weight to the operation of both kinds 
‘actor. ` 


assistants, ghost writers, extra sons and intimates.” That so many should have 
violated both a professional and a personal trust is indeed extraordinary. 


_ eee 


1 Soe further, Tho Autobiography of Willam O. Douglas The 
1939-75 (1980), Chap. VIIL Cont Teea, 
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making body in the world operates so much in public. The beckground to 
every caso they accept, in the form of the record of proceedings in lower 
courts, is available to all; so are the written briefs and the published reasons 
of the justices, Argument takes place in public and it is possible to gauge 
something of justices’ reactions and concerns from interchange between them 
and counsel The term “Supreme Court Watcher” is an established cliché. 
Only one relatively small part of the process is secret; it is possible to infer 
a fair amount about the mental processes of tho writers of opinions from 
those opinions. It is only an extreme sceptic wHo believes that a judicial 
opinion is merely a mask of the mental and emotional processes of its author. 


process have never been fully documented. In particular, I know of no 
literature in which the day-to-day operation of the court in dealing with its 
business at this stage has been so graphically described. The reliability of The 
Brethren in respect of detail has been powerfully contested, but this doce not 
mean to say that the overall impression is misleading or that most of the 
facts are not generally true. The authors may be accused of overemphasising 


of early drafts of subsequently published opinions, This kind of material has 
not been available before partly because it has been considered sacred; one 
cannot help but feel that this is one of the most important considerations at 
the root of the critics’ vehemence. It is the impropriety of describing the 
process rather than the accuracy of the particular description which is then 
put in issue. 

“An institution we could not honor naked, we should not dare strip,” 
wrote Karl Llewellyn. The extent to which it is proper to inquire in detail, 
particularly at or near the time of the events, into the processes of decision 
making of different aspects of government is, of course, highly controversial. 
Those with a deep-rooted faith in their institutions, such as Llewellyn, and 
radical critics cynical about the same institutions may join hands in advocat- 
ing openness where the more ambivalent may feel that it is dangerous to Press 
the limits of openness too far. When a book, however improperly, reveals 
hitherto secret operations it is one thing to say that this should not have been 
done, but quite another to say that it adds nothing to the literature. In 
an earlier period explicit descriptions of sexual activities or imaginings may 
at one and the same time have offended the propriety and increased the 


based on reliable information and direct evidence rather than on inference, 
or the redrawing of a decent veil over these proceedings. 

This is not the place to discuss all the ramifications of this complex issue. 
But the sixth criticism, that the publication of the book may have done a 
great deal of harm, has some bearing upon it. It is possible that the book 


justice were forced to devote more time and energy to researching and arguing 





2 The Bramble Bush (1951), p. 125. On Llewellyn’s views on judicial secrecy and 
candour see The Common Law Tradition (1960), passim, esp. pp. 324n and 397. 


‘ 
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Would I recommend my students to read The Brethren? Yea, but I would 
advise them to treat it as faction, to read it to gain an impresmon of the 
overall workings of the Supreme Court, not to take the detail too seriously 
and then, their interest aroused, to turn to Bickel, Kluger, and Warren for 
instruction. 

WILIAM TWINING 


LEGISLATION AND SOCIETY IN AUSTRALIA. Edited by R. Tomasic. 
[Sydney: Allen & Unwin, 1980. 420 pp. Paperback: £6-50.] 

Access TO Law: SECOND SEMINAR ON AUSTRALIAN LAWYERS AND 
SOCIAL CHANGE. Edited by J. GoLpRING and others, [Canberra: 
Australian National University Press, 1980. 336 pp. No price 
stated.] 


THE study of legislation has long been a neglected aspect of legal education. 
Even now, the argument may still be heard, when the introduction of statute- 
based subjects into the legal curriculum is being considered, that learning 
statutes makes no intellectual demands and therefore has no place in a law 
degree. Tho problem has been that the kinds of question which could be 
considered in discussion and analysis of legislation have been too narrowly 
drawn. 

Legislation and Society in Australia is a collection of essays in which the 
social function and impact of legislation ig considered. The bulk of the book 
is concerned with the effect of particular pieces of Australian legislation, 
relating to, inter alia, the regulstion of Australian companies, and the 
securities industry; the control of drunken driving; juvenile justice in Victoria; 
housing legislation, and industrial safety law. There is also a paper on the 
New Zealand Accident Compensation scheme. Thess chapters contain much 
that is of value for comparative lawyers. 

They are preceded by four chapters on the problem of developing adequate 
theorles of legislation. In Chapter 1, Tomasic makes a plea for “a more 
coherent and systematic approach ” to the study of legislation, involving “an 
appreciation of the limitations of legislative initiatives as well as the forces 
inherent in the law creation process” (p. 19). He stresses that sociology of 
legislation must be concerned not simply with the effectiveness of legislation, 
but also “attempt to isolate the values which legislation seeks to enshrine, the 
dynamica of legislative change, the relation between Interest groups and 
legislative forms, as well as the nexus between such legislative forms and 
values and ideology in society” (p. 33). He offers a number of interesting 
hypotheses which he argues might be the basis for the development of a 
sociology of legislation. 

O'Malley (Chap. 2) critically considers theories which purport to account 
for legislative change in capitalist societies. In particular, he is critical of the 
work of Chambliss and Quinney “which seeks to generate universal proposi- 
tions about ‘ruling class’ or ‘ powerful interest group’ determination of law 
in capitalist states ” (p. 50). He suggests that the State, as legislator, “acts as 
a relattvely autonomous structure which is capable of reflecting the Interests 
of various . . . groups and classes...” and that any adequate theory of 
legislation must take account of this variety. In Chapter 3, Beerworth reviews 
the literature, such as it is, on legislative impact analysis. She considers a 
range of objections to such studies; and also anglyses in some detail tho 
methodological problems of mounting such studies. The effect of particular 
legislative forms or techniques on the actual operation of statutes is considered 
in a valuable paper (Chap. 4) by Cranston. He argues that tho skills of the 
lawyer must be taken into account and allowed to mesh with those of the 
social scientist, when considering the effectiveness of legislation (p. 102). 

Besides the inherent interest of the papers, all are written In most acholarty 
style. Tomasic’s contributors all reveal an enviable familiarity with a wide 
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. range of academic Hterature, from Britain, the United States and other com- 
mon law jurisdictions, as well as Australia. Compared with the parochlalism 
of much British and American writing, this is most welcome, and reveals a 
lively sense of scholarship. 

Ono specific question which arises when the effect of legislation is being 
considered is: how can It be enforced? There is now a considerable literature 
on the general problems of obtaining acceas to justice, Access to Law 
contains a collection of papers presented toʻa conference at the Australian 
National University, together with comments and summaries of discussion, 
all of which relate to this theme. Many of the issues raised are, by now, 
familiar to those concerned with questions of the development of legal ser- 
vices; but it is interesting to see these issues being considered in a specifically 
Australian context. . : 
MARTIN PARTINOTON. 


PSYCHOLOGY, Law AND LEGAL Processes. By FARRINGTON, Haw- 
wins and Lioyp-Bostocx. [Oxford: Oxford Sociology and 
Legal Studies. 1979, 222 pp. £12.] 


Tms is one of the Oxford Socio-Legal Studies series. It is a collection of 13 
articles by psychologists, lawyers, and criminologists. Most chapters were 
originally given as papers at a conference on psychology and Jaw, in St. 
Poters College, Oxford, in 1977. The success of the conference can De 
cvidenced by the establishment by the SS.R.C. of a Law and Psychology 
Seminar Group. The quality and persuasiveneas of these articles is ample 
justification for that decision. 

The basic premise is that many of our legal concepts and rules are based 
on assumptions about human behaviour and motivation originatng from 
common sense intuition or the peculiarities of the Judeo-Christian tradition, 
such as the existence of free will There is room, therefore, for sclentific data 
about behaviour and motivation to help reassess these assumptions and, when 
found mistaken, modify the rules that have incorporated them. Criminologists 
haye accepted the importance of such research for a long timeo. It Is now 
necessary to convince lawyers’ generally of the advantages this kind of 
information can bring to the improvement of our system of justice. A similar 
approach has been adopted in regard to the use of probability and statistics 
in the re-evaluation of our rules of evidence (Eggleston, Evidence, Proof and 
Probability, 1978). 

The articles are divided into four parts. The first is a general hardsoll 
campaign to promote the usefulness of psychological research. It includes a 
variety of subjects: a well-documented review paper of recent research in 
the field (Farrington and Hawkins); practical explanations of what a psy- 
chologist can do as an expert witness (Haward); a study of how research 
about juries can help tackle the thorny question of doing away with them 
(Sealy). In his-paper, Bentley deals with the objections that a lawyer may 
justifiably feel to these intrusions into his feld. The criticism of sloppy socio- 
logical writing sits best in this elegantly written paper, but his conclusion is 
not a rejection, only æ note of warning about importing and abusing such an 
innovative approach. Irvine’s exposition and critique of Tapp’s Tesearch of 
legal socialisation should appeal to the student of jurisprudence as well ‘as 
to the legal reformers and educator. 

The next three parts deal with more specific subjects. In her article on 
“Common Sense Morality and Accident Compensation,” Lloyd-Bostock ques- 
tions the validity of the justification of the fault principle as being based on 
common-sense morality. Her conclusion that “The way in which accident 
victims attribute fault for their accident and responsibility for compensating 
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them is a reflection of rather than reflocted in the law” (p. 107) is not 
entirely convincing. More information about the kinds of accidents the 
victims were involved in and questioned about might have helped give more 
welght to her conclusions. Moreover, the fact that some victims believe the 
fault lies in someone else’s hands than the person who should pay compensa- 
tion might have been due to a mistaken understanding of the law, rather 
than to a different common-sense morality. The article on “Responses to 
Victimisation”” is a gem of clarity of exposition and substantive interest to 


This is an extremely successful collection. Because of its heterogeneous 


a minimom throughout. One last remark may be made, however. The 

opportunity to discuss the ethica of real world experimentation, especially in 

the area of sentencing, arose in different places (Farrington and Hawkins; 

Berg, Hullin and McGulre). A straightforward, thorough discussion of what 

is perhaps the most important objection raised by lawyers unwilling to par- 

ticipate in this kind of interdisctplinary research, would have been more than 
o, 


PErTTA CAPRIOLO. 


A PRACTICAL INTRODUCTION TO EUROPEAN COMMUNITY Law. By 
RICHARD PLENDER. [London: Sweet & Maxwell. 1980. pp. 166. 
Paperback: £6:25.] 


contains very little on the institutions or politica of the Community and no 
theory. After an introductory chapter on the basic principles of Community 
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law which are likely to concern a practising lawyer, including the Judgments 
Convention (which is not yet in force in England). Finally, there is a very 
carefully selected—and quite comprehensive—bibliography: this could well 
prove useful even to the advanced student. In short, the book fulfils its 
purpose admirably and should help to make Community law better understood 
among practising lawyers who have not had the benefit of a univeraity 
course in the subject. 
T. C. HARTLEY 


EMDEN’S BUILDING CONTRACTS AND Practice. Eighth edition. By S. 
BickrorD-SMiTH and F. Freer. [London: Butterworth. 1980. 
2 vols. £70-00.] 


Acapmac lawyers keep well clear of building contracts, Syllabuses on Local 
Government deal with the duty of local authorities to provide houses: the 
contractual provisions under which council houses actually have to be built 
are ignored. A clause in the contracts which, until 1976, local authorities were 
required to use deemed all houses to have been built correctly. Millions of 
pounds of public money have been spent repairing shoddy work and keeping 
out the rain. Because of this clause, usually not one penny has been recovered 
from the defaulting contractors. In June 1976 there was a revolutionary 
change in this clause: Clause 30 (7). In academic circles this revolution passed 
unnoticed. , 

All academic lawyers know that for there to be a trust, thero must be a 
distinct trust object. In buillding contracts the employer is entitled, for a 
period, to retain some of the money he would otherwise owe the contractor. 
This retention money is declared to be held on trust by the employer for the 
contractor. In practice this right of retention means the employer merely 
“ pays less” to the contractor. It has never been argued in the courts that 
because there is no corpus, there is no trust. Who is wrong? There is fascinat- 
ing chaos caused when, in favour of a sub-contractor, the contractor declares 
a trust of the contractor’s beneficial interest in the retention money and then 
goes into liquidation. This is not mentioned in any text book on truste—Taut 
v. Finch [1954] 1 Al ER. 127. 

Emden’s Building Contracts is in two vohimes: the first is a guide to the 
law of tort, contract, and sub-contracts as it affects building agreements. This 
volume is clear and concise on the law: much effort has been expended. But 
for whom was this volume written? No lay contractor will struggle through 
the law of mistake except in dire emergency. Students of contract and tort are 
guided to standard texts. It is, I think, practitioners who will turn to Volume 
1, They will there ftùd all the relevant cases summarised and discussed: prob- 
lems and uncertainties are bravely tackled. Unfortunately the superficial index 
docs not asist one to find the gold. 

Volume 2 analyses the government contract (GC/whka 1); architects’ standard 
form of contract; it deals principally, however, with the 1977 revision of the 
J.C.T. building contract that emerged in 1963 and died in 1980, and the 
F.A.SS. sub-contract which also died in that year. The new 1980 editions of 
these contracts, which will last to the turn of the century, are not discussed. 
This was bed timing by the publishers. One Invests £70 on a tome on building 
contracts and finds that the book is largely discussing one particular revislon 
of an out of date edition of the standard forms. The layout of Volume 2 is 
poor. Running heads to the pages are static: they should guide one to the 
clause numbers. There is no distinction in type-face between the text and the 
commentary, and often one does not know which one is reading. The com- 
mentary is on clauses as a whole. There are no clear divisions into discussion 
of sub-clauses or discussion of phrases: the whole commentary has to be 
skimmed to see whether the authors deal with a particular point. There is 
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no index to Volumo 2. If one does not already know what clauses deal with, 
for example, insurances, liquidated damages, defects, or sub-contracting, the 
task of finding the authora’ sensible comments on the relevant clauses is 
daunting. The commentary deals with the position after the revolution in 
Clanse 30 (7), discussed above: nothing, however, states that there was a 
revolution, or describes what the pre-revolutionary contracts said: Clause 
30 (T) is dealt with in four lines. In short, a mightily expensive book on 
building contracts other than the new 1980 building contracts. 


D. G. VALENTINE, 


PRIVACY AND GOVERNMENT DATA BANKS: AN INTERNATIONAL PER- 
SPECTIVE. By Davm H. FramerTY. [London: Mansell. 1979. 
353 pp. £17°50.] 


Tae subject of this book is better described by the ttle of its separately- 
published bibliography: Privacy and Access to Government Data for Re- 
search: an international bibliography (Flaherty, Hanis & Mitchell, Mansell, 
197 pp., £15-00). The author, Professor of History and Law at the University 
of Western Ontario, argues that the proliferating Jaws on “data protection” 
may interfere with valuable contributions that can be made by social scientists, 
who are thought to be hampered enough in thelr work already. He is 
critical of civil libertarians, especially those in Great Britain, who have urged 
such legislation, and the General Secretary of the National Council for Civil 
Liberties gets a footnote swipe (p. 84, note 7) for her “ distorted and simplistic 
presentation” of possible linkages between databanks. Professor Flaherty is 
not convinced that stringent legal controls are needed to protect personal 
privacy from government collections of information about individuals, gener- 
pa iota professional codes of ethics and voluntary undertakings as 
saf. 


There is something close to derision for those who suspect that “ micro- 
data ”' (on identifiable individuals) may not always be sufficiently “ anonym- 
ized ” and used only for statistical purposes. But such suspicion is not 
essuaged by the 1976 “ pretest ” of the United States census described on p. 
268. Although the Bureau of the Consus “ worked very hard” to persuade 
illegal aliens that their identities would not be divulged further, it is not 
surprising that “the credibility of the census activity was temporarily im- 
paired ” when scores of illegal allens were arrested after taking part in the 
test census, Although it Is a minor point, it would be useful to have the law 
report citation for the U.S. decision (p. 270) that census information was not 
discoverable, rather than a footnote to Computerworld, And tho discussion 
on disclosures of information under the United States Freedom of Information 
Act could have mentioned cases such as Getman v. N.L-R.B., 450 F.2d 670 
@.C. Cir. 1971), which involved the precise problem at the core of the 
book: a request by academic researchers to see “ microdata” on trade union 
voting. But the book is a valuable comparative contribution to the literature. 
It is difficult to keep up with developments in several countries, and it is not 
surprising to find references to the “future” Lindop Report on Data Pro- 
tection in Britain (p. 302), followed on the next page by a description of 
the Committee’s “recent ” recommendations. The book is generally accurate 
and thorough, if contentious in places. Readers new to the issues of “social 
science, privacy and ethics” might prefer to begin with a less ambitious but 
more readable book by J. A. Barnes, Who Should Know Whar? (Penguin 
Education, 1979). But the Flaherty book and bibliography are essential for 
serious research. 

James MICHAEL 
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CASES AND MATERIALS ON THE IRiSH CONSTITUTION. By JAMES 
O’REmLLY and Mary REDMOND. [Dublin: Incorporated Law 
Society of Ireland. 1980. IV and 712 pp. IR£27°50.] 


Since the mid-1960s, the Irish judiciary has been active in the field of con- 
stitutional review. This book provides a comprehensive collection of their 
judgments, skilfully filleted and arranged to avold repetition or omission 
which, considering the unsystematic drafting of the Irish Constitution, was no 
easy task. Each of the 21 chapters (with such headings as “ Legislation,” 
“The Equal Protection Clauss” and “Private Property”) js prefaced by 
accurate' and pertinent introductory notes. 

The book’s declared objective is to facilitate the study of the development 
of the Irish (1937) Constitution. It might be thought that a less restricted 
policy would have been more useful: for there is more to constitutional law 
in Ireland than the Constitution. However, as it happens, the policy has 
resulted in the omission of only a few authorities of general constitutional 
interest (e.g. Murphy v. Dublin No. 1 [1972] LR. 215; People (Att.-Gen.) v. 
O'Callaghan [1966] IR. 501). In view of tho fact that a beneficent Irish 
Government sells copies of the Constitution for 40p, one could also query the 
decision to include the entire text of the Constitution at an extra cost 
(calculating pro rate from the price of the book) of approximately £4. The 
book is enhanced by a foreword from Mr. Justice Walsh, who has been for 
a generation one of the most creative judges on the Supreme Court, in which 
he comments on judicial law-making in the constitutional fleld. Perhaps judi- 
clously, he does not mention the argument that the need for judicial creativity 
may be greater in Ireland than elsewhere. One reason for this view is the 
post-Independence Civil War which locked political debate into a pro- and 
anti-Treaty mould. The legacy of the war is that, to some extent even today, 
non-nationalist issues are obscured so that a clear majority for or against 
change fails to emerge in Parliament. The second reason is the influence of 
the Catholic Church which makes politicians wary of change in such fields as 
family-planning. 

The necessarily ample space allocated to cases means less space for other 
sources and for the subject matter chiefly covered by those other sources, 
yiz. law bearing on the legislature and executive. There is, for instance, 
nothing on individual ministerial responsibility to the Dail (Lower House). 
And, while there are three extracts from Dail debates on collective responsi 
bility, these are all from speeches by members of coalition governments: their 
attitudes are bound to differ from those taken in the single-party governments 
which usually hold power. Moreover there js no mention of the novel, 
Aireacht idea, proposed by the Devlin Report, by which ministers would have 
been responsible to the Dail for policy but not for administration. 


Burrerwortus Law or Foop AND Drugs. Editor A. A. PAINTER. 
Co-ordinating Editor Brian Harvey. [London: Butterworths, 
1980. Looseleaf in two volumes. With Issue No. 1: £180.] 


Tuose familiar with Bell’s Sale of Food and Drugs will welcome this new and 
up-to-date publication. It contains not only the full text of all relevant 
statutes (starting with the Food and Drugs Act 1955) and regulations, but: also 
many official circulars and reports on food. The first looseleaf issue (Issue 
No. 1, January 1981) includes the important 1980 reports of the Food 
Standards Committee on Food Labelling and on Claims and Misleading Des- 
criptions. Despite the title of the publication, it is at present limited to the 
law of food. and it is not clear whether future looseleaf issues are to add the 
law of drugs. The detailed notes, section by section and regulation by regula- 
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tion, follow the pattern of those in Bell's Sale of Food and Drugs. They have 
clearly been reconsidered and to some extent re-written, but not 
for example, the reference to R. v. Macarty and Fordenbourgh (1705) 2 East 
P.C. 823 (the major report is in fact at 6 Mod. 301) is still misleading. The 
publication will be an essential purchase for enforcement authorities and 


major libraries. 
AUBREY L, DIAMOND 


LAW AND PSYCHOLOGICAL PRACTICE. By ROBERT L. SCHWITZGEBEL 
and R. KRKLAND SCHWITZGEBEL. [Toronto: John Wiley and 
Sons. 1980. Price not stated. ] 


Tae authors who are committed to the concept of rule of law rather than 
that of the jungle have written more of a compendium than an ordinary text 
book of the law as it relates throughout the American States to mental dis. 
order (as we would call it) and its management. Chapter 1, on Civil Com. 
mitment Procedures, is followed by 20 pages of a fascinating table (11) 

the differences of criteria for commitment between the States. 


notes (pp. 61 and 62), that his polemics on patient-rights have been placed in 
perspective; in fact virtually neglected, since in all States these procedures 


hypnotherapy, and therefore again a treatment, yet followed by lle detection 
and various other special detective methods, in —“ narco- 
analysis” but omitting—more curiously—electroencephalography. Chapters on 
school and family law have only oblique reference to “psychiatric practice,” 
dealing for example with discipline, programme assessment and tho law relat- 
ing to marriage, child custody and adoption. 

Tho final four chapters range yet wider. Human research is discussed, then 
confidentiality and the law, as they relate to psychiatric practice: there is 
an interesting discussion on whether group or similar therapies destroy the 
“ privilege” involved in doctor-patient communication. Forced disclosures to 


fees and insurance, is followed by ons on the expert witness: “almost anyone 
can servo . . . if professionally acquainted with, akilled or trained in some 
science, art or trade . . .” shows the width of the definition. It is not sur. 
prising that it is uncertain in the United States where medical expertise alone 
can be called for and where Psychologists, “behavioural scientists ” and the 
still more diffusely qualified can be considered “ expert.” Malpractice, inclnd- 
ing negligence, with remedy for it; and the scope of various forms of litiga. 
pters. 


There is still room for over 100 pages of appendices, curiously labelled not 
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1 to 46 but A to OO. They mainly outline formal documents referred to in 
the text. Many are interesting to peruse in themselves. A case and author 
index follows; but there is no subject index. The proof reading has been 
indifferent (2 misprints on page 16 alone). The whole is a useful sourcebook 
for the subjects I have outlined as practised in the United States. 


SEYMOUR SPENCER 


PLEA-BARGAINING. Edited by WitL1AM F. McDONALD and JAMES A. 
Cramer. [Lexington: D. C. Heath. 1980. xi and-204 pp. incl. 
index £13-00.] 


whether prosecutors bluff in order to secure guilty pleas. Interviews with 
prosecutors and defence lawyers (the latter did not cover cases where offers 
had been accepted but only whero they 
bliffing was rare. Legal rules, professional codes of ethics and 
behavioural norms restrain prosecutors, though this does not prevent 


E 
i 
cle 


Se 
N 
SẸ 


accidental loss of drugs or the failure to notify a witness of a hearing” 

The overall thesis may be near the mark but the evidence provided 

and inconclusive, Their second piece examines, using the technique 

lation, the factors taken into account by lawyers in plea decisions. 

defence and prosecution scrutinise basic facts, prior record and 

evidence, with case strength being most important. In Chapter 
in 
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partici 
ing. Judges have less power and their involvement in bargains is 
it is claimed, in a large system because this breaks down judicial cohestvences 
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Federal Courts and Heinz and Kerstetter (Chap. 8) look at victim participation 


eco he has written here is confused. It is not clear why (except for ease 
of acceds) he chose as a basis for this study a “randomly selected group of 
convicted prisoners ” when the evidence indicates that the result of a bargain 
is very often a non-custodial sentence. Half his sample of defendants is drawn 
from the magistrates’ court, half from the Crown Court and, although the 
actiology of the guilty plea is likely to be different, the two samples are 
discussed together and it is impossible for the reader to distinguish them. 
The personal views of the author occur throughout the text and represent a 
curious mixture of outrage, reassurance and complacency. 

None of the defects mentioned so far makes, separately or together, a bad 
book, but bad it is and for two perticular reasons, First, the overall package 
is an unstructured, unco-ordinated offering with no real themo and no 
attempt at integration. It is doubtful whether a single chapter could have 
drawn together the varlous threads but this merely emphasises the disparate 
nature of the components. But the second defect is worse, The preface tells 
the reader that the editors “have assembled original, unpublished research on 
plea-bargaining drawn from several recent sources of experimentation and 


appears as “The second of the reactive districts utilises a unique set of 
” (p. 161); and “Less explicit sentence bergaining” (Low and 


MICHAEL McConvILle 


THE FRAMEWORK OF CRIMINAL Justice. By MicBAEL Kine. [London : 
Croom Helm Ltd. 1981. 159 pp. inc. index. Paperback £6:50, 


of the workings of the criminal justice system, and to provide a framework 
for the relationship between rules end behaviour in that system. The result 
is a useful book, founded on existing research and informed by the author's 
practical experience as a solicitor, but its wider pretensions cannot, I think, 
be sustained. There is much talk of models, but the primary use of these 
is in illustrating some of the conflicting pressures within tho system itself. 
They are undoubtedly useful as expository devices; I would not advance 


és accordingly, he goes beyond this 
reform as well. His discussion is useful, 
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most obviously so where hoe deals with mattera such as police tactics of 
interrogation where he has, thanks to knowledge, shrewd and 
forceful things to say. Hs ea che Geen cad ge i dete bee 
the outset iz, as he admits, a preliminary account only. I hope that one day 
-he will’adiveen ths mater ni greater leial 

In sum, this is a helpful introduction to the working system. It contains 
minor obscurities and some surprising omissions, as for example the lack of 
any reference to R. v. Sang [1979] 2 All BR. 1222 It is, however, a useful 
addition to the growing bibliography on pre-trial criminal procedure. 


L. E Luga 


